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woulil  make  it  all  right.     In  an  action  brought  for  the  trespass,  the  defend- 
Held,  (by  Allkn,  C.  J.,  and  Wbldon  and  Ditff,  JJ.,  Wetmore  and  Kint.,  JJ., 


ant  did  not  question  the  plaintiff's  title.     The  plaintiff  recovered  less  than 
~     C\       ~ 


$100.     The  Chief  Justice  granted  the  plaintiff  a  certificate  for  cost?. 
^cW,  (by  Allkn,  C.  J.,  and  Wbldon  and  Ditff,  JJ.,  V" 
dissenting),  that  the  certificate  was  rightly  granted. 

April  13, 1881.  Phinney  moved  foF  an  order  to  rescind  a 
ceitificate  for  costs,  and  cited  Robertson  v.  Clerh,^  Kevers  v. 
Duffy.^  The  certificate  was  granted  by  the  Chief  Justice,  it 
being  understood  the  defendants  were  not  to  be  prejudiced. 

The  action  was  for  trespass  to  lands.  The  defendants  pleaded 
not  guilty,  and  the  plaintiff  recovered  less  than  $100.  The  only 
question  to  be  determined  is,  whether  the  title  to  land  bona 
fide  came  in  question,  and  there  is  no  evidence  whatever  that 
it  did. 

Wddony  Q.  C,  contra.  It  is  very  embarrassing  for  counsel 
to  advise  an  action  for  trespass  qv/jere  dausum  fregity  as  de- 
fendant may  raise  the  question  of  title. 

Here  defendants  had  to  raise  a  question  of  title  by  contend- 
ing that  under  the  plea  of  "not  guilty"  they  were  entitled  to 
succeed  because  plaintiff  had  not  proved  possession. 

14  p.  A  B..428.  93  Pugs.  138. 


1881. 


CORMIER  V.  McKEE,  et  al.  ^^^• 

[Full  Court,  before  Allen,  C.  J.,  and  Wbldox,  Wjstmore,  Duff  and  Palmer,  J  J.] 

Costs — Certificate  for — Wliere  action  is  in  this  Court,  and  junjfind 
less  than  $100 — Title  to  land  not  brought  in  question  —Certificate 
granted. 

The  defendant  having  leave  to  cat  lumber  on  land  adjoining  the  plaintiff's,  was 
warned  by  the  plaintiff  to  be  careful  that  he  did  not  cut  on  his  land.  The 
defendant  paid  no  attention  to  the  warning,  and  took  no  trouble  to  ascertain 
where  the  line  was,  but  told  his  men  to  continue  cutting,  saying  that  ho 
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1881.  The  damages  were  entirely  too  small.    The  defendants  were 

CoRMiEB     cautioned,  and  took  no  steps,  according  to  their  own  shewing, 

McKm.      ^  ^^^  ^"^  *'^**  ^^®y  ^®^®  within  their  line;  $150  or  8200 
would  not  have  been  excessive.    The  learned  Chief  Justice  was 
right  in  granting  this  certificate. 
Phinney,  in  reply.    Ip  this  case  the  trespass  was  not  wilful, 

and  the  jury  must  have  so  found. 

Cur.  adv,  wit 

The  following  judgments  wore  i)ow  delivered  : 

Allex,  C.  J.  I  thought  this  was  a  case  in  which  the  plain- 
tifi*  was  entitled  to  costs. 

Where  a  trespass  of  this  kind  was  committed  on  a  person's 
land,  pWTMa /aci«,  he  was  entitled  to  sue  in  the  Supreme  Court, 
as  he  could  not  tell  what  defence  would  be  set  up,  and  he  was 
not  bound  to  sue  in  the  County  Court,  and  run  the  risk  of 
having  his  suit  stopped  by  the  defendant  raising  a  question  of 
title. 

A  plaintiff  was  not  bound,  before  suing,  to  go  to  the  defend- 
ant and  ascertain  whether  the  trespass  was  wilful  or  not.  It 
was  the  defendant  s  duty,  if  he  had  gone  on  the  land  by  mis- 
take, and  committed  the  trespass  involuntarily,  to  go  to  the 
plaintiff  and  endeavour  to  make  compensation  for  the  damage, 
and  if  he  could  not  settle  with  the  plaintiff,  and  an  action  was 
brought,  he  could  either  pay  into  court,  or  offer  to  confess  a 
judgment  for  an  amount  which  ho  thought  sufficient  to  cover 
the  damages,  and  protect  himself  against  costs  in  that  way. 
In  the  present  case,  instead  of  taking  either  of  these  courees, 
he  never  attempts  to  settle  with  the  plaintiff,  but  resists  him 
to  the  end,  putting  him  to  the  expense  and  trouble  of  a  trial, 
hoping,  perhaps,  to  defeat  him  on  some  defect  ii^  the  evidence. 

If  he  had  permission  to  cut  on  Nolan's  land,  it  was  no  excuse 
for  the  trespass  that  there  was  no  visible  line  between  the 
plaintiff^s  land  and  Nolan's.  It  was  the  defendant's  duty  to 
find  out  where  Nolan's  boundary  was,  and  not  to  put  over  it ; 
but  it  rather  appeared  to  me,  from  the  evidence,  that  he  thought 
he  could  not  be  ipade  Uable  for  a  trespass,  because  no  line  had 
been  run  between  the  plaintiff's  lot  and  Nolan's ;  for  when  he 
was  warned  to  be  careful,  and  was  told  that  he  ipight  be  cut- 
ting on  the  plaintiff's  land,  he  paid  no  attention  to  it,  and  took 
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no  trouble  to  ascertain  how  far  Nolan's  land  extended,  but  told        ^^81. 
his  men  to  continue  cutting,  saying  that  he  would  make  it  all     ObRMUeft 
right    It  looked  very  much  like  a  wilful  trespass.    If  he  did      mcKbb. 
not  actually  know  that  he  was  cutting  on  the  plaintiff's  land, 
he  appeared  to  be  entirely  indifferent  whether  he  was  doing  so 
or  not.    There  was  nothing  but  his  own  statement,  that  he 
thought  he  was  working  on  Nolan's  lot.     He  did  not  go  on  the 
stand  and  swear  to  his  belief  of  it. 

As  to  the  amount  of  damages,  the  witnesses  proved  fifty 
trees  cut,  fit  for  lumber.  Their  value  was,  perhaps,  $18  or  $20 ; 
but,  admitting  that  they  were  not  worth  over  $11,  as  stated  by 
the  defendants'  counsel,  they  were  cut  without  the  plaintiff^s 
authority.  The  defendant  also  cut  four  roods,  extending  nearly 
across  the  plaintiff's  lot,  and  must  necessaril}^  have  cut  a  num- 
ber of  other  trees,  besides  those  which  he  hauled  away  to  his 
mill;  and  everybody  knows  that  lumberers  are  not  particularly 
careful  as  to  the  number  of  trees  they  cut,  or  how  they  cut, 
when  they  are  getting  logs.  Under  the  circumstances,  I 
thought  the  damages  given  were  small. 

I  directed  the  question  to  be  brought  before  the  Court,  as 
the  rule  regulating  the  certifying  for  costs  was  not  in  a  very 
satisfactory  state,  and  my  mind  was  not  fully  made  up  when 
the  application  was  made  to  me,  immediately  after  the  trial. 

Weldon,  J.  I  am  of  opinion  the  certificate  of  the  Chief 
Justice  (who  tried  the  (»use)  for  full  costs,  should  not  be  inter- 
fered with. 

The  action  was  for  trespass  to  land.  The  plaintiff^s  right 
thereto  could  be  questioned,  and  if  questioned,  could  not  be 
tried  within  the  jurisdiction  of  the  County  Court.  It,  there- 
fore, would  not  have  been  prudent  to  have  brought  the  action 
in  that  Court. 

The  discretion  of  the  learned  Judge,  who  tried  the  cause,  has 
been  exercised,  and  he  is  best  able  to  appreciate  its  character 
and  fitness  for  a  Supreme  Court,  and  I  think  we  ought  not  to 
interfere  with  his  decision,  upon  the  grounds  that  have  been 
ui^ged  here. 

It  is  a  case  solely  in  the  discretion  of  the  Judge  who  tried 
the  ClkQse,  and  who  is  more  competent  to  decide  upon  the  pro- 
priety of  tbeaetien  b«ing  brought  in  this  Court  than  one  who 
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did  not  try  the  cause.     If  the  lines  were  disputed,  it  could  not 
be  tried  in  the  County  Court. 

Wetmore,  J.  I  differ  from  the  opinion  expressed  by  my 
learned  brethren.  I  think  a  plaintifl'  should  know  both  his 
title,  and  the  damage  which  has  been  done.  He  has  no  ri^ht 
to  assume  his  title  will  be  attacked.  His  business  is  to  bring 
his  action  in  the  proper  court.  If  his  damages  are  under  SlOO, 
he  should  go  to  the  County  Court.  If  the  title  to  land  is  raised 
DO  damage  is  done  him,  because  he  is  simply  sent  up  to  the 
Supreme  Court.  True,  he  has  to  pay  costs,  but  he  gets  them 
back  as  dauiages.     As  to  the  damages,  that  is  entirely  for  the 

juiy. 

Duff,  Ji    I  concur  in  the  opinion  of  the  learned  Chief  Justice. 

King,  J.  I  am  sorry  I  cannot  concur  in  the  jugdment  of  the 
majority  of  the  Coui-t.  This  matter  is  in  one  sense  referred  to 
us,  and  it  is  our  duty  to  decide,  though  I  should  have  preferred 
that  the  Chief  Justice  should  have  done  so. 

The  title  to  land  was  not  raised,  and  it  does  not  seem  to  me 
that  the  plaintiff  had  any  reason  to  suppose  defendant  would 
claim  the  land. 

The  plaintiff  could,  it  seems  to  me,  have  seen  the  defendant 
to  ascertain  what  claim  he  would  set  up.  There  does  not  seem 
to  me  anything  to  lead  as  to  conclude  that  the  damages  are  so 
much  below  what  they  ought  to  be  as  to  warrant  us  in  grant- 
ing costs  on  this  ground.  This,  and  the  fact  that  defendant, 
McKee  did  not  go  on  the  stand  were  for  the  jury. 

Application  refused. 


1881. 

April 


WILBUR,  Administratrix,  v,  JONES. 

(Equity  AppeaL) 

[Full  Court,  before  Allen,  C.  J.,  and  Wkldon,  Wetmobe,  and  Duff,  JJ.] 

Estoppel — Admissions  by  an  infant — Appeal — On  questioTis  of  fact — 
Jo7ies  V.  Calkin,^  and  HiUand  v.  Hamin,^ 

In  a  Court  of  Equity  an  infant  stands  in  no  different  position  from  a  person  of 
full  age  in  relation  to  matters  of  fraud,  and  therefore  if  he  makes  a  represen- 
tation upon  which  another  person  acts,  he  will  not  be  allowed  to  impeach 
the  vali^ty  of  it  on  the  ground  of  his  minority. 

The  decision  of  the  Judge  in  Equity  on  a  ouestion  of  fact  will  not  be  reversed 
on  appeal,  unless  it  clearly  appears  that  nis  decision  was  not  only  wrong,  but 
entirely  erroneous.    Jcnta  v.  Calkin,  and  Hilkmd  v.  Haanm,  approved. 
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Appeal  from  a  judgment  of  Mr.  Justice  Palmer,  Judge  in        ^^^' 
Ecjuity.  WiLBUB 

The  plaintitr  as  administratrix  of  Archibald  Steeves  brought  jo^m. 
this  action  against  the  defendant,  claiming  to  be  paid  out  of 
the  defendant's  land  the  amount  of  a  legacy  bequeathed  to 
Archibald  Steeves  by  his  father,  Charles  Steeves.  It  was  not 
disputed  that  the  land  was  charged  with  the  legacy.  The  ob- 
jections to  the  plaintiff's  right  to  recover  were :  (1)  That  the 
legacy  had  been  paid ;  and  (2)  That  the  plaintiff  was  estopped 
by  the  admissions  of  Archibald  Steeves  from  denying  the  pay- 
ment. In  answer  to  the  evidence  of  payment,  the  plaintiff  set 
up  and  gave  evidence  of  the  minority  of  Archibald  Steeves  at 
the  time. 

February  17th,  1880.  A,  G,  Blair,  in  support  of  the  appeal. 
The  evidence  did  not  warrant  Mr.  Justice  Palmer  in  coming  to 
the  conclusion  that  Archibald  Steeves  was  paid,  or  that  he  was 
of  age,  or  that  he  made  representations  to  William  Pennington, 
(the  defendant's  grantor),  which  would  work  an  estoppel.  Jones 
\. Calkin;^  Gray  v.  Turnhdl;^  Eodgera  v.  PowdL^ 

T.  C,  Allen,  contra.  An  appellate  court  ought  not  to  be 
called  upon  to  decide  which  side  preponderates  on  a  mere 
balance  of  evidence :  Jones  v.  Calkin, 

Where  the  evidence  is  not  taken  in  the  presence  of  the 
Court,  but  upon  written  depositions,  the  rule  Is  the  same: 
Gray  v.  TumhuU.  A  clear  pHina  facie  case  was  made  out. 
The  burden  of  proving  infancy  was  on  the  plaintiff.  Wright  v. 
Snowe;*^  Di^ry  v.Driiry;^  Nelson  v.  Blocker;^  Teynham,  v. 
Webb;''  Simpson  on  Infancy,  pp.  68,  97.  But  apart  from  this, 
the  plaintiff  states  in  the  bill  Archibald  Steeves'  age  when  he 
died,  which  would  make  him  of  age  when  the  admissions  were 
made,  and  this  estops  him  from  alleging  to  the  contraiy. 

Blair,  in  reply. 

Cur,  adv,  wXt. 

The  following  judgments  were  now  delivered: 

Allen,  C.  J.  This  is  a  suit  brought  by  the  administratrix  of 
Archibald  Steeves,  claiming  to  have  a  legacy  bequeathed  to 

1 3  Pugs.  376.  »6  Bro.  C,  C.  670. 
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^SSi.       him  by  his  father,  Charles  Steeves,  paid  out  of  land  owned  by 
WiLButt      the  defendant. 

Jones.  ^^  ^^  ^^^  disputed  that  the  land  was  charged  with  the  leg- 

acy; but  the  objections  to  the  plaintiffs  right  to  recover,  were: 
1st,  That  the  legacy  had  been  paid ;  and  2nd.  That  the  plain- 
tiff was  estopped  by  the  acts  of  Archibald  Steeves  from  denying 
the  payment.  In  answer  to  the  evidence  of  payment,  the 
plaintiff  set  up  and  gave  evidence  of  the  minority  of  Archibald 
Steeves  at  the  time. 

Charles  Steeves  died  in  January,  1846,  leaving  several  chil- 
dren, to  whom  he  bequeathed  legacies ;  among  others,  to  his 
son  Archibald,  a  legacy  of  £100,  one-half  of  which  was  to  be 
paid  on  the  1st  Jan'y,  1865,  and  the  balance  on  the  1st  Jan'y, 
1883.  He  devised  his  real  estate,  charged  with  the  several 
legacies,  to  his  son  Enoch,  whom  he  also  appointed  one  of  his 
executors.  In  June,  1858,  Enoch  conveyed  the  land  to  one 
Pennington,  under  whom  the  defendant  derived  his  title. 

The  evidence  of  the  payment  of  the  legacy,  was  the  declara- 
tion of  Archibald  Steeves  that  he  had  got  his  pay ;  that  his 
brother  Enoch  had  settled  with  him,  and  given  him  some  land 
and  money.  This  admission  was  alleged  to  have  been  made  in 
1858,  and  was  proved  by  Job  Steeves,  Rufus  Steeves,  Samuel 
McLean,  Angus  McFee,  and  William  Pennington.  Opposed  to 
this,  was  the  evidence  of  Rachael  Wilbur,  the  plaintiff,  the 
eldest  sister  of  Archibald  Steeves,  who  swore  that  her  brother 
Enoch  gave  Archibald  a  piece  of  land,  which  he  (Archibald) 
said  was  on  account  of  his  legacy,  but  that  the  land  was  worth- 
less, and  she  made  Enoch  take  it  back,  and  that  he  did  so,  and 
sold  it  afterwards ;  and  that  Archibald  at  that  time  was  only 
about  fifteen  years  old.  There  was  no  evidence  of  any  convey- 
ance of  land  from  Enoch  Steeves  to  Archibald. 

The  effect  of  the  evidence  of  Charles  Steeves,  a  brother,  and 
of  Elizabeth  Horseman,  a  sister  of  Archibald,  was  to  prove  that 
in  1858,  when  Archibald  was  said  to  have  made  the  admission 
of  the  payment  of  his  legacy,  sworn  to  by  Job  Steeves  and  the 
other  witnesses,  he  was  not  of  age.  It  was  not  disputed  that 
Archibald  had  left  the  Province  in  that  year  and  had  never 
returned,  and  died,  probably  about  the  year  1865  or  '66,  though 
the  time  of  bis  death  is  not  distinctly  shelVB, 


I  • 


Mrs.  Horseman,  who  spoke  very  positively  on  this  point,       ^^^' 
said  that  Archibald  was  about  nineteen  or  twenty  years  of  age     Wilbus 
at  the  time  he  left  the  Province ;  that  she,  herself  was  fifty-       jonbs 
two  years  old  in  March,  1878,  and  that  Archibald  was  about 
thirteen  years  younger  than  she.    On  her  cross-examination 
she  stated  unqualifiedly  that  she  was  certain  about  his  age,  and 
that  he  was  not  twenty "One  years  old  when  he  left  the  country. 
According  to  her  evidence,  Archibald  was  bom  in  the  year 
1839,  and  consequently  would  have  been  under  twenty  years 
of  age  when  the  conveyance  was  made  by  Enoch  to  Pennington. 

Charles  Steeves,  who  said  he  was  forty-four  years  old,  when 
he  gave  his  evidence  (Nov.  1878),  that  his  birth-day  was  the 
23rd  October,  and  Archibald's,  the  11th  January,  stated  that 
Archibald  was  three  years  and  nearly  three  months  younger 
than  he,  and  that  when  Archibald  left  the  Province  in  the  fall 
of  1858,  he  was  under  age,  and  would  not  be  of  i^  till  the  fol- 
lowing January.  If  this  witness  was  correct  as  to  his  own  age, 
he  must  have  been  born  in  October,  1834,  and  if  Archibald  was 
more  than  three  years  younger,  and  was  born  in  January,  he 
(Archibald)  must  have  been  bom  in  1838,  and  consequently 
would  have  been  under  twenty-one  years  of  age  when  he  left 
the  Province  in  the  fall  of  1858,  before  which  time,  viz. :  in 
June,  Pennington  purchased  the  land  from  Enoch. 

Mrs.  Wilbur,  the  plaintiff,  stated  that  Archibald  was  a  small 
boy,  six  years  old,  when  his  father  died  in  1846,  and  she  thought 
he  was  in  his  eigtheenth  year,  when  he  left  the  Province.  Ac- 
cording to  her  evidence,  he  must  have  been  bom  in  1840. 

Neither  Job  Steeves,  Bufus  Steeves,  nor  McLean  spoke  with 
any  certainty  of  Archibald's  age  at  the  time  they  said  he  told 
them  he  had  received  his  legacy ;  but  McFee  stated  that  he 
asked  Archibald  how  old  he  was  at  that  time,  and  that  he  said 
he  was  about  twenty-twa  Pennington  stated  that  when  Archi- 
bald told  him  he  had  been  paid  his  legacy,  he  (Archibald)  was 
a  majn,  %nd  doing  business. 

It  was  contended  by  the  defendant's  counsel  on  the  argu- 
ment before  us,  that  the  plaintiff's  bill  admitted,  in  effect,  that 
Archibald  was  bom  ip  1835,  The  statement  in  the  10th  para- 
graph of  the  bill  ifi,  that  Archibald  died,  about  the  1st  March. 
1865,  bepig  at  the  time  of  his  death,  of  the  age  of  thirty  years. 


8  EASTER  TERM,  XLIV.  VICTORIA. 

^881.  Unless  this  admission  is  conclusive,  I  should  say  that  the 

WiLBuit  weight  of  the  evidence  was  adverse  to  the  contention  that 
Jones.  Archibald  was  of  age  in  June,  1858.  If  he  was  not  of  age  at 
that  time,  I  should  hesitate  to  hold  him  to  be  bound  simply  by 
loose  evidence  of  his  admission  that  his  legacy  had  been  paid, 
if  better  evidence  of  the  payment  could  have  been  obtained, — 
which  clearly  could  have  been  done  in  this  case.  The  onus  of 
proving  payment  was  on  the  defendant,  and  it  is  somewhat 
singular  that,  if  Archibald  had  been  paid  in  land  as  alleged, 
there  was  no  evidence  of  any  conveyance,  and  that  the  fact 
of  payment  was  not  proved  by  Enoch,  who  was  alive  and  in 
the  Province.  Admissions,  sworn  to  have  been  made  by  a  per- 
son, since  deceased,  are  a  very  unsatisfactory  kind  of  evidence 
and  have  been  said  more  than  once,  to  be  entirely  unreliable. 
The  first  instalment  of  this  legacy  was  not  payable  till  January^ 
1865,  at  which  time  the  legatee,  if  alive,  was  living  out  of  the 
Province,  and  died  soon  afterwards.  Admitting  that  Archibald 
had  settled  with  his  brother  for  the  legacy  in  1858,  if  he  was 
then  under  ago,  he  ought  not  to  be  bound  by  that  settlement, 
without  evidence  of  the  nature  of  it,  so  that  it  would  appear 
that  no  advantage  was  taken  of  him.  The  fact  that  it  is  said 
to  have  taken  place  nearly  seven  years  before  the  first  instal- 
ment was  payable,  and  twenty-five  years  before  the  balance  of 
it  was  due  is  somewhat  suspicious,  in  the  absence  of  all  evi- 
dence of  the  fact  of  payment  and  of  the  time  when,  and  the 
manner  in  which  it  was  paid,  except  the  loose  statement  that 
Archibald  admitted  twenty  yeara  ago  that  he  had  got  his  pay 
in  land.  Better  evidence  of  payment,  if  there  was  payment, 
could  and  ought  to  have  been  produced. 

The  Judge  in  Equity  having  come  to  the  conclusion  that  the 
legacy  was  paid,  it  may  be,  and  probably  it  is  so,  that  his  de- 
cision on  the  question  of  fact  cannot  be  appealed  from,  although 
we  might  think  that  the  fact  of  payment  was  not  established, 
unless  it  clearly  appears  that  his  decision  was  not  only  wrong, 
but  entirely  erroneous :  Or  ay  v.  TximhvU;^  Jones  v.  Calkin;^ 
Hilland  v.  Hamm.^ 

Had  the  decision  of  the  case  turned  on  the  fact  of  payment 
alone,  it  would  have  been  necessary  to  determine  how  far  the 

lU  B.  2  Sc.  App.  68.  33  PugB.  8M.  s    P.  &  B.  289. 
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finding  of  the  Judge  in  Equity  was  conclusive  under  the  par-        ^^81. 
ticular  circumstances  of  this  case,  and  where  most  of  the  wit-      Wilbur 
nesses  were  not  examined  before  him.  Jonm. 

Another  point;  the  minority  of  Archibald  in  1858,  and  its 
effect  upon  his  alleged  admissions,  is  not  referred  to  in  the 
judgment,  though  it  certainly  was  raised  by  the  evidence  given 
on  the  part  of  the  plaintiff,  but  would  not  seem  to  have  been 
contemplated  when  the  bill  was  drawn,  otherwise  the  plaintifTs 
solicitor  would  scarcely  have  made  the  allegation  which  he  did 
in  the  10th  paragraph.  It  is  said  in  Dan.  Pr.  (3rd  ed.)  670, 
that  the  facts  alleged  in  a  bill,  when  they  are  alleged  positively 
and  not  by  way  of  pretence,  are  constructive  admissions  in 
favor  of  the  defendant  of  the  facts  alleged,  and  therefore  need 
not  be  proved  by  other  evidence ;  for  whether  they  be  true  or 
not,  the  plaintiff  by  introducing  them  into  his  bill,  and  making 
them  part  of  the  record,  precludes  himself  from  afterwards  dis- 
puting their  truth.  In  Boileaw  v.  Rudlin,^  and  Doe  v.  Ro8S,^ 
the  statements  in  a  bill  in  equity  were  held  not  to  be  admiss- 
ible as  evidence  against  the  plaintiff  in  another  suit  in  which 
he  was  a  party.  But  in  the  suit  in  which  the  bill  was  filed,  I 
am  inclined  to  think  the  plaintiff  would  be  precluded  from  dis- 
puting the  truth  of  such  an  admission  as  is  made  in  the  10th 
paragraph  of  the  bill,  and  that  the  evidence  respecting  the  age 
of  Archibald,  if  objected  to,  should  not  have  been  received. 
But  as  the  evidence  was  received,  and  the  effect  of  it  was  argued 
before  us,  it  might  have  been  necessary  to  determine  how  far 
this  admission  was  binding,  had  the  decision  not  turned  on  dif- 
ferent points. 

The  Judge  in  Equity  decided,  not  only  that  the  legacy  to 
Archibald  had  been  paid,  but  also  that  he  having  represented 
to  Pennington,  when  he  was  in  treaty  with  Enoch  Steeves  for 
the  purchase  of  the  land,  that  his  (Archibald's)  legacy  was  paid, 
and  that  he  had  no  claim  upon  the  land,  and  that  Pennington 
having  purchased  and  paid  for  the  land  on  the  faith  of  that 
representation,  Archibald  Steeves,  and  the  plaintiff  as  his  re- 
presentative, vere  estopped  from  denying  such  payment. 

As  a  general  proposition  the  correctness  of  this  doctrine  can- 
not be  disputed.    The  plaintiff,  however,  contended  that  it  was 

12  £xch.  606.  36  Alien  84flL 
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1881.  not  applicable  in  this  case,  if  Archibald  was  a  minor  at  the  time 
Wilbur  he  made  the  representation.  Admitting  for  the  purpose  of  the 
Jones.  argument,  that  he  was  an  infant,  that  would  not  release  him 
from  responsibility  if  his  conduct  was  fraudulent.  In  a  court 
of  equity,  an  infant  stands  in  no  different  position  from  a  per- 
son of  full  age  in  relation  to  matters  of  fraud ;  and  therefore, 
if  he  makes  a  representation  upon  which  another  person  acts, 
he  will  not  be  allowed  to  impeach  the  validity  of  it  on  the 
ground  of  his  minority :  Wright  v.  Snowe  ;*  Nelson  v.  Stacker,^ 

The  evidence  here  shews  that  Archibald  Steeves,  knowing 
that  Pennington  was  about  to  purchase  the  property,  and  was 
making  enquiries  to  ascertain  whether  it  was  free  from  the  en- 
cumbrance of  the  legacies,  told  him  that  he  (Archibald)  had  got 
his  pay,  meaning,  of  course,  his  legacy,  and  that  he  had  received 
it  in  land.  Whether  he  told  the  truth  or  not,  is  not  the  ques- 
tion. The  material  question  is,  did  he  make  that  representation 
to  Pennington,  and  did  Pennington,  believing  it  to  be  true,  act 
upon  it,  and  purchase  the  property  ?  The  Judge  in  Equity  has 
found  that  he  did  so,  and  the  evidence  of  Pennington — not  only 
uncontradicted  on  this  point,  but  corroborated  as  to  Archibald's 
admissions  of  payment,  sustains  the  finding. 

It  was  contended  that  Pennington  relied  upon  the  covenant 
of  warranty  in  his  deed,  and  not  upon  the  representation  made 
to  him.  I  do  not  see  why  he  might  not  rely  upon  both.  He 
stated  that  he  relied  upon  his  warranty  with  reference  to  those 
legacies  which  had  not  been  paid,  of  which  there  were  unques- 
tionably two. 

On  the  ground  that  Pennington  purchased  the  property  on 
the  faith  of  the  representation  by  Archibald,  that  his  legacy 
had  been  paid,  and  tiiat  the  plaintiff,  as  the  representative  of 
Archibald,  is  estopped  from  disputing  the  truth  of  his  admission, 
I  think  this  appeal  should  be  dismissed. 

Weldon  and  Duff,  JJ*,  concurred. 

Wethore,  J.  I  concur  in  the  judgment  of  the  learned  Chief 
Justice.  But  I  do  not  wish  to  be  understood  as  adopting  the 
views  of  Lord  Justice  James,  in  reference  to  the  credit  to  be 
given  to  testimony  regarding  the  estates  of  deceased  persons. 
All  evidence  should  receive  its  credit  from  the  character  of  the 
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wibiess,  the  manner  in  which  it  is  given,  and  from  the  sur-        i^i- 

rounding  circumstances.    The  death  of  any  party  should  not     Wilbur 

necessarily  have  any  effect  upon  the  credit  to  be  given  to  testi-       jonk 

mony. 

Appeal  dismisaed  wWumt  costs.  . 


BROWNELL  v.  RAWOKTH.  1881. 

[Itt  DiviaioD,  before  Allvn,  C.  J.,  and  Dunr  and  Palmxr,  JJ.]  April 

Pleading — Wriiien  agreemetU — WhiU  ia  a  eufficietU  cansiderctUon — 
Avermeni  of  eoneidrnx^ion — WT^en  it  may  be  implied. 


The  declaration  Bet  ont  an  agreement  in  writing,  providing  that  certain  acts 
should  be  done  bv  the  defendant^  but  neither  averred  any  reqaeet  by  the 
defendant  to  the  plaintiff,  nor  asay  consideration  moving  from  the  plaintiff  to 
ttke  defendant,  except  that  the  plaintiff  should  accept  a  deed  from  tne  defend- 
ant of  certain  property,  and  allow  the  defendant  to  remain  in  possession 
thereof  for  a  certain  specified  time. 

HMf  that  the  consideration  was  sufficient  to  support  the  agreement*  and  that 
in  such  a  case  a  request  might  be  implied. 

The  declaration  in  this  case  was  as  follows : 

"  In  thb  Suprbms  Coubt, 

<'THB  6th  day  of  September,  A.  D.  1880. 

«*  Westmorland,  to-wit :  Edwin  Brownell,  by  W.  W.  Wells,  his 
attorney,  sues  William  Calvin  Raworth,  who  has  been  summoned  to 
answer  the  said  Edward  Brownell,  by  virtue  of  a  writ  issued  on  the 
fifth  day  of  June,  in  the  year  of  our  Lord  one  thousand  eight  hundred 
and  eighty,  out  of  Her  Majesty's  Supreme  Court  of  Judicature.  For 
that  the  said  plaintiff  and  defendant  made  their  certain  agreement  in 
writing  on  the  6th  day  of  July,  in  the  year  of  our  Lord  one  thousand 
eight  hundred  and  seventy  nine,  which  said  agreement  is  in  the  words 
and  figures  following,  that  is  to  say :  Agreement  made  on  the  fifth 
day  of  July,  A.  D.  1879,  between  Will.  Calvin  Raworth  (meaning 
the  said  defendant),  and  Edwin  Brownell  (meaning  the  said  plaintiif). 
Brownell  (meaning  the  said  plaintifi),  agrees  to  take  a  deed  of  the 
property  conveyed  by  him  to  Raworth  (meaning  the  said  defendant), 
subject  to  the  mortgages  to  Eliza  Brownell  and  John  Brownell,  and 
Raworth  (meaning  the  said  defendant),  is  to  pay  Brownell  (meaning 
the  said  plaintiff),  9325  ;  and  Raworth  (meaning  the  said  defendant), 
is  to  pay  the  note  to  Wood  for  $400.  It  is  further  agreed  that 
Raworth  (meaning  the  said  defendant),  shall  remain  on  the  property 
until  the  first  day  of  December  next,  and  take  out  the  crop,  at  which 
time  he  is  to  quit  the  property  and  give  the  possession  to  the  said 
Brownell  (meaning  the  said  plaintiff).  Raworth  (meaning  the  said 
defendfuit),  agrees  to  use  the  property  reasonably,  doing  no  damage 
beyond  reasonable  wear  and  tear.  It  in  also  agreed  that  the  said 
Raworth  (meaning  the  said  defendant),  is  to  leave  on  the  place  on  the 
fintt  of  said  December,  two  of  the  cows  he  now  has  on  the  place,  five 
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1881.  sheep,  the  threshing  machine  and  thresher  on  the  place,  the  double 
Brownell  ^*^g^^  0^  ^^®  place,  a  sled,  and  two  lead  pans,  and  a  hay  fork.     Ra- 
ti, worth  (meaning  the  said  defendant),  is  to  give  the  deed  witliin  a  fort- 
Rawoi^.  night  from  this  date,  July  5th,  1879. 


Witness,  A.  J.  Smith. 


J  (Signed,) 
I  (Signed,) 


Edwin  Brownell. 
W.  C.  Raworth. 


And  although  the  said  Edwin  Brownell  hath  always  and  at  all 
times,  since  the  day  of  the  date  of  said  above-mentioned  agreement, 
been  ready  and  willing  to  take  and  accept  a  deed  of  said  property 
mentioned  in  said  agreement  from  the  said  William  Calvin  Raworth, 
subject  to  the  mortgages  to  Eliza  Brownell  and  John  Brownell,  as 
mentioned,  and  although  the  said  William  Calvin  Raworth  remained 
ujwn  said  property  mentioned  in  said  agreement,  until  the  first  day 
of  December  next  after  the  date  of  said  agreement,  and  took  out  his 
crop  thereon,  yet  the  said  William  Calvin  Raworth  has  not  given  a 
deed  of  said  property  according  to  his  promises  and  undertakings,  in 
said  agreement  specified,  but  has  wholly  omitted,  neglected,  and  re- 
fused, and  still  omits,  neglects,  and  refuses  to  give  to  the  said  Edwin 
Brownell  a  deed  of  stiid  pro))ei'ty,  as  mentioned  in  said  agreement, 
subject  to  said  mortgages  as  aforesaid,  according  to  the  form  and  effect 
of  his  promises  and  undertakings  in  said  agreement  mentioned ;  and 
the  said  William  Calvin  Raworth  did  not  give  nor  quit  the  possession 
of  the  said  property,  mentioned  in  said  agreement,  as  having  l>een 
conveyed  by  the  said  Edward  Brownell  to  the  said  William  Calvin 
Raworth,  on  the  first  day  of  December,  in  the  year  of  our  Lord  one 
thousand  eight  hundred  and  seventy-nine,  or  at  any  other  time  before 
or  since,  but  neglected  and  i*efu8ed  so  to  do,  and  still  neglects  and 
refuses  so  to  do,  and  the  said  William  Calvin  Raworth  did  not  use 
the  said  last  mentioned  property  reasonably,  and  did  do  damage  to 
the  said  ]ast  mentioned  property  beyond  reasonable  wear  and  tear,  and 
the  said  William  Calvin  Raworth  did  not  leave  on  the  said  last  men- 
tioned property  on  the  said  first  day  of  December,  or  at  any  time  be- 
fore or  since,  two  of  the  cows  he  had  on  the  place  or  property  last 
aforesaid,  at  the  time  of  making  said  agreement,  nor  five  sheep,  nor 
the  threshing  machine  or  thresher,  which  was  on  the  said  property  or 
place  at  the  time  of  making  said  agreement,  nor  the  double  wagon 
which  was  on  the  said  property  or  place  at  the  time  of  making  said 
agreement,  nor  a  sled,  nor  two  lead  pans,  nor  a  hay-fork,  according  to 
his  said  several  promises  and  undertakings  in  that  behalf,  in  said 
agreement  mentioned,  but  wholly  omitted  and  neglected  so  to  do,  and 
still  omits  and  neglects  so  to  do.  By  means  whereof  and  by  force  of 
the  Statute  in  such  case  made  and  provided,  an  action  hath  acci*ued 
to  the  said  Edward  Brownell,  on  occasion  of  the  not  performing  by 
the  said  William  Calvin  Raworth  of  his  said  several  promises  and 
undertakings,  and  the  plaintifiT  claims  five  thousand  dollars  damages." 

To  this  declaration  the  defendant  demurred,  and  assigned  as 
grounds  for  demurrer  "  that  the  said  declaration  does  not  dis- 
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close  any  consideration  for  the  making  of  the  promises  therein        ^881. 
alleged  to  have  been  made  on  the  part  of  the  defendant/'  Bbownsll 

Joinder  thereon.  Rawobth. 

February  8.  A.  G.  Blair,  in  support  of  the  demurrer.  The 
plaintiff  is  to  do  nothing.  There  is  clearly  no  consideration  : 
Aldrich  v.  Cooper  \^  2  Wash.  R  P.  112;  Strong  \.  Converse;^ 
Drury  v.  Tremont  Imj/i^oveTnent  Co.  ;^  BUli/nghurat  v.  Waik- 
er;*  Tivedddlv.  Twedddl,^ 

[Palmer,  J.,  refers  to  McPhdira  v.  Wddon  as  to  liability  of 
purchaser  of  an  equity  of  redemption  being  bound  to  pay  off 
the  mortgage.] 

.  D.  L.  Hanington,  contra.  If  it  may  be  prejudical  to  plaintiff 
it  is  enough.  Plaintiff  agrees  to  take  a  deed ;  he  would  be 
bound  to  do  it.  We  were  bound  to  take  a  deed  within  a  fort- 
night, which  defendant  agrees  to  give.  Taking  the  deed,  subject 
to  two  mortgages  might  be  very  prejudicial  to  the  plaintiff. 
Prejudice  to  the  plaintiff  would  be  a  good  consideration.  The 
parties  have  manifestly  fixed  the  value  of  such  prejudice  by 
defendant  agreeing  to  pay  plaintiff  so  much,  cash,  and  to  pay 
Wood  $400.  The  authorities  cited  on  the  other  side  do  not 
interfere  with  my  contention  that  there  were  mutual  promises 
here ; — two  on  the  part  of  the  plaintiff* — one  to  take  the  deed 
subject  to  the  mortgages;  the  other  to  make  defendant  his  ten- 
ant. Hitcftcock  V.  Coker;^  Bolton  v.  Madden;'^  Bainbridge  v. 
Fimistone.^  Cheale  v.  Kenward;^  Chit.  Contr.  (10  ed)  29; 
Add.  Contr.  12, 13. 

Blair,  in  reply.  Substantially  the  argument  of  the  other 
side  rests  on  the  first  clause  of  the  agreement;  but  it  is  nothing 
more  than  an  agreement  to  accept  a  gift.  He  does  nut  agree 
to  pay  anything  for  it.  [Palmer,  J.  Is  it  not  the  same  as  if 
plaintiff  had  agreed  to  accept  a  conveyance  of  this  property  ?] 
Yes,  but  it  is  nothing  more  than  a  gift  after  all.  Feeling  this 
my  learned  friend  contends  that  the  land  being  subject  to 
mortgages,  it  imposes  a  burthen  on  the  plaintiff.  But  I  say  no 
authority  can  be  cited  to  shew  that  plaintiff,  under  this  agree- 
ment, would  be  under  any  personal  liability  to  pay  the  mort- 
gages. 

iSWh-ftTud.  L.  G.  (4AiiLecL)241,  24&  eOAcLAE.  488. 

«8  AIL  (Maw.)  660.  7L.  R.  9  Q.  B.  66. 

•  18  AIL  171.  88A.&B.  743. 

ASBrown'iCh.  Cu. .  604,  e08.  981)60.  ft  J.  27. 
•id.  101,  note  9,  204, 106, 16£i 
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^m*  In  MoPhdvm  v.  Wddon^^  the  mortgagee  himself  purchased 

Bbowmbll    the  equity  of  redemption;  the  reason  of  the  decision  was  that 

RAwoirra.    ^®  bought  the  equity  of  redemption,  and  took  the  property, 

subject  to  pay  the  mortgages.    In  re  BechwUh.^ 

Ou/r.  adv.  vulL 

The  following  judgments  were  now  delivered. 

Allen,  C.  J.    The  declaration  in  this  case  sets  out  an  agree* 

mcnt  in  the  following  words : 

**  Agreement  made  the  5th  day  of  July,  1879,  between  Wm.  Calvin 
Baworth  (defendant),  and  Edwin  Brownell  (plaintiff).  Brownell 
agrees  to  take  a  deed  of  the  property  conveyed  by  him  to  Kaworth, 
subject  to  the  mortgages  to  Eliza  Brownell  and  John  Brownell ;  and 
Baworth  is  to  pay  Brownell  $325,  and  Baworth  is  to  pay  the  note  to 
Wood  for  $400.  It  is  further  agreed  that  Baworth  diall  remain  on 
the  property  until  the  1st  day  of  December  next,  and  take  out  the 
crop,  at  which  time  he  is  to  quit  the  property  and  give  the  possession 
to  the  said  Brownell." 

It  then  stated  that  Raworth  was  to  use  the  propeity  in  a 
reasonable  manner,  and  leave  certain  stock  upon  it  on  the  1st 
December,  and  concluded  as  follows :  **  Raworth  is  to  give  the 
deed  within  a  fortnight  from  this  date." 

The  declaration  averred  that  though  the  plaintiff  had  always, 
since  th6  date  of  the  agreement,  been  ready  and  willing  to  ac- 
cept from  the  defendant  a  deed  of  the  property  mentioned, 
subject  to  the  mortgages ;  and  though  defendant  remained  upon 
the  property  until  the  1st  December,  and  took  the  crop,  yet  the 
defendant  had  neglected  and  refused  to  deliver  the  plaintiff  a 
deed  of  the  property. 

The  question  is,  whether  a  sufficient  consideration  appears, 
to  support  the  agreement. 

The  general  rule  is,  that  an  executory  agreement,  by  which 
the  plaintiff  agrees  to  do  something  on  the  terms  that  the  de- 
fendant agrees  to  do  something  else,  may  be  enforced,  if  what 
the  plaintiff  has  agreed  to  do,  is  "  either  for  the  benefit  of  the 
defendant,  or  to  the  trouble  or  prejudice  of  the  plaintiff."  Com. 
Dig.  *'  Action  on  the  Case  upon  Aeaumpait*'  (B.  1.),  Bolton  v. 
Madden.^  A  sufficient  consideration  may  arise,  either  by  rea- 
son of  a  benefit  resulting  to  the  party  promising  by  the  act 
of  the  promisee,  or  by  reason  of  the  latter  sustaining  any  loss 
or  inconvenience,  or  subjecting  himself  to  any  charge  or  obliga- 

I6AU.86&  S6  All.  866.  tL.  R.  0^  Q.  B.  66. 
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tion,  however  small  the  benefit,  charge,  or  inconvenience  may        ^881. 
be :  Chit.  Con.  (8th  ed.)  20.  Bbownbll 

The  case  of  Bwmbridge  v.  FvrmaUme'  is  an  instance  of  the  r^woeth. 
great  liberality  exercised  by  the  courts  in  the  application  of 
the  above  rule.  In  that  case,  the  declaration  stated  that  in 
consideration  that  the  plaintiff  at  defendant's  request,  had  con- 
sented to  allow  defendant  to  weigh  two  boilers  of  the  plaintiff, 
the  defendant  promised  to  give  them  up  after  the  weighing,  in 
as  good  condition  as  they  were  in  at  the  time  of  the  consent : 
breach,  that  defendant  did  not  give  up  the  boilers,  &c ;  it  was 
held  that  there  was  a  sufficient  consideration.  Lord  Deilman 
said: 

''  The  defendant  had  some  reason  for  wishing  to  weigh  the  boilers, 
and  he  oould  do  so  only  by  obtaining  permission  from  the  plaintiff, 
which  he  did  obtain  by  promising  to  return  them  in  good  condition." 

And  Patteson,  J.,  said : 

''  I  suppose  the  defendant  thought  he  had  some  benefit ;  at  any 
rate  there  is  a  detriment  to  the  plaintiff  from  his  parting  with  the 
possession  for  ever  so  short  a  time." 

The  declaration  in  the  present  case,  does  not  allege,  as  in 
Bavnbridge  v.  Fvrmsione,  that  the  plaintiffs  agreement  to  take 
the  deed  was  made  at  the  request  of  the  defendant,  and  this 
omission  has  caused  some  doubt  as  to  the  sufficiency  of  the  de- 
claration. The  agreement  is  certainly  somewhat  obscure ;'  but 
if  in  a  case  where  the  promises  are  express,  it  is  essential  to  the 
validity  of  the  plaintiff's  promise,  that  it  was  made  at  the  re- 
quest of  the  defendant,  I  think  this  is  a  case  in  which  a  request 
might  be  implied.  If  so,  it  may  be  said  that  the  defendant 
had  some  reason  for  wishing  the  plaintiff  to  take  a  conveyance 
of  the  property,  and  in  tiiat  case,  it  would  be  assumed  that  his 
doing  so  would  be  some  benefit  to  the  defendant.  But  even  if 
this  were  doubtful,  I  think  it  might  reasonably  be  presumed 
that  a  person  who  agrees  to  take  a  conveyance  of  property 
subject  to  a  mortgage,  necessarily  makes  himself  liable  to  some 
charge  or  inconvenience.  Therefore,  that  which  the  plaintiff 
agreed  to  do,  was  either  a  benefit  to  the  defendant,.or  a  trouble 
or  loss  of  some  kind  to  himself:  either  of  which  would  be  a 
sufficient  consideraiioa  to  support  the  agreement. 

I  think  the  plaintiff  is  entitled  to  judgment. 

'  18  A.  4(8.  74a. 
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^^^-  Duff,  J.    I  have  not  been  able  to  give  this  case  the  consider- 

Brownell  ation  I  would  like  to  have  done,  and  I  have  some  doubts  as  to 
Ra WORTH.  *'^®  sufficiency  of  the  declaration.  But  my  brethren  being  both 
agreed  upon  the  question,  it  would  be  both  useless  and  improper 
to  delay  the  delivery  of  judgment;  and  I  do  not  regard  my 
doubts  as  sufficient  to  justify  me  in  dissenting  from  their 
judgment. 

There  may  have  been  a  perfectly  good  consideration  for  the 
agreement,  had  it  been  shewn ;  but  this  is  a  question  of  plead- 
ing. And  it  occured  to  me  that  the  absence  of  any  averment 
of  ^'request  on  the  part  of  the  defendant,  might  distinguish 
this  case  from  Bainhridge  v.  Fh^istone,  to  which  his  Honor 
the  Chief  Justice  has  referred.  There  may  have  been  circum- 
stances in  the  case  from  which,  without  altering  or  adding  to 
the  terms  of  the  written  agreement,  the  law  would  imply  a 
request;  had  they  been  set  faith  by  way  of  inducement.  And 
then  the  compliance  with  such  implied  request  of  the  defend- 
ant, by  the  plaintiff,  might  constitute  a  sufficient  consideration 
to  support  the  defendant's  promise.  But  in  the  absence  of  any 
express  averment  of  a  request,  or  of  any  circumstances  from 
whence  one  might  be  ipiplied,  I  certainly  am  not  entirely  free 
from  doubt  on  this  question. 

Palmer,  J.  The  only  ground  of  demurrer  in  this  case  is  the 
alleged  want  of  consideration  shewn  in  the  written  agreement, 
set  out  in  the  declaration. 

As  this  relates  to  an  interest  in  land,  it  is  within  the  Statute 
of  Frauds,  therefore  a  sufficient  consideration  must  appear  on 
its  face  to  support  it ;  for  if  it  does  not,  then  the  agreement,  or 
what  is  the  same  thing,  the  whole  of  it,  is  not  in  writing,  The 
only  consideration  so  appearing,  moving  from  the  plainiiflT,  is  a 
promise  that  he  would  accept  a  deed  of  certain  property  men- 
tioned in  the  agreement,  which  was  subject  to  certain  mortgages, 
and  thereafter  allow  the  defendant  to  have  the  beneficial  occu- 
pation thereof  for  some  months ;  and  the  sole  question  in  the 
case  is  whether  this  is  a  sufficient  consideration  for  the  defend- 
ant's promise.  I  think  it  is.  I  think  I  may  say,  in  the  language 
of  Lord  Denman  in  Bainhridge  v.  FirTnstone,  the  defendant 
had  some  reason  for  wanting  the  plaintiff  to  accept  whatever 
title  he  had  of  the  premises  that  the  plaintiff  agreed  to  accept, 
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and  for  himself  to  be  allowed  the  use  of  such  premises  for  the        ^^^' 
time  stipulated  with  the  title  in  the  plaintiff,  when  he  could    Brownkll 
only  do  so  by  getting  the  plaintiff's  consent,  which  he  got  by    iuwobth. 
promising  him  what  he  did  by  this  agreement    And  we  need 
not  inquire  what  benefit  he  expected  to  derive.    The  plaintiff 
might  have  refused  his  consent.    And  in  Williama  v.  Clark^ 
it  is  laid  down  that  any  act  which  is  a  detriment  to  the  plain- 
tiff, or  a  benefit  to  the  defendant  is  a  suflScient  consideration. 
It  follows  that  the  demurrer  must  be  overruled. 

Jvdgment  for  'plaintiff. 


THE  QUEEN  v,  DEWITT.  1881. 

[Crown  caae  reserved.]  April 

[FaU  Court,  before  Allen,  C.  J.,  and  Weldon,  Wetmorb,  Dqff  and  Knro,  JJ.] 

Crimiiial  Law — Acts  of  Canada  32  tSs  33  Vic,,  c.  21 — Larceny  of  an 
7in8tamped  promisaoryiwU — Whether  ^'vcUttabls  aectirity**  within 
the  meaning  of  the  Act, 

Helilf  (by  Allek,  C.  J.,  Dufv  and  KiKo,  JJ.,  Weldon  and  Wetmobe,  JJ., 
diBsenting,)  that  an  insuiEciently  or  defectivelv  stamped  promissory  note, 
the  holder  beinj^  ignorant  of  the  insufficiency  of,  or  delect  in,  the  stamping, 
may  be  the  subject  of  larceny,  as  a  valuable  security,  under  the  Act  32  &  33 
Vic,  c.  21,  8.  15. 

This  ease  was  reserved  by  Mr.  Justice  Duff.  The  prisoner 
was  indicted  at  the  Carleton  Circuit  for  stealing  a  promissory 
note.  The  note  was  not  stamped  and  cancelled,  but  it  appear- 
ed on  the  trial  •of  the  indictment  that  before  the  note  was 
stolen,  the  prosecutor  was  not  aware  of  the  defect.  The  Judge 
allowed  the  counsel  for  the  crown  to  affix  stamps  for  double 
duty,  and  the  prosecutor  to  cancel  them.  The  prisoner  was 
convicted,  and  the  point  reserved  was  whether,  under  the  cir- 
cumstances above  detailed,  he  was  rightly  convicted. 

February  10.  Geo.  F,  Gh^egory,  for  the  prisoner,  contended 
that  an  unstamped  promissory  note  could  not  be  the  subject  of 
larceny  as  a  promissory  note.  The  prisoner  might  have  been 
convicted  of  stealing  the  paper  and  stamps,  but  not  of  stealing 
the  note,  the  note  being  a  void  instrument  and  incapable  of 
being  afterwards  made  good  so  as  to  make  the  taking  of  it  lar- 
ceny.   The  taking  must  be  a  felony  at  the  time.    No  subse- 

n  Tftunl.  623. 
ToL  V.-P.  A  a  8 

op. 
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1881'        quent  act  of  the  prosecutor  can  make  it  a  felony.    He  referred 
The  Queen   to  Reg.  v.  Lowrie  ;^  Beg.  v.  Yates  ;^  Roscoe  Crim.  Ev.,  (ed.  of 
DE^nr.     1^75,)  235 ;  Rex  v.  Hart ;'  2  Russ.  Crimes,  223 ;  and  Pemja 
Case.^ 

Fraser,  A.G.,  for  the  Crown,  contended  that  the  note  although 
uastamped,  was  none  the  less  a  promissory  note ;  and  that  it 
was  valid  until  the  holder  was  in  default  by  failing  to  stamp  it 
properly  when  the  fact  of  its  being  defectively  stamped  came 
to  his  knowledge.  It  was  a  valuable  security  at  the  time  it 
was  taken,  and  the  prisoner  was  lightfuUy  convicted.  He  re- 
ferred to  Ros.  Crim.  Ev.,  (ed.  1835),  1G4,  and  2  East's  Pleas  of 
the  Crown,  955,  956,  and  cases  there  cited. 

Gregory,  in  reply. 

Cur,  adv.  vxdt 

The  following  opinions  were  now  delivered  : 

King,  J.  The  prisoner  was  tried  at  the  last  Carleton  Circuit 
on  an  indictment  charging  him  with  stealing  from  one  Gardiner, 
the  prosecutor,  a  promissory  note  made  by  the  prisoner  in  favor 
of  the  prosecutor. 

At  the  time  of  the  alleged  larceny  the  note  was  insufficiently 
or  defectively  stamped,  but  this  was  not  known  to  the  prosecu- 
tor until  upon  the  trial,  when  the  note  was  produced  by  the 
prisoner's  counsel  on  the  cross-examination  of  the  prosecutor. 
The  counsel  for  the  crown  then  applied  for  and  obtained  leave 
for  the  prosecutor  to  affix  double  stamps,  whigh  was  done,  and 
the  note  was  received  in  evidence.  The  prisoner  was  found 
guilty  and  the  learned  judge  has  reserved  for  our  consideration 
the  question  whether,  on  these  facts,  the  conviction  can  be  sus- 
tained. It  is  contended  on  the  part  of  the  prisoner  that  an  un- 
stamped promi&sory  note  is  not  the  subject  of  larceny  as  a 
valuable  security  under  the  Act  32  &  33  Vic,  c.  21,  sec.  15,  and 
that  the  only  indictment  maintainable  would  be  an  indictment 
charging  the  stealing  of  the  instrument  as  a  piece  of  paper,  or 
charging  the  stealing  of  the  stamps  affixed  to  the  note. 

I  am  of  the  opinion  that  the  conviction  should  be  affiimed. 

A  chose  in  action  being  an  incoi'poreal  right,  is  of  course,  not 
the  subject  of  larceny,  and  at  common  law  no  instrument  that 

1 2  L.  R.  1  C.  C.  R..  so  C.  &  p.  10& 
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is  simply  evidence  of  a  chose  in  action, — as,  for  example,  a  bill        ^^1» 

of  exchange,  promissory  note,  or  agreement, — is  the  subject  of   Thk  Quksn 

larceny.     Nor  is  such  an  instrument  a  subject  of  larceny  as  a      Dswrrr. 

mere  piece  of  paper,  there  being  at  common  law  two  exceptions, 

viz.:  muniments  of  title  to  land,  (Rex  v.  Westbeer,^)  and  bills 

of  exchange,  promissory  notes,  agreements  in  writing,  and  other 

instruments  which  are  evidences  of  a  right  resting  in  contract  : 

Byles  on  Bills,  178,  in  notes.     The  effect  of  this  was  that  whilst 

an  indictment  for  larceny  might  be  sustained  in  respect  of  a 

piece  of  paper  whether  blank  or  otherwise,  if  of  any,  even  the 

le&st  appreciable  value,  to  the  owner,  although  of  no  value  to 

any  one  else,  yet  if  the  same  paper  had  written  upon  it  words 

which  made  of  it  a  promissory  note,  it  was  at  common  law  not 

the  subject  of  larceny  either  as  a  promissory  note  or  as  a  mere 

piece  of  paper. 

This  unsatisfactory  state  of  the  law  was  first  altered  in  Eng- 
land by  the  Act  2  Geo.  2,  c  25,  and  the  state  of  the  law  on  this 
point  Is  now  declared  there  by  the  larceny  Act  24  &  25  Vic,  c 
96,  sec.  27,  and  in  this  country,  by  the  32  &  33  Vic,  c.  21 ;  by 
section  15  of  which  latter  Act  it  is  enacted  that  whosoever 
steals  any  valuable  security  *  *  *  is  guilty  of  felony  of 
the  same  nature  and  in  the  same  degree,  and  punishable  in  the 
same  manner  as  if  he  had  stolen  any  chattel  of  like  value  *  *  * 
with  the  money  due  on  the  security  so  stolen  or  secured  there- 
by and  remaining  unsatisfied.  And  by  section  1  the  term  val- 
uable security  is,  for  the  purposes  of  the  Act,  to  be  interpreted 
as  including,  amongst  other  things,  bills,  notes,  or  other  securi- 
ties for  money;  and  it  is  declared  that  every  such  security 
shall,  where  value  is  material,  be  deemed  to  be  of  value  equal 
to  that  of  the  unsatisfied  money  for  the  security  of  which  it  is 
applicable. 

To  bring  a  case  within  the  statute  it  is  necessary  then  that 
the  instrument  should  be  a  valuable  security,  and  (if  a  security 
for  money)  that  there  should  be  money  due  on  the  security,  or 
secured  thereby  and  remaining  unsatisfied. 

In  the  first  place,  the  instrument  must  be  a  valuable  security 
within  the  meaning  of  the  Act.  A  bill  or  note  is  such  a  security, 
but  if  the  bill,  note,  or  other  security  is  imperfect  or  incomplete 

^^  \  i2Str.  im 
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1881.        it  is  not  within  the  Act.    This  was  the  case  in  Beg.  v.  Hart,^ 

The  Qubsh    cited  by  Mr.  Gregory.     The  instrument  there  was  alleged  to 

DBwriT.     ^  *  ^^'^  ^f  exchange,  but  at  the  time  of  the  alleged  larceny,  it 

contained  neither  the  name  of  a  drawer  nor  any  amount,  and 

so,  being  incomplete  as  a  bill  of  exchange,  it  was  held  not  to 

be  the  subject  of  larceny  as  a  bill  of  exchange. 

And,  in  the  next  place  the  instrument  must  be  of  value  to 
the  holder,  as  an  existing  security  for  money  remaining  due  on 
it,  and  accordingly,  if  a  bill  or  note  is  taken  (under  circum- 
stances otherwise  amounting  to  larceny)  from  the  acceptor  of 
the  bill,  or  from  the  maker  of  the  note,  it  is  not  within  the 
Act,  for  the  reason  that  there  can  be  nothing  due  to  the  accept- 
or or  maker  upon  his  own  acceptance  or  promise.  The  bill  or 
note  is  simply  an  evidence  of  his  own  liability,  and,  as  to  him, 
is  no  security  at  all.  And  this  was  the  case  of  Scott  v.  Tfie 
Qtieen  decided  in  the  Supreme  Court  of  Canada  in  1878.  So 
if  the  bill  or  note  were  paid,  or  if  it  were  by  statute  or  other- 
wise rendered  invalid,  either  generally  or  as  to  the  prosecutor, 
it  would  not  be  within  the  Act,  as  there  would  be  no  money 
due  to  the  prosecutor  upon  the  security  of  it.  The  cases  of 
Reg.  V.  Yatea,^  and  Reg.  v.  Pen^,^  cited  by  Mr.  Gregory,  where 
unstamped  cheques  were  held  not  to  be  the  subject  of  larceny, 
are  instances  of  this. 

The  question  whether  a  particular  instrument  is  or  is  not 
within  the  Act  is  to  be  determined  by  the  state  of  facts  exist- 
ing at  the  time  of  the  alleged  larceny,  for  the  guilt  or  innocence 
of  the  prisoner  is  not  to  be  dependent  upon  what  may  or  may 
B0t  be  done  subsequently  in  respect  of  the  instrument. 

Now  what  is  the  instrument  here  ?  It  is  the  absolute  prom- 
ise in  writing  (not  under  seal)  of  the  prisoner  to  pay  to  the 
prosecutor  or  order  a  sum  certain  at  a  time  certain.  It  is  there- 
fore a  promissory  note  according  to  all  the  accepted  definitions 
of  a  promissory  note ;  and  it  is  because  of  its  being  a  complete 
promissory  note  that  it  is  subject  to  the  requirements  of  the 
Stamp  Act,  and  that  it  is  to  be  declared  on  as  a  promissory 
note  in  any  action  brought  on  it  by  the  innocent  holder. 

In  a  case,  to  which  I  shall  presently  refer  more  at  length, 
where  tke  question  was  whether  an  agreement  unstamped  at 

16C.  AP.  10&  «1  Moo.  G  a  vet  •! C.  ft  K.  TSK. 
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the  time  of  the  alleged  larceny,  but  capable  of  being  made  ^^^« 

available  by  subsequent  stamping  and  payment  of  penalties,  Thb  Queen 

was  an  agreement,  or  was  to  be  treated  in  an  indictment  for  DKwrrr 

larceny,  as  contended  here,  simply  as  a  piece  of  paper,  Piatt, 

B.,  said :  — 

**  If  an  action  were  brought  on  this  instrument  the  declaration  and 
aM  the  pleadings  would  describe  it  as  an  agreemont.  It  would  surely 
bu  strange  to  hold  it  was  no  agreement  until  it  was  stamped,  when 
the  necessity  for  a  stamp  arises  from  its  being  an  agreement/' 

And  in  Bradley  v.  Bardsley,^  Parke,  B.,  in  reply  to  a  state- 
ment of  counsel  that  an  unstamped  agreemant  was  not  a  com- 
plete instrument  said : — 

'*  The  word  complete  cannot  be  taken  to  include  the  stamping." 
But  it  is  said  that  the  Stamp  Act  has  made  this  note  invalid 
even  in  the  hands  of  an  innocent  holder.  I  do  not  think  so. 
From  an  early  time,  general  words  in  Stamp  Acts  declaring  in- 
struments to  be  invalid  have  been  accustomed  to  receive  a 
restrained  application.  Thus  in  Crosaley  v.  Arkvnnght,^  Buller, 
J.,  said : — 

'*  The  Stamp  Acts  are  mere  revenue  laws.  There  are  clauses  in 
some  of  the  old  ones  to  enable  the  party  who  has  made  a  contract  on 
unstamped  paper  to  get  it  6tam|>ed  after  it  ia  made  on  paying  a  certain 
penalty.  Now  all  these  Acts  being  made  in  pari  passu  must  be  taken 
together,  and  though  they  Siiy  that  such  a  paper  shall  be  void  yet  they 
make  provision  to  make  it  good,  and  therefore  if  it  be  stam^^ed  at  the 
time  it  is  produced  it  is  sujSicient." 

Now  our  Stamp  Act  not  only  makes  provision  by  the  13th 
section  for  double  stamping  by  an  innocent  holder,  but  it  also, 
in  the  12th  section,  expressly  excepts  the  innocent  holder  from 
the  penalties  imposed  and  expressly  excepts  him  from  the  oper- 
ation of  the  clause  rendering  the  instrument  invalid.  And  not 
only  so,  but  in  the  clause  in  which  the  unstamped  instrument 
is  declared  invalid,  the  non-payment  of  double  duty  in  cases 
where  double  dnty  is  payable,  is  made  the  necessary  condition 
to  the  invalidation  in  such  cases.  It  seems  to  me  therefore  to 
be  clear  that  it  is  only  when  the  innocent  holder  ceases  to  be 
an  innocent  holder  by  committing  a  breach  of  the  revenue  laws 
in  neglecting  to  pay  the  double  duty,  after  acquring  a  know- 
ledge of  the  defect  in  the  stamping,  that  the  instrument  becomes 
aa  to  him,  invalid.     Previous  to  such  default  it  is,  as  to  him, 

I !!■- — 1  !■-■ -■-    "x  "  ---—.-.  
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^^1-  a  valid  instrument,  but  subject  to  be  defeated  by  his  non-eom- 
The  Qu£bn  pliance  with  the  requirements  of  the  Act. 
DBwrrr.  Now,  what  are  the  rights  of  the  holder  of  an  unstamped  note 
who  has  no  knowledge  of  the  defect  ?  In  the  first  place,  he 
has  a  good  and  complete  cause  of  action  in  respect  of  the  note, 
and  may  sue  upon  it  at  once  if  not  paid  according  to  its  tenor. 
The  existence  of  the  right  of  action  is  contemplated  by  the  Act 
for  it  contemplates  an  action,  and  makes  provision  for  the 
stamping  by  payment  of  double  duty,  even  on  the  trial. 

In  the  next  place  the  action  so  brought  cannot  be  defeated 
by  a  plea  that  the  note  is  unstamped.  It  would  be  otherwise 
if  the  Act  did  not  provide  for  the  subsequent  stamping.  The 
distinction  is  between  instruments  which  have  been  rendered 
invalid  by  the  default  of  the  holder,  and  instruments  in  which 
there  has  been  no  breach  of  the  Act  by  the  holder,  but  in  re- 
spect of  which  he  has  still  the  power  of  stamping.  In  the 
former  case  the  want  of  stamps  may  be  pleaded  in  answer  to 
the  action ;  in  the  latter  case  it  cannot  be  so  pleaded.  Thus, 
in  Bradley  v.  BardsleyMo  an  action  on  a  promissory  note  by 
the  payee  against  the  maker,  it  was  pleaded  that  the  note  was 
altered  after  the  making,  without  being  restamped  as  required 
by  the  Stamp  Act.  On  demurrer  it  was  held  that  the  plea  was 
no  answer  to  the  declaration  inasmuch  as  the  stamp  laws  au- 
thorized the  stamping  of  certain  kinds  of  notes  before  the  trial, 
and  the  plea  did  not  show  that  this  was  not  one  of  these  cases. 

Parke,  B.,  said : — 

^*  If  the  stamp  laws  can  be  pleaded  in  bar  of  an  action  it  can  only 
l>e  in  cases  where  the  instrument  cannot  be  made  good  by  being 
stamped  before  the  trial.  ♦  *  *  The  only  allegation  is  that  the  in- 
strument was  not  restamped,  but  it  might,  for  aught  that  appears  in 
the  plea,  be  stamped  before  the  trial ;  and  that  being  the  case,  the 
plea  affords  no  answer  to  the  declaration," 

Alderson,  B.,  said : — 

"  If  the  law  were  that  no  promissory  note  could  bo  enforced  unless 
it  were  stamped  at  the  time  of  making  it,  the  plea  would  afford  a 
good  answer  to  the  declaration.  But  inasmuch  as  the  note  in  this 
case  may,  for  aught  that  appears,  be  made  good  by  being  stamped  sub- 
sequently to  the  alteration,  it  is  no  answer  to  say  that  after  the  note 
was  made  it  was  altered  without  being  restamped." 

And  Rolf e,  B.,  said : — 

~~"  114  iL  a  w.  87a. 
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**  The  plea  ought  to  have  shut  out  every  defence  of  that  nature  and         1881. 
have  shewn  that  under  no  circumstances  could  the  note  in  this  case    Thb  Queen 
have  been  made  available."  v. 

DKwnr. 

It  follows  from  this,  that  inasmuch  as  our  Stamp  Act  allows 

an  innocent  holder  to  avail  himself  of  an  unstamped  promissory 
note  by  paying  double  duty  when  first  he  acquires  knowledge 
of  the  defect,  the  prisoner  here,  if,  at  the  time  of  the  alleged 
larceny,  he  had  been  sued  by  the  prosecutor  upon  this  note, 
could  not  have  set  up  in  answer  to  the  action,  what  he  here 
seeks  to  set  up,  viz.:  that  by  reason  of  the  note  not  being 
properly  stamped,  although  the  prosecutor  had  no  knowledge 
of  the  defect,  the  note  was  not  then  a  valid  security  upon  which 
money  was  due  from  him  to  the  prosecutor. 

It  seems  to  me  then  that  all  the  requirements  of  the  Larceny 
Act  32  &  33  Vic,  c.  21,  sec.  15,  are  fully  met.  Can  it  be  said 
that  the  instrument  is  not  a  promissory  note  when  it  gives  a 
right  of  action,  and  may  be  sued  on  and  declared  on  as  a  prom- 
issory note?  And  can  it  be  said  that  at  the  time  of  the  alleged 
larceny  there  was  no  money  due  on  it  and  remaining  unpaid, 
because  of  its  being  unstamped  in  the  hands  of  an  innocent 
holder,  when  such  facts  would  constitute  no  defence  to  the 
maker  in  an  action  by  the  innocent  holder  ?  While  the  note 
still  exists  as  a  good  cause  of  action  to  the  innocent  holder,  and 
while  as  yet  it  is  unimpeachcd  in  his  hands  by  any  breach  by 
him  of  this  revenue  law  it  is  a  note  on  which  money  is  due  to 
such  holder,  and  if  so,  it  is  within  the  Larceny  Act ;  and  it 
seems  to  me  that  a  note  can  hardly  be  called  invalid  which  is 
valid  enough  to  confer  a  right  of  action,  to  which  the  fact  of 
its  not  being  stamped  in  the  hands  of  an  innocent  holder,  fur- 
nishes no  defence.  Nor  does  the  fact  that  the  holder  may,  by 
his  subsequent  breach  of  the  law,  lose  his  rights  and  affect  the 
previously  existing  state  of  facts  on  which  alone  this  matter  is 
to  be  determined.  The  case  of  Reg.  v.  Watts,  decided  in  1854, 
and  reported  in  23  L.  J.,  M.  C.  56  and  in  6  Cox,  304,  is  an  author- 
ity for  this  view.  This  is  the  case  to  which  I  before  alluded. 
The  prisoner  was  convicted  on  an  indictment  charging  him  with 
stealing  a  piece  of  paper ;  the  paper  purported  to  be  an  un- 
stamped building  agreement  made  between  the  prisoner  and 
the  prosecutor,  which  by  the  English  Stamp  Act  was'required 
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^^^'  to  be  stamped,  but  which,  according  to  the  Stamp  Act,  might 
The  Queen  be  stamped  at  any  time  before  trial  on  payment  of  certain 
DBwnr.  penalties  and  duties,  and  so  made  effectual.  It  was  contended 
there,  on  behalf  of  the  Crown,  as  it  is  here  contended  on  behalf 
of  the  prisoner,  that  as  at  the  time  of  the  alleged  larceny  the 
agreement  was  not  available  as  an  agreement,  by  reason  of  its 
being  unstamped,  it  was  therefore  not  a  valid  and  subsisting 
agreement,  and  that  consequently  the  paper  on  which  it  was 
written  was  as  a  mei^e  'piece  of  paper,  the  subject  of  larceny ; 
and  with  this  view  Baron  Parke  agreed,  and  was  of  opinion 
that  the  prisoner  might  well  be  convicted  of  stealing  the  in- 
strument as  a  piece  of  paper,  because  that  although  capable  of 
being  made  evidence  of  an  agreement  by  subsequent  stamping, 
it  was  not  at  the  moment  of  the  taking,  any  evidence  of  an 
agreement.  But  all  the  other  judges,  viz.:  Lord  Campbell  and 
Alderson,  Martin  and  Piatt,  BB.,  and  Coleridge,  Maule,  Wight- 
man,Cresswell, Williams  and  Crompton,  JJ.,held  that  the  prison- 
er could  not  on  these  facts  be  convicted  of  stealing  a  piece  of 
paper  because  that  being  capable  of  being  made  available  on 
payment  of  penalty  and  duty,  the  document  was  evidence  of  a 
chose  in  action,  and  was  not  invalid.     Lord  Campbell  said : — 

'<  If  the  agrecmeut  had  been  stamped  an  indictment  for  stealing  the 
piece  of  paper  could  not  have  been  sup]X)rted,  for  the  agreement  would 
then  have  been  a  chose  in  action,  or  more  strictly  the  evidence  of  a 
chose  m  action.  It  was  urged  that  it  was  no  agreement  because  it 
was  not  stamped,  but  I  am  of  opinion  that  it  was  an  agreement.  It 
was  capable  of  being  made  available  as  evidence  of  the  rights  of  the 
parties.  The  distinction  is  clear  between  instruments  which  are  ipso 
jfacto  void,  and  those  which  can  be  rendered  available  by  imposing  a 
stamp." 

[This  last  passage  is  thus  reported  in  Cox : — 

"The  distinction  is  between  instruments  which  may  and  those  which 
cannot  be  stamped  after  execution.  In  the  former  case  the  stamp 
laws  affect  the  admissibility  of  the  instrument  only  ;  in  the  latter  its 
validity."] 

"  It  is  clear  that  if  an  action  were  brought  on  an  agreement,  a  plea 
that  it  was  not  stamped  would  be  bad.  If  it  were  stamped  at  the 
time  of  the  trial  it  may  be  given  in  evidence.  In  this  case  it  seems 
to  me  that  there  was  a  potentiality  of  making  the  document  evidence 
of  a  chose  in  action.  It  comes  therefore  within  the  rule  as  to  choses 
iu  action,  and  the  conviction  is  bad." 

[The  closing  passage  is  thus  reported  in  Cox : — 

'<  I  agree  that  we  must  look  at  the  state  of  the  instrument  at  the 
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time  of  the  larceny  committed,  but  it  then  had  a  potentiality  of  being         ^861. 
made  available."]  TheQuxut 

And  Alderson,  B.,  said : —  Dewitt. 

"  You  may  bring  an  action  on  an  unstamped  agreement,  and  stamp 
it  on  the  trial,  and  it  cannot  be  alleged  that  the  action  is  brought  be> 
fore  the  agreement  is  made  or  the  cause  of  action  has  arisen.  The 
document  exists  as  an  agreement,  though  unstamped." 

Coleridge,  J.,  said : — 

'^  It  is  true  it  was  not  at  the  time  available  in  evidence,  but  it  was 
capable  of  being  completed  by  adding  a  stamp ;  but  it  could  not  have 
acquired  a  new  character  by  reason  of  the  stamp. 

And  Piatt,  B.,  as  reported  in  Cox,  used  the  language  before 
quoted. 

Upon  the  authority  of  this  case  therefore  I  think  that  the 
instrument  in  question  here,  although  unstamped,  was  a  prom- 
issory note;  and  that  if  the  prisoner  had  been  charged,  as 
suggested,  upon  an  indictment  for  stealing  the  instrument  as  a 
mere  piece  of  paper,  the  conviction  could  not  have  been  sus- 
tained. 

The  cases  of  Reg,  v.  Yatea,^  and  Reg,  v.  Perry, ^  were  cited  by 
Mr.  Gregoiy  as  shewing  that  unstamped  chocks  wei'e  held  not 
to  be  a  subject  of  larceny  under  the  Act.  But  these  cases  are 
distinguishable  and  really  confirm  the  view  here  taken,  because 
as  stated  by  Alderson,  B.,  in  the  course  of  the  argument,  in 
Reg.  V.  Watts,  an  unstamped  cheque  could*  not  afterwards  be 
made  available  as  a  cheque.  It  could  not  be  subsequently 
stamped,  but  was  wholly  unavailable  and  void. 

In  the  view  here  taken,  it  is  wholly  immaterial  whether  or 
not  the  note  is  stamped  subsequent  to  the  larceny.  The  lar- 
ceny is  complete  with  the  taking  of  a  promisfc»ory  note  upon 
the  security  of  which  at  the  time  of  the  taking  there  was  money 
due  to  the  holder,  and  the  subsequent  double  stamping  does 
not  make  the  taking  larceny,  nor  does  a  subsequent  omission 
to  stamp  deprive  the  taking  of  its  felonious  character. 

I  may  add  that  it  was  not  necessary  for  the  purposes  of  this 
trial  to  stamp  the  note  on  the  trial.  It  was  not  necessary  in 
order  to  constitute  the  offence,  for  if  it  was  not  larceny  before 
the  double  stamping  it  could  not  be  made  so  by  the  voluntary 
act  of  the  prosecutor.    Nor  was  it  necessary  for  purposes  of 
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Wh       eyidence,  an  the  statute  now  makes  unstamped  instruments 
Tsv  QnsKK   evidence  in  criminal  cases.    For  these  reasons  I  think  the  con- 
Dmwvft.     viction  should  be  affirmed. 

With  regard  to  Hawkawood's  Case  and  Morton's  Caae,  refer- 
red to  in  argument,  I  may  add  that  the  doctrine  of  these  cases 
was  never  extended  beyond  cases  of  forgery.  They  were  made 
to  rest  on  the  character  of  the  offence,  which  consists  in  simu- 
lating a  document,  and  which  pi^esupposes  its  falsity.  Another 
reason  might  be  given,  viz. :  that  the  Stamp  Acts  are  made  for 
true  and  not  for  false  instruments.  But  apart  from  cases  of 
foi^ery  and  cases  where  the  document  was  merely  collateral  to 
the  prosecution,  it  was  settled  law  prior  to  the  Act  authorizing 
the  admission  of  the  evidence  of  unstamped  documents  in  crim- 
inal cases  that  in  this  respect  the  Stamp  Acts  were  as  applicable 
to  criminal  as  to  civil  proceedings.  This  was  declared  to  be 
the  law  in  Meg,  v.  Gompertz.^ 

Mr.  Justice  Duif  authorizes  me  to  state  that  he  concurs  in 
this  judgment. 

Wetmorb,  J.  The  piisoner  was  indicted  for  stealing  a  prom- 
issoiy  note,  and  convicted  thereof.  I  agree  with  my  brother 
Weldon,  that  the  conviction  should  not  be  sustained,  by  reason 
of  the  defect  in  the  stamping  the  instrument  alleged  to  have 
been  stolen.  Section  12  of  42  Vic,  cap.  17,  after  declaring  the 
penalty  for  not  affixing  proper  stamps,  duly  initialed,  at  the 
proper  time,  proceeds : — 

"  And  save  only  in  the  case  of  payment  of  double  duty  as  in  the 
next  secticn  provided,  such  instrument  shall  be  invalid  aiid  of  no 
effect  in  law  or  in  equity,  and  the  acoeptanoe  or  payment  or  protest 
thereof  shall  be  of  no  effect." 

The  defectively  stamped  note  was  not  to  my  mind  such  an 
instrument  as  was  capable  of  being  the  subject  of  larceny  as  a 
promissory  note.  It  was  legally  valueless  as  a  promissory  note 
under  the  Stamp  Act.  Section  13  enables  an  innocent  bolder 
of  an  unstamped  note  to  make  it  valid  by  the  doing  of  certain 
specified  requirements.  This,  I  apprehend,  only  applies  to  civil 
rights,  and  cannot  affect  any  criminal  proceeding,  otherwise 
the  conviction  for  larceny  might  depend  upon  whether  the  note 
was  held  by  a  party  innocent,  or  not  so,  of  the  want  of  or  de- 
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feet  in  its  stamping.    The  instrument  being  by  law  utterly        ^^^- 
valueless,  I  am  at  a  loss  to  see  how  it  could  be  the  subject  of   Ths  Quest 
larceny.    By  cap.  21  of  32  &  33  Vic,  sec.  2,—  Dbwitt. 

"  Every  larceny,  whatever  be  the  value  of  the  property  stolen,  shall 
be  deemed  to  be  of  the  same  nature  and  shall  be  subject  to  the  same 
iBcideate  in  all  respecte  as  grand  larceny  was,  beforo  the  dktinotion 
between  grand  and  petit  larceny  was  abolished." 

The  words  **whatevei'  be  the  value**  would  seem  to  imply  the 
necessity  of  some  value.  The  value,  after  this  statute,  may  not 
be  material — ^that  is  the  extent  of  value — still  where  the  law 
expressly  declares  the  article  to  be  of  no  value,  how  can  an 
indicUnent  for  larceny  be  sustained  ?  If  no  larceny  was  com- 
mitted by  the  prisoner  at  the  time  of  the  taking,  by  the  ap- 
propriation of  the  article,  the  felony  cannot  be  perfected  by 
something,  such  as  affixing  stcunp,  done  by  some  one  else  after 
the  taking  is  complete,  any  more  than  if  a  person  appropriate 
an  uiimal  fercB  TuUm^,  not  the  subject  of  larceny,  could  be 
liable  for  larceny  by  the  subsequent  taming  of  the  animal. 

The  prisoner  is  indicted  and  convicted  for  stealing  a  promis- 
sory note.  Was  what  the  prisoner  appropriated  a  promissory 
note  ?  A  promissory  note  is  a  written  promise  for  the  payment 
of  moneys  requiring  certain  requisites.  Did  this  note — defec- 
tively stamped — contain  a  promise  ?  Must  not  the  document 
contain  a  promise — a  bmdmg  promise — ^axid  what  possible 
binding  promise  is  theire  where  the  law  says  tiie  document  is 
invalid,  and  of  no  effect  in  law  or  in  equity :  in  other  words, 
utterly  valueless  in  its  then  state. 

By  the  first  section  of  cap.  21  of  32  &  83  Vic,  an  Aet  respeet- 
ing  larceny  and  similar  offences,  a  valuable  security  is  defined 
a»  including  any  debenture,  deed,  bond,  bill,  note,  warrant,  or 
other  security  whatsoever  for  money,  or  for  payment  of  money^ 
By  section  15,  as  to  kxceny  of  written  instruments,  it  is  enact- 
ed that  whoever  steals^  or  for  any  fraudulent  purpose  destroys, 
cancels,  obliterates  or  canqek,  the  whole  or  any  part  of  any 
vahiable  security,  is  guilty  of  a  felony.  Section  1  speaks  of, 
and  only  extends  to,  a  document  tiuU  is  security  for  money,  or 
payment  of  money.  Now  what  security  for  money  or  for  pay- 
ment of  money  is  a  written  paper  unstamped  or  improperly 
[,  whieb  the  law  declares  to  be  invalid,  and  of  <io  effeet 
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18SL  in  law  or  in  equity,  and  the  payment  of  which  is  prohibited 
TukQuben  under  a  penal tj'  ?  The  term  "  writing"  has  its  legal  definition 
DKwnr.  ^y  section  1.  It  includes  any  mode  in  which,  and  any  material 
on  which,  words  or  figures  at  length  or  abridged,  are  written, 
printed,  or  otherwise  expressed,  or  any  map  or  plan  is  inscribed. 
To  indict  and  convict  a  prisoner  for  stealing  a  writing  is  one 
thing;  for  stealing  a  promissory  note,  quite  another.  The  pris- 
oner might  well  have  been  convicted  for  stealing  the  paper, 
and  the  defective  stamp,  or  either  of  them,  or  of  stealing  a 
writing, — but  the  indictment  specifies  what  the  party  is  charged 
with  stealing.  The  indictment  charges  stealing  a  promissory 
note,  and  the  prisoner  is  convicted  as  charged,  when  the 
document  he  appropriated  was  of  no  value.  It  contained  no 
promise.  Its  payment  is  prohibited  under  a  penalty ;  and,  be- 
sides the  payment  would  have  been  of  no  efiect  by  the  Stamp 
Act.  And  I  think  in  law  it  had  no  existence  as  a  promissory 
note  or  valuable  security  in  the  state  it  was  when  appropriated 
by  the  prisoner. 

Weldon,  J.  The  defendant  was  convicted  and  found  guilty 
at  the  Carleton  Assizes,  holden  in  November  last,  before  Mr. 
Justice  Duff.  A  question  of  law  was  reserved, — whether  he 
was  rightly  convicted  of  the  offence  charged. 

The  defendant  was  indicted  under  32  &  33  Vic,  cap  21,  sec. 
15,  for  stealing  a  promissory  note,  dated  30th  March,  1880, 
payable  to  Bradford  Gardiner,  eight  months  after  date,  for  $45. 
The  note,  when  produced,  had  the  proper  stamps.  The  prison- 
er had  made  his  mark  to  the  note,  but  there  was  no  oblitera- 
tion of  the  stamp.  A  person  of  the  name  of  Quin  said  he  had 
written  the  note,  and  saw  the  defendant's  mark  made  thereto. 
There  were  no  stamps  on  the  note  when  it  was  made ;  he  put 
the  stamp  thereon  afterwards.  It  being  objected  by  the  pris- 
oner's counsel  that  the  note  was  void  for  want  of  being  stamped 
at  the  proper  time,  the  prosecuting  oflScer  was  allowed  to  add 
double  stamps  at  the  trial  to  make  the  note  valid,  under  the 
13th  section  of  chap.  17,  42  Vic,  upon  which  the  prisoner  was 
found  guilty.    The  section  reads : — 

"  Any  holder  of  such  instrument,  including  banks  and  brokers,  may 
pay  double  duty  by  affixing  to  such  instrument  a  stamp  or  stamps  to 
the  amount  thereof,  or  to  the  amount  of  double  the  sum  by  which  the 
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stamps  affixed  fall  ^ort  of  the  proper  duty,  and  by  writing  his  initials         1881. 
on  such  stamp  or  stamps,  and  the  date  on  which  they  were  affixed ;    The  Qukkn" 
and  where  in  any  suit  or  proceeding  in  Law  or  Equity,  the  validity  p, 

of  any  such  instrument  is  questioned,  by  reason  of  the  proper  duty  DBwnr. 
thereon  not  having  been  paid  at  all,  or  not  |)aid  by  the  proper  party, 
or  at  the  proper  time,  or  of  any  formality  as  to  the  date  or  erasure  of 
the  stamps  aihxed,  having  been  omitted,  or  a  wrong  date  placed  there- 
on, and  it  appears  that  the  holder  thereof,  when  he  became  such  holder, 
had  no  knowledge  of  such  defects,  such  instrument  shall  be  held  to  be 
legal  and  valid,  if  it  shall  appear  that  the  holder  thereof  paid  double 
duty  as  in  this  section  mentioned,  so  soon  as  he  acquired  such  know- 
ledge ;  even  although  such  knowledge  shall  have  been  acquired  only 
during  such  suit  or  proceeding." 

This  section,  it  appears  to  me,  was  never  intended  to  apply 
to  a  criminal  proceeding  where  a  party  is  charged  with  stealing 
a  promissory  note  in  form,  but  not  properly  stamped;  and  there- 
fore the  double  stamping  by  the  Crown,  or  prosecuting  officer 
at  the  trial,  was  not  authorized  by  or  made  valid  by  this  section. 
Neither  the  Crown  nor  the  prosecuting  officer  could,  under  this 
section,  be  considered  the  holder  thereof,  nor  could  any  act  by 
them  make  the  note  valid  at  the  time  of  the  stealing  thereof, 
it  being  of  no  more  value  when  stolen  than  the  paper  on  which 
it  was  written.  It  could  not  be  recovered  on  at  law  in  the 
state  it  was  then  in,  nor  unless  it  was  double  stamped. 

How  can  it  be  contended  that  the  double  stamping  at  the 
trial,  long  subsequent  to  the  taking,  which  constitutes  the  alleged 
larceny,  and  wholly  unconnected  therewith,  can  make  it  lar- 
ceny to  take  that  which  was  not  of  any  value,  nor  a  valuable 
security,  within  the  meaning  of  the  Statute.  It  is  clear  that 
under  the  Stamp  Act  the  note  was  of  no  value  either  at  law  or 
in  equity.  This  paper,  though  in  form  of  a  promissory  note, 
did  not  in  any  way  change  or  alter  the  relative  position  of  the 
parties  in  respect  thereto,  or  their  relative  rights  or  obligations. 

The  case  of  James  Scott  v.  The  Queen,^  is  conclusive  to  my 
mind  to  shew  this  conviction  cannot  be  sustained.  All  the 
cases  bearing  on  the  question  are  referred  to  in  that  judgment. 
The  double  stamping  at  the  trial,  doubtless  had  its  effect  upon 
the  mind  of  the  jury,  and  being  improperly  allowed,  I  am  of 
opinion  this  conviction  should  be  quashed  on  this  ground,  if 
there  were  no  other.  The  adding  double  stamps  in  civil  actions 
to  make  a  note  valid,  is  only  allowed  under  statutory  authority. 
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^^^-  No  authority  can  be  found  in  any  criminal  code  to  authorize 
Thk  Quebk  the  Crown,  through  the  prosecuting  officer,  as  an  innocent  hold- 
Dbwitt.     ^^'  ^  place  double  stamps  on  a  promissory  note. 

I  am  therefore  of  opinion  this  conviction  ought  not  to  stand. 

Allen,  C.  J.  I  think  the  conviction  in  this  case  should  be 
sustained. 

The  Statute  under  which  the  prisoner  was  convicted  is  the 
32  &  33  Vict,  c.  21,  and  the  sections  bearing  on  the  question, 
are  the  first  and  fifteenth. 

The  fifteenth  section  declares  that  whosoever  steals  any  valvr- 
Me  security,  other  than  a  document  of  title  to  lands,  is  guilty 
of  felony,  and  punishable  in  the  same  manner  as  if  he  had 
stolen  any  chattel  of  like  value  with  the  money  due  on  the 
security  so  stolen,  or  secured  thereby,  and  remaining  unsatisfied. 

The  first  section  declares  that  the  term  '/valuable  security" 
shall  include  (inter  alia)  *'  any  debenture,  deed,  bond,  bill,  note, 
order,  or  other  secwt^y  ivhataoever,  for  money  or  for  paymerU 
of  rrumey" 

Then,  was  the  instrument  in  question  here,  at  the  time  it  was 
taken  by  the  prisoner,  a  note,  or  security  for  the  payment  of 
money  ?  I  entirely  agree  with  my  brothers  Weldon  and  Wet- 
more  that  unless  it  was  so,  the  conviction  is  bad ;  and  that  no 
act  of  the  prosecutor,  subsequent  to  the  taking  can  affect  the 
prisoner  s  liability. 

I  think  the  caaes  of  Bradley  v.  Bardaley^  and  Reg.  v.  Watta,^ 
which  have  been  fully  considered  by  Mr.  Justice  King  are  de- 
cisive on  the  point  whether  it  was  a  promissory  note.  They 
decide  that  a  document  of  this  kind,  though  unstamped,  is 
nevertheless  a  promissory  note,  and  capable  of  being  made 
available  as  evidence  of  the  rights  of  the  parties;  though  whilst 
unstamped,  it  cannot  be  given  in  evidenca  It  becomes  a  note 
the  moment  it  is  signed  a^d  delivered  to  the  payee,  as  security 
for  the  payment  of  a  sum  of  money  due  to  him  by  the  maker. 
It  was  unnecessary,  by  the  19th  section  of  the  Stamp  Act  (42 
Vic,  c.  17),  to  affix  double  stamps  upon  the  note  before  putting 
it  in  evidence. 

The  case  of  Scott  v.  Beg.^  is  clearly  distinguishable  from  this 
case.    There,  the  document  at  the  time  the  prisoner  stdle  it, 
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w&s  neither  a  promissory  note,  nor  a  security  for  the  payment        1881. 
of  money,  nor  a  contract  of  any  kind,  nor  was  it  intended  so   Thk  Qubkn 
to  be,  nor  ever  to  have  a  stamp  affixed  to  it :  it  was,  in  fact,  of      dkwitt. 
no  value  whatever,  except  as  a  mere  piece  of  paper.    It  was 
for  these  reasons  that  it  was  held  that  the  prisoner  could  not 
be  convicted  on  an  indictment  charging  him  with  stealing  a 
''  note  *'  for  the  payment  of  a  certain  sum  of  money.    That  is 
all  that  is  needed  in  that  case. 

Duff,  J.,  concurring  with  the  Chief  Justice  and  Mr.  Justice 
King, 

Conviction  affi^rmed. 


McMillan  v.  walker,  et  al.  ^^^^ 

[2nd  DiWsion,  before  Wkldon,  Fisher,  ^  and  Wetmork,  JJ.]  ApriL 

Negligence  of  Contractor — Liability  of  employer — Bye-Law  reirospee- 
live  operation  of — Reading  stcUenient  of  former  witneaa  to  witneaa 
to  contradict — Several  iiefencUmts  appearing  by  same  attorney — 
Separate  counsel  on  trial— Bight  to  addrese  jury. 

S.  contracted  to  erect  a  building  for  W.  on  his  (W.*s)  land.  W.  engaged  B. 
to  superintend  the  erection — his  dnty  being  to  enforce  the  conditions  of  the 
contract,  furnish  drawings,  &c.,  make  estimates  of  the  amount  due,  and  when 
the  building  was  completed  to  issue  a  certificate  which,  if  unconditional, 
would  be  an  acceptance  of  the  eontract.  W.  also  reserved  the  right  to  alter 
or  modi^  the  plans  and  specifications  and  to  make  any  deviation  in  the  con- 
struction, detaO,  or  execution  of  the  work  without  avoiding  the  contract,  and 
in  case  of  nnnecessaiy  delay,  or  of  the  inability  of  S.  to  perform  the  work 
within  a  given  time,  W.  might,  on  giving  notice  in  writing,  take  possession 
and  carry  on  the  work  to  completion,  charging  the  same  to  S.  The  building 
to  bo  at  the  risk  of  S.  until  accepted  by  W. 

Held,  per  Weldov,  J.,  that  by  the  tfirms  of  tlie  contract  W.  retained  control 
over  the  work,  and  was  liable  for  an  injury  to  the  plaintiff's  building,  which 
was  the  result  of  S.*B  improper  and  careless  exeeation  of  the  contract. 

Per  Wktmobi,  J„  that  W.  was  not  by  the  terms  of  the  contract  liable  for  the 
injury,  and  if  it  was  sought  to  make  him  liable  on  the  ground  that  he  inter- 
fered and  contvolled  S.  in  the  execution  of  the  work,  tlmt  was  a  question  for 
the  jury. 

A  contract  was  made  on  the  26th  September  to  erect  a  proper  and  legal  build- 
ing in  the  city  of  Saint  John.  Two  days  afterwards  a  bye-law  of  the  city 
was  passed  prohibiting  the  erection  of  buildings  such  as  the  one  contracted 
for  and  declaring  them  to  be  nuisances. 

Held,  per  Wkldon,  J.,  that  the  bye-law  avoided  the  contract,  and  a  building 
erected  under  it  was  a  nuisance.  Per  Wbtmore,  J.,  that  even  if  the  bye-law 
did  make  the  building  a  nuisance,  the  plaintiff  could  not,  under  the  pleadings 
in  the  case,  have  the  oenefit  of  it. 

On  the  triai  of  the  cause  the  Judge  refused  to  allow  defendant's  counsel  to  read 
to  witness  B.  what  S.  had  sworn  was  said  by  him  B.  about  making  a  mistake, 
ia  Older  to  ask  B.  whether  such  statement  was  true  or  not. 


^Mc  Jostles  Iliher,  who  was  prawnt  afc  the  aifrument^  died  before  the  Judgment  was  given. 
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1881.         Held,  per  Wkldon,  J.,  that  the  Judge  was  rifht,  and  B.  could  only  be  asked  to 

give  hia  version  of  the  conversation.     Per  Wetmork,  J.,  that  the  statements 

McMillan        which  the  counsel  wished  to  read  not  beins  in  themselves  evidence  the  Judge 
V.  should  have  allowed  them  to  be  read  to  ue  witness,  for  tiie  purpose  of  con- 

Walker.         tradiction. 

The  defendants  appeared  by  the  same  attorney,  but  were  represented  at  the 
trial  by  separate  counsel. 

Held,  per  Welix>n,  J.,  that  only  one  counsel  had  a  right  to  cross-examine  and 
address  the  jury.  Per  Wbtmorb,  J.,  that  at  all  events  the  Judge  should 
have  satisfied  himself  that  defendants*  interests  were  identical  before  refusing 
to  allow  the  counsel  for  both  to  cross-examine  and  address  the  jury. 

Trespass  for  an  injury  to  the  plaintiff's  building,  tried  before 
Weldon,  J.,  at  the  Saint  John  Circuit,  in  November,  1879. 

The  declaration  contained  five  counts.  The  first  count  alleg- 
ed that  the  plaintiff*  was  possessed  of  a  certain  messuage,  with 
the  appurtenances,  situate  on  Prince  William  street,  in  the  city 
of  Saint  John,  upon  which  he  had  erected  a  brick  building,  and 
that  defendants  were  possessed  of  or  in  the  occupation  of  an- 
other messuage,  with  the  appurtenances,  next  adjoining  to  the 
said  messuage  of  the  plaintifiT,  upon  which  said  messuage  the 
said  defendants  were  also  erecting  a  brick  house  or  building, 
and  the  said  defendants,  by  their  agents  and  workmen  in  that 
behalf  conducted  themselves  carelessly,  negligently,  and  im- 
properly in  the  erection  of  the  said  building,  and  in  consequence 
of  such  negligent  and  improper  conduct  of  the  defendants,  their 
agents  and  servants  in  that  behalf,  in  erecting  the  said  build- 
ing, and  from  neglecting  to  use  reasonable  and  proper  precau- 
tions, defendants'  house  fell  and  injured  the  plaintiff^s,  and 
prevented  him  from  having  the  use  and  occupation  of  the  same. 

The  second  count  alleged  that  the  wall  between  the  lots  of 
defendants  and  plaintiff*  was  a  party  wall,  and  plaintiff^  had  a 
right  to  have  his  building  supported  by  the  said  wall,  and  de- 
fendants by  their  carelessness  and  negligence,  caused  a  quantity 
of  bricks,  mortar,  and  lumber  to  fall  upon  the  said  party  wall 
and  broke  it  down,  together  with  the  other  walls  of  the  plain- 
tiff's building,  and  did  other  great  damage,  and  prevented 
plaintiff  from  having  the  beneficial  occupation  of  the  said  build- 
ing, and  plaintiff  was  put  to  great  expense  in  building  and 
repairing  the  same. 

The  third  count  alleged  that  the  defendants  suffered  and  per- 
mitted a  large  quantity  of  water  to  accumulate  and  lie  in  and 
upon  their  said  building;  that  the  said  water  flowed  down 
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upon  and  over  the  defendants'  buUding,  and  so  weakened  and        ^^^- 
undermined  the  walls  thereof  that  they  were  thrown  down    McMillan 
upon  the  plaintifTs  building,  and  injured  the  same.  Walkke. 

The  fourth  count  alleged  that  the  walls  of  the  defendants' 
building  were  in  an  insecure  and  improper  state  and  in  danger 
of  falling,  and  defendants  well  knowing  the  premises  suffered 
and  permitted  them  to  continue  in  such  state  until  they  fell 
upon  plaintiff's  building,  and  damaged  and  destroyed  the  same. 

The  fifth  count  alleged  that  defendants  broke  and  entered 
plaintiff's  close  and  placed  thereon  a  great  quantity  of  bricks, 
lumber,  stone,  &c. 

Plaintiff  claimed  five  thousand  dollars. 

The  pleas  to  first  count  were : — 1st.  Not  guilty.  2nd.  Not 
possessed.  3rd.  That  defendant,  Walker,  had  contracted  with 
skilled  and  competent  persons  to  erect  a  thoroughly  good  and 
substantial  building ;  that  they  while  in  possession  and  erect- 
ing the  same  had  the  sole  control  and  management  thereof, 
and  that  the  injury  complained  of  happened  through  their 
neglect  and  carelessness  and  not  from  any  default  or  negligence 
of  the  defendant.  4th.  That  it  was  agreed  between  the  de-' 
fendant,  Walker,  and  the  plaintiff  that  a  party  wall  should  be 
erected  between  the  lots,  to  form  the  southern  wall  of  the  build- 
ing to  be  erected  by  the  plaintiff  and  the  northern  wall  of  the 
building  to  be  erected  by  the  defendant.  Walker ;  that  the  wall 
should  be  erected  strong  and  sufficient  as  a  party  wall ;  that  at 
the  time  of  making  the  said  agreement  plaintiff  had  contracted 
with  Spears  to  erect  a  building  on  his  lot  for  him,  and  defendant, 
Walker,  had  contracted  with  the  said  Spears  to  erect  a  building 
on  his  lot  for  him;  that  while  the  erection  of  the  latter  building 
was  being  proceeded  with,  the  said  contractor,  without  the 
knowledge  or  consent  of  the  defendant,  Jamas  Walker,  placed 
a  large  quantity  of  sand  in  his  building,  which  he  intended 
to  use  in  the  ei*ection  of  both  buildings ;  that  while  the  same 
so  remained  there  for  this  purpose,  it  became  soaked  with  rain, 
and  that  partly  from  the  weight  of  the  said  sand,  and  the 
water  absorbed  therein,  and  partly  by  reason  cf  the  faulty  con- 
struction of  the  said  party  wall,  and  partly  through  the  weak- 
ness of  the  walls  erected  by  the  said  contractor  in  defendant's 
building,  the  walls  in  the  last  mentioned  building  fell,  and  did 

voLV.— p.  fta  5 
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MBi*  the  injury  eomplamed  of,  and  that  at  the  time  of  the  placing 
McMw.iwkw  of  the  said  sand  in  the  building  of  the  said  Walker,  and  at  the 
Wauub.  ^^^^  ^^  ^^^  injury,  the  same  was  in  the  possession  and  under 
the  control  of  the  contractora 

The  pleas  to  the  third  and  fourth  counts  were  the  same  as 
the  pleas  to  the  first  Not  guilty  was  pleaded  to  all  the  counts. 
The  fifth  plea  to  second  count  was  the  same  aa  the  fourth  plea 
pleaded  to  all  the  other  counts. 

The  third  plea  to  the  fifth  count  alleged  that  certain  compe- 
tent and  skilled  persons  were  erecting  a  building  for  defendant, 
Walker,  and  at  the  same  time  a  similar  building  for  plaintifi^, 
and  that  while  the  same  were  in  course  of  erection,  the  plain- 
tiff by  himself,  or  by  his  servants  or  agents  placed  or  caused  to 
be  placed  upon  the.  floor  of  defendant's.  Walker's  building, 
while  it  was  in  an  unfinished  and  weak  state,  a  large  quantity 
of  sand,  which  caused  the  floor  and  wall  of  defendant  s  build- 
ing to  fall  and  did  the  trespass  complained  of. 

The  provisions  of  the  contract  between  the  defendant.  Walk- 
er, and  the  Messrs.  Spears,  the  material  facts  and  the  grounds 
of  the  motion  for  a  new  trial  are  fully  stated  in  the  arguments 
of  counsel  and  in  the  judgments  of  the  Court. 

The  jury  found  a  veixUct  for  the  plaintiff  for  93952.32  for 
damages  to  the  building  and  $1375  for  the  loss  of  the  rent. 

His  Honor  directed  a  separate  finding  as  to  each  item,  being 
of  the  opinion  that  the  claim  for  loss  of  rent  could  not  be  re- 
covered. 

October  14  and  15.  &  E.  Thomson,  Q.  C,  moved  for  a  new 
tnaL  His  Honor  told  the  jury  that  tiie  defendant,  Walker, 
retained  eontrol  of  the  work,  and  it  was  his  duty  to  see  that  it 
was  cacried  out  according  to  the  contract.  He  founded  his 
judgment  upon  clauses  five  and  eight  of  the  contract.  Neither 
of  these  clauses  would  render  defendants  liable  for  an  injury 
caused  by  the  default  of  the  contractor,  if  the  act  causing  the 
injury  was  collateral  to  the  contract :  BvMer  v.  Hvmter  ;^  Reedie 
V.  The  London  and  Norihwe$t&m  Railway  Co.*  Under  the 
contract  tiie  contractor  was  bound  to  construct  the  building  in 
a  proper  and  workmanlike  manner,  and  was  to  be  the  sole  judge 
of  the  amount  of  care  and  dilgenoe  required,  and  liable  for  the 
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safety  of  the  work.    The  Messrs.  Spears  were  independent  con-       ^^^' 

tractors  and  the  relation  of  master  and  servant  did  not  exist    MoMniLAK 

St 

between  them  and  Walker ;  they  engaged  the  workmen  and     waiue. 
had  control  over  them.     Walker  had  no  right  to  interfere  with 
them,  and  woold  not  be  held  liable  for  their  acts :  CkMberUon 
V.  ParwnB;^  Rapaan  v.  CtibiU;^  Mwrphy  v.  OanvUi;^  MiUdr 
gan  v.  Wedge  ;^  Sted  v.  The  South^Eastem  BmLway  Oo.^ 

To  test  the  defendant,  Walker*8,  liability  it  is  proper  to  en- 
quire whether  he  had  control  of  the  person  causing  the  injuiy* 
We  contend  that  on  a  fair  construction  of  the  whole  contract 
the  contractor  had  the  control  of  the  work,  and  Walker  had  no 
right  to  interfere  with  the  manner  in  which  the  work  should 
be  perf oimed.  It  is  true  that  by  section  eight  of  the  ocmtract 
he  was  at  liberty  to  make  any  deviation  in  the  construction, 
deUdl,  or  execution  of  the  work,  and  could  alter  or  modify  the 
style  of  the  building  as  by  making  it  a  story  higher  or  a  story 
lower ;  but  he  was  not  authorized  to  alter  -tiie  manner  of  doing 
the  work.  If  the  defendants  are  right  in  their  contention 
that  they  are  not  liable  by  virtue  of  the  ocmtract  itself  thi^re 
must  be  a  new  trial ;  for  while  it  may  be  that  the  defendants 
might  have  so  interfered  as  to  make  themselves  liaUe,  and 
while  there  may  have  been  some  evidence  of  such  interference 
the  evidence  was  by  no  means  all  one  way,  and  tiie  question 
should  have  been  lett  to  the  jury.  The  question  <rf  the  accept* 
ance  of  the  wall  was  also  a  question  of  fact. 

The  only  question  left  to  the  jury  was  whether  the  wall  was 
inproperly  built,  and  whether  the  injury  was  caused  by  its 
falling. 

His  Honor  refused  to  alkm  the  counsel  for  both  defmdants 
to  crosR^xoiaine  or  address  the  jury,  because  they  had  i^ppear- 
ed  and  pleaded  by  the  same  attorney.  That  fact  should  not 
moke  any  difference,  unless  the  defendants'  interests  were  iden- 
tical. Their  interests  were  not  identical  in  this  case.  Walker 
might  be  iiaUe,  and  Seara  not  so,  though  perhaps  the  ccmverse 
of  the  proposition  would  not  be  true.  His  Honor  should  at  all 
events  have  satisfied  himself  by  enquiry  whether  the  defend- 
ants' interests  were  ideotiocU  or  not,  before  depriving  tiiem  of 

iiscaae*.  *i  q.  a  714. 
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^881.        the  benefit  of  counsels*  services:  Symm  v.  Fraser;^  Seale  v. 

Walkes.  ^^  ^^^  ^  right  to  read  to  Babcock  what  Spears  had  sworn 
was  said  by  him  (Babcock)  about  making  a  mistake,  in  order 
to  ask  Babcock  whether  such  statement  was  true  or  not. 

The  contract  between  Walker  and  Spears  was  legal  when 
entered  into,  and  a  bye-law  passed  subsequently  would  not 
make  it  illegal.  The  bye-law  should  not  have  been  admitted 
in  evidence  under  the  pleadings  in  this  case.  The  Act  author- 
izing the  bye-law  creates  a  criminal  ofience  and  is  vZtra  vires. 
The  claim  for  loss  of  rent  cannot  be  recovered ;  it  is  too  re- 
mote and  there  are  no  allegations  in  the  pleadings  to  found  such 
a  claim  on. 

The  following  authorities  were  also  referred  to :  Bridges  v. 
The  Directoi'Sy  <Scc,,  North  Lmidon  Ry.  Co.  ;^  Ellis  v.  The  Shef- 
field Gas  Consurtiers  Co,;^  Knight  v.  Fox;^  Peachy  v.  Row- 
land;^ Overton  v.  Freeman;^  Hilliard  v. Ricliardson ;^  King 
V.  New  York  Central  Ry.  Co,;^  Cuff  v.  Newark  Ry.  Co.;^^  Mc- 
Cafferty  v.  Spuyten,  DuyvU  Ry.  Co.;^^  Angus  v.  Dalton;^^ 
Brackett  v.  Lubke;^'"^  Mui^ay  v.  Currie;^*'  Broom* s  Legal 
Maxvms,  815;  1  Addison  on  Toiis,  sees.  579,  580. 

October  16  and  19.  Barker,  Q.  C,  shewed  cause.  The  ques- 
tion whether  the  relationship  of  master  and  servant  existed 
between  Walker  and  Spears  depended  upon  the  written  con- 
tract, and  was  therefore  a  question  for  the  court  and  not  for 
the  jury.  Walker,  by  the  contract,  reserved  the  right  to  alter 
or  modify  the  plans  and  specifications,  and  to  make  any  devia- 
tion in  the  construction,  detail  or  execution  of  the  work.  This 
does  not  mean,  as  has  been  argued  on  the  other  side,  that 
Walker  had  only  a  right  to  modify  the  plans  and  change  the 
style  of  the  building,  but  it  gives  him  power  to  control  and 
regulate  the  manner  of  doing  the  work.  If  that  is  the  effect 
of  the  contract.  Spears  would  not  be  an  independent  contractor 
within  the  meaning  of  the  authorities,  and  defendant  would  be 
liable  for  his  wrongful  act:  AUen  v.  Hayward;^^  Hx>le  v.  The 
Sittingbowme  and  SJveemess  Ry.  Co.;^^  Pickard  v.  Smith ;^'^ 
Ellis  v.   The  Sheffield  Oas  Company ;^^  Ooram  v.  Ghvss:^^ 
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Brackett  v.  Lubke;^   Blake  v.  Thirst;^   Sadler  v.  Henlock,^       ^^i- 
Where  an  injury  has  been  caused  by  the  negligent  performance    McMillan 
of  an  act  which  an  employer  has  authorized,  it  is  not  necessary     Walkkb. 
that  all  the  rights  and  duties  incident  to  the  relationship  of 
master  and  servant  should  exist  between  the  employer  and  the 
person  doing  the  injury,  in  order  that  the  employer  may  be 
held  liable.    The  existence  or  non-existence  of  this  relation- 
ship is  only  one  method  of  testing  the  question. 

The  objection  to  allowing  counsel  to  read  to  witness  Babeock 
what  Spears  had  sworn  he  said,  was  on  the  ground  that  coun- 
sel was  reading  from  his  own  minutes  and  not  from  the  Judge's, 
and  that  this  mode  of  cross-examination  w&s  improper  where 
the  witness  had  not  been  called  expressly  for  the  purpose  of 
contradicting.  His  Honor  was  right  in  refusing  to  allow  the 
coansel  for  both  defendants  to  cross-examine  and  address  the 
juiy.  The  pleadings  shew  that  defendants  relied  upon  the 
same  defence.  Where  this  is  the  case,  the  rule  that  only  one 
couasel  will  be  heard  on  the  trial  is  clear :  Chitty  s  Arch.  Prac. 
388  (12  ed.) 

Under  the  bye-laws  of  the  city  of  Saint  John,  made  under 
the  authority  of  41  Vic,  cap.  6,  the  contract  became  illegal  and 
void,  and  the  building  which  the  defendant  Walker  had  con- 
tracted for,  a  nuisance,  and  he  would  therefore  be  liable  for  an 
injury  caused  by  it  quite  independent  of  any  question  of  the 
liability  of  an  employer  for  the  acts  of  his  contractor :  Brown 
V.  Mayor  of  London;*^   Baily  v.  De  Grespigny ;^   Geipd  v. 

October  19  and  20.  Wddon,  Q.  C,  on  the  same  side.  Plain- 
tiff was  entitled  to  recover  damages  for  loss  of  rent.  If  it  had 
been  attempted  to  have  been  shewn  that  the  building  would 
have  rented  for  a  certain  sum  then  the  evidence  would  have 
been  objectionable,  for  the  damages  would  have  been  uncertain 
and  dependent  upon  the  contingency  of  the  plaintiff's  being 
able  to  rent  the  building  for  that  sum,  but  here  the  building 
had  been  rented  and  the  lass  of  rent  was  a  proper  element  of 
damage:   Bodely  v.  Beynokla;^  Priestly  v.  McLean,^     The 
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^^^'       allegation  in  the  dedaration  that  plaintiff  was  deprived  of  the 
licMiLLAv   lue  and  occupation  of  the  building  is  snffident  to  found  the 
Wai^sb.     claim  for  damages  for  loss  of  rent. 

Assuming  that  the  plaintiff's  building  was  not  boilt  accord- 
ing to  the  city  regulations,  defendants  would  have  had  no  right 
to  remove  it,  and  if  they  could  not  lawfully  remove  it,  it  is 
clear  they  would  be  liable  for  an  unlawful  act  which  caused  it 
to  fall:  Dimes  v.PeUey;^  Arnold  v.Holbrook;*  Daviea  v.Mann;^ 
LyTich  V.  Nturdin  ;*  Steele  v,  Burkhardt,' 

The  work  on  defendants'  building  had  not  been  commenced 
when  the  bye-laws  declaring  it  to  be  a  nuisance  passed.  The 
fact  that  the  contract  was  made  two  days  before  the  passing  of 
the  bye-law,  will  not  help  the  defendants.  The  express  con- 
tract having  been  avoided  by  the  bye-law,  the  only  contract 
between  the  parties  was  a  contract  implied  in  law,  and  this 
contract  must  necessarily  have  been  created  after  the  passing 
of  the  bye-law.    Addison  on  Contracts,  page  246,  (7  ed.) 

The  owner  of  real  estate  has  a  duty  imposed  upon  him  to 
use  his  land  and  see  that  others  use  it  so  as  not  to  injure  his 
nei'srhbour.  The  authorities  make  a  clear  distinction  between 
caaes  where  the  act  causing  the  injury  was  contracted  to  be 
performed  on  the  real  estate  of  the  employer  and  cases  where 
the  act  has  no  relation  to  his  real  estate.  The  defendants  had 
notice  that  the  wall  was  not  safe,  and  they  were  bound  to  see 
that  it  did  not  injure  the  neighbouring  owners.  There  was  a 
duty  cast  upon  them  and  tiiey  are  responsible  for  any  injury 
arising  from  a  neglect  of  this  duty.  The  fact  that  a  third  party 
undertook  to  perform  the  duty,  and  it  was  his  negligence  that 
caused  the  injury,  is  no  answer  to  the  plaintiff's  ckum :  Hobbit 
V.  Lo7idon  BaUvjay  Co.;*  Rich  v.  Basterfidd ;^  Growhurst  v. 
Amersham  Burial  Board  ;*  Mersey  Docks  Co,  v.  Oibbs  ;•  WkUe 
y.Hindley  Local  Board  of  Health  ;^^  Toddv.Flight;^^  Tarryv. 
Aehton  ;^ *  per  Blackburn,  J.,  p.  319.  Forbes  v,  Lee,  4^.,Board;^  * 
Fletcher  v.  Rylaruis;^*'  Bower  v.  PeaU;^*  Nichols  v.  Mars- 
land;^*  Hv/mphries  v.  Covsims.^'' 

115  Q.  a  270.  loL.  IL  10  Q.  B.  220. 
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The  wall  which  fell  and  caused  the  injury  had  been  accepted       1B81. 
by  Walker,  and  had  been  paid  for  on  the  certificate  of  his  own    McMillan 
architect.    It  was  his  duty  to  know  whether  it  was  unsafe  or     walkkb. 
not»  and  if  it  waa,  to  take  proper  precautions  to  prevent  its 
falling  and  injuring  the  property  of  adjoining  owners. 

The  counsel  also  refen*ed  to  Shipley  v.  Fifty  Aaaociates;^ 
Ball  V.  Nye  ;*  Oray  v.  Ha/rris^ 

October  21  and  22.  Kaye,  Q.  C,  in  reply.  There  is  no  alle- 
gation in  the  pleadings  under  which  the  bye-laws  made  under 
41  Vic.  cap.  6.  could  be  properly  received  in  evidence,  and  the 
point  that  the  defendants'  building  was  a  nuisance,  is  not  open 
to  the  plaintiff.  The  Act  authorizing  the  bye-laws  is  vltra 
vii*e8  as  it  creates  a  criminal  offence.  It  is  not  shewn  that 
the  defendants'  building  was  not  commenced  before  the  bye- 
laws  were  passed.  It  was  the  plaintiff's  duty  to  shew  this. 
The  contract  was  made  before  the  passing  of  the  bye-laws  and 
was,  when  made,  perfectly  legal.  No  statute  will  be  construed 
to  have  a  retrospective  operation  unless  the  statute  provides 
expressly  that  it  shall  so  operate.  The  contract  was  for  a  legal 
building,  and  it  is  not  to  be  imagined  that  the  Legislature 
intended  by  general  words  to  destroy  existing  contracts  and 
subject  persons  to  indictments  for  acting  upon  them.  The  bye- 
laws  can  only  apply  to  subsequent  contracts.  If  the  plain- 
tiff's construction  of  the  bye-laws  is  correct,  any  building  not 
in  accordance  with  them  which  was  not  complete  when  they 
passed  (though  contracted  for  before)  would  be  a  nuisance,  and 
a  person  might  have  to  take  down  the  walls  of  a  building 
which  was  substantially  complete.  There  is  no  point  between 
the  making  of  the  contract  and  the  completion  at  which  the 
Una  can  be  drawn. 

The  principal  point  is  the  liability  of  Walker,  the  employer, 
for  the  wityngful  act  of  his  contractor.  The  principle  is  now 
well  established  after  a  long  course  of  conflicting  dedsions,  that 
the  employer  is  not  liable  for  the  negligence  of  the  contractor. 
In  order  to  render  a  person  liable  for  the  acts  of  another  the 
relation  of  master  and  servant  must  exist.  It  is  clear  that  this 
relation  did  not  exist  between  Walker  and  the  Messrs.  Spears. 
No  personal  service  was  required  of  them.     Walker  had  no 
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^^^'  control  of  the  workmen,  did  not  hire  them,  and  had  no  power 
McMillan  to  dismiss  them,  and  did  not  supply  the  material  used.  If  the 
Walkeb.  relation  of  master  and  servant  existed,  Walker  could  have  dis- 
missed the  contractors  and  engaged  others,  or  directed  them  to 
put  the  building  in  another  part  of  the  city,  and  the  workmen 
employed  by  the  contractors  could  have  sued  him  for  their 
wages.  No  such  consequence  would  follow  from  this  contract, 
and  his  Honor  was  therefore  in  error  in  telling  the  jury  that 
the  plaintiff  was  entitled  to  recover  if  the  wall  fell  by  reason 
of  its  defective  construction.  It  is  unnecessary  to  discuss  the 
questions  of  interference  by  Walker  and  the  acceptance  of  the 
work  by  him.  His  liability  on  these  grounds  would  have  to 
be  determined  by  the  jury  and  it  was  not  left  to  them. 

All  the  cases  cited  by  the  other  side  are  distinguishable  on 
the  ground  that  there  was  a  duty  imposed  upon  or  impliedly 
undertaken  by  the  employer  himself,  or  an  obligation  was  im- 
posed upon  him  by  law,  or  the  work  ordered  to  bo  done  was 
in  itself  wrongful.  If  either  of  these  states  of  facts  existed, 
Walker  might  be  liable.  There  would  be  a  duty  cast  upon 
him  and  he  could  not  escape  responsibility  by  employing 
some  one  else  to  perform  it.  The  only  duty  cast  upon  Walker 
was  to  direct  that  a  proper  building  should  be  built  and  em- 
ploy competent  persons  to  erect  it.  It  does  not  appear  that 
defendant  ever  had  notice  that  the  wall  was  not  properly 
built ;  or  was  dangerous  and  required  unusual  precautions  to 
make  it  safe,  he  cannot  therefore  be  held  liable  on  the  principle 
established  by  that  class  of  cases  of  which  Tarry  v.  Aakton 
and  Bower  v.  Peate  are  among  the  latest.  In  those  cases  it 
was  held  there  was  a  duty  cast  upon  the  employer  or  owner 
to  see  that  no  injury  resulted  from  the  act  which  he  directed 
to  be  done,  because  the  act  was  of  such  a  nature  that  damage 
must  necessarily  result  from  it  unless  special  care  was  taken. 

If  the  distinction  contended  for  between  the  liability  of 
owners  of  real  estate  and  owners  of  chattels  for  the  negligence 
of  contractors  ever  existed  it  is  now  exploded:  Gayford  v. 
Nicholls.^  Cur.  adv.  vuLt 

The  following  judgments  were  now  delivered : 

Weldon,  J.    The  facts  of  this  case  are  that  plaintiff  and 

19  ExdL  702. 
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defendant  Walker  being  owners  of  two  lots  of  land  adjoining     __}^}^[ 

on  Prince  William  sti-eet,  in  the  city  of  Saint  John,  a  party  McMillan 
wall  was  built  between  the  two  lots.  The  wall  was  hollow,  walkbb. 
with  binders  at  proper  distances,  so  as  to  make  it  satisfactory 
in  regard  to  strength.  The  parties  erected  brick  buildings 
on  their  respective  lots  soon  after  the  great  fire  in  Saint  John 
in  1877.  Tlie  Messrs.  Spears  were  the  contractors  to  do  the 
mason  work  for  the  plaintiff's  building,  and  also  the  contractors 
with  Walker  to  do  the  mason  work  on  his  building,  The  rear, 
front  and  central  walls  were  to  be  built  new  and  entire — 
foundations  of  walls  to  bed  on  solid  rock,  to  be  levelled  and 
stepped  off  as  directed  or  required ;  all  footings  on  hard  and 
large  flat  stones,  bedded  in  cement;  where  rock  might  not  shew 
sound,  or  fit  for  footing,  it  was  to  be  removed  and  concrete 
substituted.  The  contractor  was  required  to  use  all  proper 
care  and  diligence  in  bracing  and  securing  all  parts  of  the 
work  against  wind,  stoim  and  fro^t. 

The  proprietor.  Walker,  had  engaged  John  C.  Babcock  as  his 
superintendent  of  the  erection  and  completion  of  said  building: 
his  duty  being  faithfully  to  enforce  all  the  conditions  of  the 
contract,  and  to  furnish  all  necessary  drawings  and  infonnation 
required  to  properly  illustrate  the  design  given ;  also  to  make 
estimates  for  the  contractor  of  the  amounts  due  him  on  the 
contract,  in  no  case  estimating  any  materials  or  work  which 
were  objectionable  or  had  not  become  permanent  parts  of  the 
work ;  and  when  the  building  was  completed,  to  issue  a  certifi- 
cate to  the  contractor,  which  certificate,  if  unconditional,  should 
be  an  acceptance  of  the  contract ;  and  should  release  him  from 
all  further  responsibility  on  account  of  the  work. 

There  were  other  conditions  in  the  contract  empowering  the 
proprietor,  in  case  of  the  contractor  being  guilty  of  any  delay 
or  of  his  being  unable  to  proceed  with  the  work,  after  giving 
three  days  notice  in  writing,  to  enter  on  the  work  and  proceed 
witii  the  same  to  completion,  charging  the  contractor  with  the 
cost  of  the  same. 

The  proprietor  also  reserved  the  right  to  alter  or  modify  the 
plans,  make  any  deviation  in  the  construction,  detail  or  execu- 
tion of  the  contract  without  in  either  case  invalidating  the 
contract. 

vot  v.-  p.  A  a  6 


42  EASTER  TERM,  XLIV.  VICTORIA. 

1B8I.  The  contractor  of  the  mason  work  to  co-operate  with  the  con- 

McMiLLAK  titu^tors  for  other  work  on  the  building,  so  that  the  same  might 
Walker.  ^^^  ^  delayed  or  hindered  at  any  time ;  seventy-five  per  cent, 
of  the  value  of  the  work  performed  to  be  paid  the  contractor 
by  the  proprietor  when  the  same  should  be  certified  by  the 
superintendent  and  the  balance  on  the  proper  execution  of  the 
work  by  the  first  party.  Twenty- five  per  cent,  to  be  held  by 
Walker  as  security,  and  as  indemnity  as  far  as  the  same  was 
sufficient,  to  be  applied  to  the  liquidation  of  any  damages  aris- 
ing under  the  contract. 

The  contractor  proceeded  with  the  work,  and  in  building 
the  centre  wall,  he  built  it  so  imperfectly  on  an  insufficient 
foundation,  not  digging  down  to  the  rock  or  using  concrete, 
that  the  wall  gave  way,  carrying  down  the  adjoining  building 
belonging  to  the  plaintiff.  The  insufficiency  of  the  wall  when 
carried  up  some  distance  was  pointed  out  to  the  contractor, 
the  superintendent  architect,  and  to  the  defendant  Sears,  who 
was  agent  of  the  plaintiff,  by  the  inspector  of  buildings  for 
the  city.  But  owing  to  the  defective  foundation  on  which  the 
wall  was  built,  it  being  on  the  clay  instead  of  going  to  the 
rock,  it  was  insufficient  to  bear  the  weight  above  it,  gave  way, 
and  the  effect  of  this  centre  wall  being  too  weak  to  bear  the 
superincumbent  work  and  giving  away,  wa.s  to  cany  down  the 
side  wall  of  the  plaintiffs  building.  This  gave  rise  to  this 
action,  the  plaintiff  seeking  to  recover  damages  for  the  injury 
thus  sustained. 

The  jury  were  directed  by  me  that  by  the  contract  the  em- 
ployer retained  control  over  the  contractor,  to  see  that  the 
work  was  properly  done  according  to  the  contract,  and  if  it 
had  been  properly  done,  the  injury  and  damage  would  not  have 
occurred.  It  was  not  done  in  accordance  therewith,  and  it  was 
in  a  state  from  which  danger  was  apprehended.  The  architect, 
and  agent  (Sears)  had  notice  thereof  from  Maher  the  inspector 
of  buildings.  The  wall  was  insufficient  both  in  size  and  from 
not  being  on  a  solid  base.  From  this  defect  the  witnesses  seem 
to  agree  the  accident  occurred.  The  wall  in  that  imperfect 
state  was  accepted  by  the  defendant  Walker.  His  agent,  Mr. 
Sears,  had  notice  thereof  from  the  inspector,  Mr.  Maher,  and 
under  such  circumstances,  if  the  jury  should  ariive  at  the  con- 
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elusion  that  the  wall  in  its  fall  carried  down  the  side  of  the        1881. 

«  ■ 

plain tifTs  building,  for  such  damage,  I  was  of  opinion,  the  defend-    McMillan 

ants  were  liable.    For  the  restoration  and  rebuilding  of  the  wall     Walkkr. 

by  the  plaintiff,  the  witness  has  detailed  the  items  ($4123.72). 

The  claim  for  loss  of  rent,  I  was  of  opinion,  was  too  remote. 

In  that  I  might  be  wrong,  but  if  the  jury  found  for  that  they 

were  directed  to  make  it  a  separate  finding,  so  that  the  court 

above  could  strike  it  out  without  interfering  with  their  finding 

for  restoring  the  building  to  that  state  it  was  in  before  the 

accident. 

The  cause  was  tried  before  me  at  the  Saint  John  Circuit 
Court  in  November,  J  879,  and  a  verdict  found  for  the  plaintiff 
for  damage  to  his  building — $3952.32,  and  for  loss  of  rent  and 
use  of  the  same  $1375. 

Objections  have  been  made  to  the  improper  ruling  at  the 
time  of  trial. 

1.  The  improper  ruling  of  the  Judge  in  not  permitting  each 
defendant's  counsel  to  address  the  jury,  and  to  cross-examine 
the  witnesses. 

2.  Improper  reception  of  evidence :  Evidence  of  Spears  the 
contractor  having  erected  buildings  in  New  York :  Evidence  of 
what  rent  the  plaintiff  was  to  receive :  The  evidence  of  what 
sums  were  paid  to  repair  the  building  after  it  fell:  The  bye- 
laws  of  the  city  regarding  the  erection  of  buildings :  Showing 
the  working  plans  to  the  witness.  Causey. 

Misdirection  in  telling  the  jury  that  the  defendants  were 
liable  if  the  wall  was  improperly  or  defectively  built  so  as 
to  be  unable  to  sustain  the  weight  above,  by  reason  of  its 
not  being  on  a  proper  foundation.  That  if  Sears  interfered  as 
the  agent  of  Walker  and  allowed  the  wail  to  remain  in  the  de- 
fective state,  as  stated  by  the  Inspector,  and  which  was  not 
contradicted  by  him,  he  also  was  liable.  Telling  them  to  find 
what  damage  was  done  to  the  building,  and  for  the  rent  of  the 
the  building,  separately.  And  for  nondirection,  in  not  telling 
them  that  the  contractor  only  was  liable ;  he  being  a  compe- 
tent person,  defendant.  Walker  was  not  liable,  the  relation  of 
master  and  servant  not  existing  between  the  defendant.  Walk- 
er, and  Spears  the  contractor,  or  Babcock  the  architect.  In  not 
leaving  to  them  the  question  whether  the  defendant  Walker 
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1881.        retained  or  exercised  control  over  the  building^.     Item  for  rent 


McMillan    not  recoverable  as  damages. 

Walxbr.  ^  ^  ^^®  ^^^  ground,  the  improper  refusal  to  permit  the 
counsel  for  each  of  the  defendants  to  cross-examine  the  plain- 
tiflTs  witnesses,  and  separately  to  address  the  jury  for  each 
defendant.  The  defendants  have  appeared  by  one  attorney, 
and  have  not  severed  in  their  pleadings.  The  defendant, 
Sears,  was  acting  as  agent  for  Walker,  and  if  Walker  was  lia- 
ble. Sears  who  acted  for  him  also  was.  They  had  no  adverse 
interest.  In  Nicholson  v.  Brooke,^  the  defendants  appeared  by 
the  same  attorney,  and  the  only  question  was  whether  all  the 
defendants  were  parties  to  the  contract.  After  the  counsel  for 
one  had  addressed  the  jury,  a  counsel  for  the  other  appeared  to 
address  the  jury,  but  was  refused.  The  plaintiff  obtained  a 
verdict ;  an  application  was  made  for  a  new  trial  on  the  ground 
that  the  learned  Judge  ought  to  have  allowed  counsel  to  address 
the  jury  for  the  other  defendant. 
Pollock,  C.  B.,  said : — 

"  There  will  be  no  rule.  It  is  a  matter  purely  for  the  disci^tion  of 
the  Judge  at  Nisi  Prius.  *  *  *  If  there  are  a  number  of  defendants 
whose  interests  are  precisely  the  same,  and  only  one  point  of  defence 
is  i*aised,  he  exercises  a  proper  discretion  by  allowing  only  one  counsel 
to  address  the  jury." 

In  Chipperulale  v.  Mtisaon,^  Lord  Chief  Justice  Gibbs  said: — 

'<  The  interest  of  the  defendants  being  the  same,  I  can  only  hear 
one  counsel.  This  is  the  rule  I  received  from  a  Judge  of  whom  no 
one  can  speak  without  respect,  and  almost  reverence,  I  mean  my  very 
leanied  and  excellent  predecessor,  Chief  Justice  Mansfield.  By  this 
rule  I  will  abide." 

In  Syrwm  v.  Fraser,^  Cockbum,  C.  J.,  doubted  if  he  could 
allow  them  to  appear  by  separate  counsel,  unless  their  defence 
was  distinct ;  and  ho  would  rely  upon  counsels  statement :  the 
counsel  stated  neither  of  the  defendants  intended  throwing  the 
blame  upon  the  other.  Only  one  counsel  was  allowed  to  ex- 
amine witnesses  and  address  the  jury. 

The  practice  seems  to  be  uniform.  In  this  case  where  there 
was  one  defence,  one  plea,  and  one  attorney,  these  authorities 
were  cited  on  the  trial,  and  I  think  I  exercised  a  proper  dis- 
cretion. 

The  improper  reception  of  evidence  in  allowing  a  witness  to 
lasxdusii  u  CttDp.  174.  n  f.  *  r.  sm. 
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speak  of  buildings  he  had  constructed  in  New  York.    The       ^^^* 
evidence  to  show  what  the  building  was  to  be  rented  for  and    McMillan 
the  sum  of  money  expended  in  repairing  the  building  after  the     walkbs. 
accident.    The  bye-laws  of  the  city,  directed  by  the  Act  of 
Assembly  to  be  made.    Allowing  on  cross-examination  Causey, 
a  witness  to  look  at  the  plan,  which  was  previously  in  evidence. 
The  refusal  to  permit  the  defendants'  counsel  to  read  from  his 
notes  to  defendants'  witness  what  Spears  had  sworn  was  said  by 
Babcock  about  making  a  mistake,  in  order  to  ask  Babcock 
whether  such  statement  was  true  or  not    I  having  ruled  it 
was  irregular,  as  the  witness  could  not  be  interrogated  in  this 
way:  Spears  had  stated  what  took  place,  and  the  witness  could 
give  his  version  of  the  conversation.    These  objections  were 
disposed  of  at  the  argument. 

My  refusal  on  the  motion  for  a  nonsuit,  and  erroneous  ruling 
thereon,  and  my  misdirection  to  the  jury  may  be  considered 
together,  and  may  be  stated  to  be  that  the  defendant  having 
resei-ved  a  right  in  his  contract  to  control,  modify  and  change 
the  work,  and  having  appointed  his  architect  to  see  the  work 
was  done  in  accordance  with  the  contract ;  and  the  architect, 
and  the  defendant  Sears,  Walker  s  agent,  having  the  deficiency 
in  the  wall  pointed  out  to  them,  and  my  telling  the  jury  that  if 
the  accident  occurred  by  the  improperly  built  wall  being  upon 
an  iasufficient  foundation,  the  defendants  were  liable  and  the 
plaintiff  was  entitled  to  recover. 

The  grounds  of  objection  to  my  charge  may  be  summed  up 
as  follows :  In  not  telling  the  jury  that  where  a  person  makes 
a  contract  to  erect  a  lawful  building  on  his  own  land  with  a 
competent  person,  he  is  not  liable  if  that  person  builds  it  con- 
taiy  to  the  contract  and  a  neighboring  owner  is  injured  in 
consequence  thereof.  In  not  telling  the  jury  that  if  the  relation 
of  master  and  servant  did  not  exist,  the  employer  would  not  be 
liable. 

The  case  was  very  ably  argued  before  me,  when  moving  for 
a  nonsuit,  at  Nisi  Frius,  and  also  on  this  motion.  Numerous 
authorities  were  referred  to;  from  them  principles  may  be 
drawn,  which  may  be  useful  in  arriving  at  a  correct  conclusion. 

I  shall  refer  to  several  authorities  cited  in  support  of  the  ob- 
jections to  my  ruling  at  the  trial.    Hole  v.  The  SUti/ngboume 
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1^1'       (imd  Sheemess  Baiiway  Co.^  was  first  referred  to.    The  com- 
McMiLLAN    pany  had  agreed  with  a  contractor  to  construct  a  draw-bridge 
Walkeb.     ^^®^  ^  navigable  river,  and  to  complete  the  work  as  required 
by  the  Act  of  Parliament.     The  contractor  failed  to  do  so. 
The  company  was  held  liable.    Pollock,  C.  B.,  in  giving  judg- 
ment thus  lays  down  the  principle  at  page  497 : — 

"  Where  the  Act  complained  of  is  purely  collateral,  and  arises  inci- 
dentally in  the  course  of  the  performance  of  the  work,  the  employer 
is  not  liahle,  because  he  never  authorized  the  act ;  the  remedy  is  against 
the  person  who  did  it.  That,  however,  generally  affords  but  a  poor 
compensation  to  the  party  injured ;  for  the  wrong-doer  is  usually  a 
common  workman.  Then  comes  the  inquiry,  who  is  the  master? — 
The  contractor.  In  such  cases  the  employer  is  not  responsible.  But 
when  the  contractor  is  employed  to  do  a  particular  act,  the  doing  of 
which  produces  mischief,  another  doctrine  applies.  ♦  ♦  ♦  Where  a 
man  employs  a  contractor  to  build  a  house,  who  builds  it  so  as  to 
darken  another  person's  windows,  the  remedy  is  not  against  the  build- 
er, but  the  owner  of  the  house.  *  *  *  In  such  cases  it  is  the  duty  of 
the  owner  of  the  soil  to  inquire  what  is  in  the  course  of  being  done ; 
to  know  what  is  the  plan  ;  to  see  that  the  materials  are  good,  and  to 
take  care  that  no  mischief  ensues." 

Wilde,  B.,  at  page  500,  uses  the  following  language : — 

"  When  we  come  to  formulate  the  principle  in  words y  there  is  some 
little  difficulty.  The  distinction  appears  to  me  to  be  that,  when  work 
is  being  done  under  a  contract,  if  an  accident  happens  and  an  injury 
is  caused  by  negligence  in  a  matter  entirely  collateral  to  the  contract, 
the  liability  turns  on  the  question  whether  the  relation  of  master  and 
.servant  exists.  But  when  the  thing  contracted  to  be  done  causes  the 
mischief,  and  the  injury  can  only  be  said  to  arise  from  the  authority 
of  the  employer,  because  the  thing  contracted  to  be  done  is  imperfectly 
performed,  there  the  employer  must  be  taken  to  have  authorized  the 
act,  and  is  responsible  for  it." 

Butler  v.  Hv/nter,^  decided  by  the  same  Judges  as  the  pre- 
ceding case  of  Hole  v.  S.  Baiiway  Co.  There  the  plaintiff  and 
defendant  were  owners  of  adjoining  ancient  houses,  and  an 
architect  employed  by  the  defendant  to  superintend  the  repairs 
of  his  house,  having  considered  it  necessary  to  pull  down  and 
rebuild  the  front  wall,  agreed  with  a  contractor  to  do  the  work 
for  an  estimated  price,  and  the  workmen  of  the  contractor  in 
pulling  down  the  wall  removed  a  brest-summer,  which  was  in- 
serted in  the  party- wall  between  the  defendant's  and  plaintiff's 
houses,  without  taking  any  precautions  by  shoring  or  other- 
wise, in  consequence  of  which  the  front  wall  of  the  plaintiffs 
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house  fell.     Held  that  there  was  no  evidence  for  the  jnry  of        ^881. 

any  liability  on  the  part  of  the  defendant.  McMillan 

In  this  case  it  must  be  observed  the  defendant  merely  em-     Walkeb. 
ployed  the  contractor  to  repair  the  house,  and  he  never  author- 
ized or  contemplated  the  taking  out  the  brest-summer,  the 
negligence  of  removing  which  caused  the  injury. 

This  would  appear  inconsistent  with  the  judgment  delivered 
by  the  same  Judges  in  Hole  v.  Sittinghoiirne  and  Sheemess 
Railway  Co,,  but  the  case  may  be  distinguished  from  other  cases 
by  a  difference  in  the  facts  to  which  the  principle  is  to  be 
applied.  In  this  case  the  extent  of  his  order  was  simply  to 
repair  the  house  in  a  proper  and  workmanlike  manner.  Of 
the  existence  of  the  brest-summer,  the  negligent  mode  of  the 
removal  of  which  caused  the  injury,  he  may  have  been,  and  so 
far  as  appears,  was  wholly  ignorant,  as  also  of  there  being  any 
necessity  for  its  removal.  He  could,  therefore,  in  no  sense  be  said 
to  have  ^ven  any  order  for  its  removal.  Its  removal  therefore 
was  a  matter  wholly  collateral  to  his  order  to  make  repairs 
and  arose  incidentally  in  the  mode  of  the  performance  by  the 
contractor  of  the  simple  order  he  had  received,  namely,  to  do 
all  necessary  repairs  in  a  proper  and  workmanlike  manner.  In 
that  case,  therefore,  in  accordance  with  the  principle  in  other 
cases,  it  was  necessary  to  inquire  whether  the  relation  of  master 
and  servant  existed,  and  it  being  held  it  did  not,  the  defendant 
was  held  not  to  be  liable. 

Pearson  v.  Cox,^  A  servant  of  a  sub-contractor  knocked  a 
tool  out  of  the  window  and  injured  plaintiff.  Held,  the  builder 
not  liable. 

Bridges  v.  North  London  R.  Co,^  Negligence  of  parties 
about  the  railway.    Question  for  the  jury. 

Oray  v.  Pvllem,,^  The  defendant  Pullen  was  under  the  autho- 
rity of  a  local  Act  authorized  to  make  a  drain  from  his  house  in 
a  street  into  a  sewer  for  general  use.  The  female  plaintiff  fell 
into  a  hole  made  by  the  settling  of  the  filling  up  in  consequence 
of  heavy  rains,  and  was  injured.  Held,  that,  as  the  duty  was 
imposed  on  the  defendant  by  statute  to  do  the  work,  he  was 
not  released  from  liability  because  he  had  employed  a  con- 
tractor to  do  it,  and  the  contractor's  neglect  caused  the  breach. 

Pickard  v.  Smiths     A  railway  company  had  let  refreshment 
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^^^- rooms  and  a  coal  cellar  at  a  railway  station  to  the  defendant, 

McMillan  the  opening  for  putting  coal  into  the  cellar  being  on  the  an-ival 
Walker,  platform.  A  coal  merchant  had  opened  the  trap  door  on  the 
platform  to  put  coal  into  the  cellar,  and  left  it  open  without 
any  guard  or  protection.  The  plaintiff  fell  into  this  cellar 
opening.  Held,  the  defendant  was  liable,  although  it  was  the 
coal  merchant  who  had  opened  the  trap,  and  left  it  open,  because 
the  very  act  which  caused  the  injury  was  one  which  the  de- 
fendant authorized  the  coal  merchant  to  do,  and  because  the 
coal  merchant  was  entrusted  by  the  defendant  with  the  per- 
formance of  a  duty  which  it  was  incumbent  on  the  defendant 
to  do.  Williams,  J.,  was  of  opinion  the  railway  company  was 
also  responsible,  because  the  opening  was  on  their  platform,  and 
they  were  bound  to  keep  the  approaches  to  their  station  safe. 

In  Ellis  V.  The  Sheffield  Gas  Co,,^  it  is  decided  that  although 
a  person  employing  a  contractor  to  do  a  lawful  act,  is  not 
responsible  for  the  negligence  or  misconduct  of  the  contractor 
or  his  servants  in  executing  the  act,  yet,  if  the  act  itself  is 
wrongful,  the  employer  is  responsible  for  the  wrong  done  by 
the  contractor  or  his  servants,  ami  is  liable  for  damage  sustained 
by  others.     Lord  Campbell,  C.  J.,  at  page  769,  said — 

*'I  am  clearly  of  opinion  that,  if  the  contractor  does  the  thing  whicli 
he  is  employed  to  do,  the  employer  is  responsible  for  that  thing  as  if 
he  did  it  himself." 

Knight  v.  Fox,^  was  an  action  for  injury  sustained  by  a  scaf- 
fold erected  to  enable  the  parties  the  more  convenient!}''  to 
construct  a  bridge.  A  pole  projected,  and  in  consequence  of 
the  insufficiency  of  lights  the  plaintiff  fell  and  broke  his  leg. 
The  court  held  the  defendant  was  not  liable.  The  plaintifTs 
remedy  was  against  Cockrane,  who  was  acting  as  suh-contractor 
and  placed  the  pole  there  and  did  the  work  there  on  his  own 
individual  account.    The  defendant  took  no  part  in  the  matter. 

Cuthbertson  v.  ParsoTis,^  related  to  the  improvement  of  a 
harbour.    A  steam  tug  was  employed  by  the  commissioners  in 

towing.  A  vessel  had  sustained  damage  by  the  want  of  skill 
and  negligence  of  the  crew.  An  action  was  brought  against 
the  commissioners  in  the  County  Court  where  the  plaintiff 
recovered,  but  judgment  was  reversed  on  appeal. 

Beedie  v.  The  London  and  North-  Westeivfi  Railway  Co,*"    The 
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company  contracted  under  seal  with  certain  persons  to  make  a        ^^^' 
portion  of  their  line,  and  by  their  contract  reserved  to  them-    McMillan 
selves  the  power  of  dismissing  any  of  the  contractor's  work-     walker 
men  for  incompetency.    While  the  workmen  were  engaged  in 
constructing  a  bridge  over  a  public  highway  a  heavy  stone  fell 
from  a  travelling  truck  and  killed  the  plaintiff's  husband. 
Rolfe,  B.,  in  pronouncing  judgment,  says  at  page  253 : 

''  It  is  not  necessary  to  decide  whether,  in  any  case,  the  owner  of 
real  property  such  as  land  or  houses,  may  be  responsible  for  nuisances 
occasioned  by  the  mode  in  which  his  property  is  used  by  others  not 
standing  in  relation  of  servants  to  him  or  part  of  his  family.  It  may 
be  that  in  some  cases  he  is  so  responsible.  But  then,  his  liability 
must  be  grounded  on  the  principle  Uiat  he  has  not  taken  due  care  to 
prevent  the  doing  of  acts  which  it  was  his  duty  to  prevent,  whether 
done  by  his  servants  or  others.  *  *  *  Our  attention  was  directed 
during  the  argument  to  the  provisions  of  the  contract,  whereby  the 
defendant  had  the  power  of  insisting  on  the  removal  of  careless  or 
incompetent  workmen,  and  so  it  was  contended  they  must  be  respon- 
sible for  their  non-removal.  But  this  power  of  removal  does  not 
seem  to  us  to  vary  the  case.  The  workman  is  still  the  servant  of  the 
contractor  only,  and  the  fact  that  the  defendants  might  have  insisted 
on  his  removal  if  they  thought  him  careless  or  unskilful,  did  not  make 
him  their  servant."     Nonsuit  entered. 

Parke,  B.,  explains  that  the  term  nuisances  used  by  Rolfe,  B., 
in  the  case  of  Reedie  v.  The  London  and  Noi'th-Westem  Rail- 
way Company,  means  a  nuisance  as  connected  with  a  man's 
house,  or  with  his  fixed  property,  and  not  in  the  sense  of  a 
public  nuisance. 

Overton  v.  Freeman.^  The  defendant  had  taken  a  contract 
to  pave  a  district,  and  he  had  sub-let  a  part  of  it  to  Warren, 
who  had  employed  laborers  who  had  placed  some  stones  in 
the  street,  and  left  them  there  under  the  direction  of  the  dis- 
trict surveyor.  The  plaintiff  fell  over  them  and  broke  his 
leg.  On  the  trial  Chief  Justice  Jervis  directed  a  nonsuit. 
A  motion  was  made  to  the  court  to  set  aside  the  same  and  ask 
for  a  new  trial.  Maule,  J.,  in  refusing  a  rule,  says,  I  think, 
therefore,  that  this  case  falling  as  it  does  within  that  class  of 
cases  in  which  the  sub-contractor  himself  is  criminally  and 
civilly  liable,  there  can  be  no  liability  on  the  defendants.  1  do 
not  mean  to  say  there  can  be  no  case  in  which  both  contractor 
and  sub-contractor  may  be  liable;  but  the  mere  fact  of  being 
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^^^'        oontractor  does  not  render  a  defendant  liable  without  his  per- 

McMiLuur   sonally  giving  directions,  or  even  seeing  what  had  been  done, 

Walxkb.     without  interfering.     Cresswell,  J.     In  this  case  the  defendant 

contracted  to  have  the  stones  laid  down  as  pavement,  but  do 

not  appear  to  have  directed  or  contracted  to  have  the  stones 

hild  in  the  manner  which  caused  the  injury. 

Peachy  v.  Boiuiand,^  was  decided  on  Overton  v.  Freeman^ 
This  was  a  case  of  a  public  nuisance,  and  Maule,  J.,  said,  that 
a  ratification  of  a  public  wrong  will  not  do  to  make  the  de* 
f  endants  liable.  If  a  man  employ  another  to  do  a  thing,  and 
there  are  several  ways  of  doing  it,  one  involving  a  criminal  act 
and  another  a  civil  act,  he  will  be  held  not  authorized  to  com- 
mit a  public  nuisance,  when  he  could  have  done  the  duty  with- 
out committing  the  public  nuisance. 

Sted  V.  SouOi'Eastem  Railway  CoTnpany.^  When  work  is 
done  for  a  company  under  a  contract  (parol  or  otherwise),  the 
company  is  not  responsible  for  injury  resulting  to  a  third  per- 
son from  the  negligent  manner  of  doing  the  work,  though  the 
company  employ  their  own  surveyor  to  superintend  it,  and  to 
direct  what  shall  be  done.  The  work  done,  which  was  the 
cause  of  the  injury,  was  the  opening  of  a  drain,  which  he  par- 
ticularly directed  the  contractor  not  to  do,  but  to  carry  off  the 
water  in  another  way. 

Sadler  v.  Henlock.*  The  defendant  employed  a  skilled  labor- 
er to  clear  out  a  drain  for  which  he  paid  him  5/.  The  drain 
passed  through  a  highway — it  was  not  properly  filled  up,  but 
the  defendant  did  not  interfere  nor  direct  the  manner  of  doing 
it  The  plaintiff  in  passing  along  injured  his  horse  by  reason 
of  the  imperfect  filling  up  of  the  drain.  The  defendant  was 
held  liable  in  an  action  against  him.  On  the  question  of  the 
relationship,  Crompton,  J.,  says :  The  real  test  is,  whether  the 
party  has  any  control  over  the  person  doing  the  work,  and  it 
makes  no  difference  whether  the  party  is  to  be  paid  by  the 
piece  or  day. 

In  Serendat  v.  Sassie.^  The  appellant  it  was  urged  was  not 
liable  for  the  negligence  of  the  contractors  to  clear  land.  The 
evidence  shewed  the  appellants  had  contracted  with  certain 
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persons  to  clear  a  plot  of  ground  from  weeds  and  brushwood ; 
the  servants  of  the  contractor,  to  clear  the  same,  set  them  on 
fire,  which  extended  to  the  respondent's  land.  The  fire  had 
extended  to  the  land  of  the  plaintiff  below,  for  which  the  court 
awarded  him  $5000.  From  the  Supreme  Court  of  Mauritius 
the  defendant,  now  appellant,  appealed.  Sir  E.  Y.  Williams 
delivered  the  judgment  of  their  Lordships,  and  said : — 

"  In  order  to  exempt  an  employer  from  liability  for  the  acts  of 
those  with  whom  he  contracts,  the  latter  must  exercise  an  independent 
and  defined  calling  in  the  performance  of  the  duties,  with  which  the 
employer  must  not  personally  interfere." 

In  Pendlehwry  v.  Qreenhalgh,^  Lord  Cairns  said: — 

"  The  defendant  stated  that  he  set  the  work  out  and  determined 
the  levels,  bnt  had  nothing  to  do  with  the  paving  himself,  except — a 
most  material  exception — superintending  on  behalf  of  the  committee." 

Mr.  Justice  Littledale,  in  his  judgment  in  Laugher  v.  Point- 

er,*  says: — 

*'  Supposing  the  cases  of  Btmh  v.  Stemmcm  and  Sly  v.  EdgUy  to  be 
rightly  decided,  there  is  this  material  distinction,  that  there  the  injury 
was  done  upon  or  near  and  in  respect  of  the  property  of  the  defend- 
ants, of  which  they  were  in  possession  at  the  time.  And  the  rule  of 
law  may  be  that  in  all  cases  where  a  man  is  in  possession  of  fixed 
property,  he  must  take  care  that  his  property  is  so  used  and  managed 
that  other  persons  are  not  injured,  and  that,  whether  his  property  be 
managed  by  his  own  immediate  servants  or  by  contractors  and  their 
servants.  The  injuries  done  upon  land  or  buildings  are  in  the  nature 
of  nuisances,  for  which  the  occupier  ought  to  be  chargeable  when  occa- 
sioned by  any  acts  of  persons  whom  he  brings  upon  his  premises.  The 
use  of  the  premises  is  confined  by  law  to  himself,  and  he  should  take 
care  not  to  briug  persons  there  who  do  any  mischief  to  others." 

Abbott,  C.  J.,  in  the  same  case,  says  at  page  576 : — 

''  Whatevet  is  done  for  the  working  of  my  mine,  or  the  repair  of 
my  house  by  persons  mediately  or  immediately  employed  by  me,  may 
be  considered  as  done  by  me.  I  have  the  control  and  management  of 
all  that  belongs  to  my  land  or  my  house ;  and  it  is  my  fault  if  I  do 
not  exercise  my  authority  so  as  to  prevent  injury  to  another." 

In  Qitarmcm  v.  Burnett y^  Parke,  B.,  in  ^ving  the  judgment 

of  the  Court  says : — 

"  It  is  true  that  there  are  cases  (see  instances,)  in  which  the  occu- 
piers of  land  or  buildings  have  been  held  responsible  for  acts  of  others 
than  their  servants  done  upon,  or  near,  or  in  respect  of  their  property; 
but  these  cases  are  well  distinguished  by  my  brother  Littledale,  in  his 
very  able  judgment  in  Lauglter  v.  Pointer.  The  rule  of  law  may  be 
that  where  a  man  is  in  possession  of  fixed  proi)erty,  he  must  take  care 
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18S1.         that  his  property  is  so  used  or  managed  that  other  persons  are  not  in- 
litf-\ffij.Aig"  jured ;  and  that  whether  his  property  be  managed  by  his  own  imme- 
r.  diate  servants  or  by  contractors  with  them,  or  their  servants.     Such 

Walkjek.  injuries  are  in  the  nature  of  nuisances ;  but  the  same  principle  which 
applies  to  the  personal  occupation  of  land  or  houses  by  a  man  or  his 
family,  does  not  apply  to  personal  movable  chattels,  which  in  the  or- 
dinary conduct  of  the  affairs  of  life  are  intrusted  to  the  care  and 
management  of  others,  who  are  not  the  servants  of  the  owners,  but 
who  exercise  employments  on  their  own  account  with  respect  to  the 
care  and  management  of  goods  for  any  persons  who  choose  to  intrust 
them  with  them." 

The  case  of  Bmver  v.  Peate,^  is  the  latest  case  on  the  ques- 
tion of  the  liability  of  employers  in  consequence  of  the  negli- 
gent performance  of  work  by  a  contractor.  The  defendant 
there  contended :  ''  That  if  I  employ  a  contractor  to  do  an  act 
which  is  in  itself  lawful,  and  which  may  be  done  in  a  proper 
or  improper  way,  and  he  does  it  in  an  improper  way,  then  I 
am  not  liable." 

Bnt  what  says  Lord  Chief  Justice  Cockbum  ? — 

"  The  contractor  was  not  employed  to  give  support  to  the  plaintiff's 
house  as  part  of  the  work  he  was  to  do  for  the  defendant.  It  was 
not  included  in  the  specification,  and  formed  no  part  of  the  work  he 
contracted  to  do  except  so  far  as  was  necessary  to  satisfy  his  obliga- 
tion to  provide  for  the  necessary  support  of  the  plaintiff's  house — in 
addition  to  which  the  defendant  stipulated^  that  the  contractor  'shall 
take  upon  himself  the  risk  and  responsibility  of  shoring  and  support- 
ing the  adjoining  buildings,  affected  by  the  alterations,  and  shedl  make 
good  any  damage  which  may  be  sustained  by  the  said  buildings  in 
consequence  of  the  works,  and  shall  satisfy  any  claim  for  compensa- 
tion arising  therefrom.'  *  *  *  The  answer  to  the  defendant's  conten- 
tion may,  however,  as  it  appears  to  us,  be  placed  on  a  broader  ground, 
namely,  that  a  man  who  orders  a  work  to  be  executed,  from  which  in 
the  natural  course  of  things,  injurious  consequences  to  his  neighbour 
must  be  expected  to  arise,  unless  means  are  adopted  by  whidi  such 
consequences  may  be  prevented,  is  bound  to  see  to  the  doing  of  that 
which  is  necessary  to  prevent  the  mischief,  and  cannot  relieve  himself 
of  his  responsibility  by  employing  some  one  else,  mihether  it  be  the 
contractor  employed  to  do  the  work  from  which  the  danger  arises,  or 
some  independent  person,  to  do  what  is  necessary  to  prevent  the  act 
he  has  ordered  to  be  done  from  becoming  wrongful." 

The  case  of  Pickard  v.  Smith  is  referred  to  by  the  Chief 
Justice  with  approbation,  and  the  law  as  stated  by  Williams,  J., 
in  delivering  the  judgment  of  the  Court,  is  cited  and  I'efbrred 
to  with  approbation.    His  Lordship  also  refers  to  the  case  of 


EASTER  TEBM,  XLIV.  VICTORIA.  53 

Gray  v.  Pullen,  as  decided  in  the  Exchequer  Chamber — the       ^^^-     . 

Court  below  having  decided  the  contractor  alone  was  liable —    McMillan 

this  was  however  reversed  by  the  Court  of  Exchequer : —  Walker. 

''  It  is  true  that  in  that  case  the  obligation  to  make  good  the  road 
was  one  imposed  by  statute ;  but  it  can  make  no  difference  in  point 
of  principle,  whether  the  obligation  was  imposed  by  statute  or  existed 
at  law ;  and  the  case  is  therefore  an  authority  for  saying  that,  when 
a  work  is  being  executed  from  which  danger  may  arise  to  others,  and 
it  thereby  becomes  incumbent  upon  the  party  doing  or  ordering  it  to 
be  done,  to  take  measures  to  prevent  damage  resulting  to  others ;  he 
cannot  divest  himself  of  liability  by  transferring  the  duty  to  a  con- 
tractor." 

This  case  is  referred  to  by  the  Lords  Justices  in  the  Court  of 
Appeal,  in  Angus  v.  Dalton,^  The  case  was  this :  Action  by 
Angus  against  Dalton  and  the  Commissioners  of  Her  Majesty's 
Works  and  Public  Buildings.  The  defendant,  Dalton,  was  a 
buidcr  and  contractor,  and  the  Commissioners  of  Public  Works, 
bad  employed  him  to  pull  down  a  house,  and  erect  upon  the 
site  thereof  a  new  Probate  Registry.  The  cause  was  tried  bc- 
foi-e  Lush,  J.,  in  1876,  at  the  Newcastle  Assizes,  when  after  the 
evidence  had  been  given,  two  points  were  made  on  the  part  of 
the  defendants.  First,  That  Her  Majesty's  Commissionei-s  of 
Works  were  not  liable  because  they  had  employed  a  contractor 
to  do  the  work,  including  the  shoring  up  of  the  adjoining  pre- 
mises, and — Secondly,  The  contractor  Dalton,  was  not  liable 
because  he  had  employed  a  sub-contractor  to  do  the  excavating 
work,  which  actually  caused  the  mischief,  and  his  contract  was 
to  do  all  that  Dalton  was  bound  to  do.  These  points  were 
argued,  and  the  Court  held  upon  the  subordinate  question  of  the 
liability  of  the  commissioners  for  the  contractors,  that  they  were 
bound  by  the  case  of  Bower  v.  Peate,  The  verdict  was  for  the 
plaintiff.  The  case  underwent  discussion  in  the  Court  below, 
and  it  was  held  that  both  the  commissioners  and  Dalton  were 
responsible, — though  they  gave  judgment  for  the  defendants 
upon  another  ground.    Brett,  L.  J.,  says : — 

"  As  to  the  question  raised  by  reason  of  the  employment  of  an  in- 
dependent contractor,  all  the  Judges  were  agreed  that  the  case  of 
Bower  v.  PecUe  was  applicable  and  binding.  *' 

Thesiger,  L.  J.^  says : — 

''  I  am  of  opinion  that  the  law  there  laid  down  by  the  Lord  Chief 
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1881.        Justice  in  delivering  the  considered  judgment  of  the  Court  is  correctly 
McMiLLAiT  s^te<l  ^^^  placed  on  proper  principles,  and  that  the  defendants  in  the 
V.  present  case  who  have  ordered  work  to  be  executed,  from  which  in 

Walkbb.  the  natural  course  of  things  injurious  consequences  to  the  plaintiff's 
factory  might  arise,  unless  means  to  prevent  them  were  adopted,  and  if 
the  plaintiffs  are  entitled  to  recover  at  aU,  are  responsible  for  the  dam- 
age which  has  arisen,  owing  to  the  means  adopted  having  proved  to 
be  insufficient." 

Cotton,  L.  J.,  p.  239  says : — 

"  On  this  point  I  agree  with  the  decision  in  Bower  v.  Peate  that 
where  a  defendant  had  employed  a  contractor  to  do  work  which  in  its 
nature  is  dangerous  to  the  neighbouring  property,  and  damage  is  the 
result  of  work  done,  the  employer  is  liable  though  he  has  employed  a 
competent  contractor,  and  given  him  directions  to  take  precautions  in 
excavating  the  work." 

From  a  careful  review  of  the  cases,  the  principle  deducible 
therefrom,  as  laid  down  by  Lord  Campbell  in  Hole  v.  The  Sit- 
tinghoume  Railway  Co.,  "where  the  injury  aiises  from  the 
imperfectly  doing  the  thing  ordered  to  be  done,"  is  that  the 
employer  cannot  escape  from  the  consequences  which  have  arisen 
therefrom.  The  employer, while  lawfully  making  improvements 
on  his  own  property  and  premises,  must  take  care  that  the 
work  so  done,  shall  not  cause  damage  to  his  neighbor. 

The  building  of  the  wall  in  the  centre  of  the  defendant  s 
building  of  insufficient  strength  to  sustain  the  superincumbent 
weight  thereon,  would  necessarily  produce  in  the  natural  course 
of  things  injurious  consequences  to  his  neighbor.  This  must 
be  expected  to  arise,  unless  means  be  adopted  which  would 
prevent  such  consequences,  by  placing  the  same  on  a  solid 
foundation,  and  the  employer  is  bound  to  see  that  such  is  done. 
He  cannot  escape  from  this  responsibility  by  having  it  done 
by  some  other  person.  Where  the  agent,  Mr.  Sears,  and  the 
architect  of  the  building  for  Mr.  Walker,  could  enforce  all  the 
conditions  of  the  contract ;  had  notice  of  the  insufficient  state 
of  the  wall  and  that  it  was  too  weak  to  sustain  the  pressure 
which  it  was  intended  to  bear,  and  the  defendant  Walker 
knew  there  was  a  talk  about  the  wall,  I  think  the  case  is 
within  the  rule  of  law  as  stated  by  Lord  Chief  Justice  Abbott, 
in  Laugher  v.  Pointer,  and  repeated  by  Parke,  B.,  in  Quarman 
V.  Burnett,  that  when  a  man  is  in  possession  of  fixed  property 
he  must  take  care  that  his  property  is  so  used  and  managed 
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that  other  persons  are  not  injured,  and  that,  whether  his  prop-       ^Q^^' 
erty  is  managed  by  his  own  immediate  servants  or  contractors    McMillan 
and  their  servants.     Lord  Chief  Justice  Cockburn  lays  down     walkeb. 
the  same  doctrine,  and  it  is  approved  of  in  the  appellate  division 
as  to  the  necessity  of  the  employer  providing  for  preventive 
measures  being  taken,  not  merely  stipulating  that  it  be  done 
bat  taking  care  it  is  done. 

It  was  not  an  act  collateral  to  the  work  which  the  employer 
ordered  or  contracted  to  be  done,  but  the  very  work  itself  done 
imperfectly  in  the  sinking  of  the  foundation  for  the  wall,  and 
the  size  thereof.  It  was  wrongful  therefore  to  allow  that  to 
be  done  on  his  own  soil  which,  when  done,  operated  as  a  nuis- 
aoee  and  caused  an  injury  to  the  plaintiffs  building,  which  is 
what  is  complained  of.  It  violated  the  maxim — use  your  own 
rights  and  property  so  as  not  to  hurt  another.  The  defect  of 
this  wall  was  pointed  out  to  the  defendant  through  his  agent 
Sears,  and  to  the  architect  by  the  inspector  of  buildings.  The 
employer  had  reserved  the  right  to  remove  all  improper  work, 
materials  and  workmanship  of  the  contractor,  and  to  alter  or 
modify  the  plans  and  specifications,  and  had  engaged  the 
architect,  Babcock,  for  that  purpose ;  and  although  there  might 
be  some  independence  in  the  contractor  in  this  case,  yet  it  is 
qaite  manifest  that  the  employer  did  not  abandon  the  whole 
control  and  supervision  of  the  work,  and  upon  that  admission 
alone,  the  liability  of  the  defendant.  Walker,  exists.  The  con- 
tract shews  and  the  evidence  also  shews  that  the  architect 
Babcock,  and  the  agent  Sears,  were  especially  appointed  to  be 
and  were  upon  the  work  during  its  whole  progress  and  their 
attention  was  called  to  the  very  work  which  was  the  cause  of 
the  injury ;  and  this  very  work  was  certified  by  the  architect 
and  paid  for  by  Mr.  Sears  for  the  defendant  Walker,  thereby 
adopting  the  same.  It  is  difficult  to  say,  on  the  face  of  all 
these  facts,  that  the  defendant  Walker  and  his  agent  Sears  are 
not  answerable  for  the  damage  to  the  plaintiff  for  the  work 
so  improperly  and  negligently  done.  Mr.  Sears  then  assumed 
the  charge  for  his  principal  and  paid  for  the  same  on  the  archi- 
tect's certificate,  and  all  this  after  the  inspector  had  called 
their  attention  to  the  wall.  The  directions  given  by  Mr.  Sears 
to  the  arebijtect  were  not  carried  out  by  him. 
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1^1-  The  plaintiflTs  counsel,  Mr.  Barker,  contended  the  plaintiff 

McMillan    was  entitled  to  retain  his  verdict  for  the  damage  to  the  plain- 

Walkeb.     ^if^^  building  on  the  ground  that  the  wall  was  not  built  in 

accordance  with,  but  in  violation  of  the  bye-law  of  the  city 

of  Saint  John,  under  the  Act  of  the  Legislature  41  Vic.  cap.  6, 

The  Saint  John  Building  Act,  1877. 

The  bye-law  was  passed  26th  September,  1877,  two  days 

after  the  contract  by  Spears  and  Walker  was  entered  into. 

The  contract  bears  date  24th  September,  1877,  and  being  an 

illegal  wall,  the  defendants  were  liable.     It  was  contended  by 

Mr.  Kaye,  for  the  defendant,  that  the  contract  having  been 

entered  into  before  the  bye-law  was  passed,  it  would  not  affect 

the  contract,  and  it  was  not  within  any  law  in  force  at  the 

making  of  the  contract  and  it  could  not  have  a  retrospective 

operation.    The  wall  was  not  commenced  until  some  days  after 

the  passing  of  the  bye-law.     I  expressed  no  opinion  on  this 

point  at  the  trial,  but  I  find  an  authority  that  the  contract  if 

it  conflicted  with  the  bye-law  would  be  void.     The  authority 

for  this  is  Watigh  v.  Morris.^     Blackburn,  J.,  in  delivering  the 

judgment  of  the  court,  says : 

"We  quite  agree  that  when  a  contract  is  to  do  a  thing  which  can- 
not he  performed  without  a  violation  of  the  law  it  is  void,  whether 
the  parties  know  the  law  or  not." 

The  wall  was  not  built  in  accordance  with  the  bye-law.  I 
should  rather  gather  from  the  evidence  that  the  parties  were 
aware  of  it,  for  Mr.  Walker  says  in  his  evidence  he  told  his 
architect  there  was  a  new  law,  and  there  was  a  talk  about  the 
wall,  and  his  architect  said  it  would  be  all  right.  I  think  the 
opinion  I  formed  at  the  trial,  and  still  retain,  that  defendants 
would  be  liable  under  this  state  of  facts  is  correct. 

At  the  close  of  the  argument  in  this  case  Mr.  Thomson  con- 
tended that  the  issue  of  the  possession  ought  to  have  been 
submitted  by  me  to  the  jury.  It  may  be  a  sufficient  answer  to 
this  question  to  state  that  it  was  not  raised  at  the  trial,  nor 
discussed  there,  and  I  offered  to  leave  any  question  to  the  jury 
which  the  counsel  might  desire,  but  none  were  proposed,  and 
it  is  too  late  now  for  such  an  objection.  See  Martm  v.  The 
Oredt  NoHhem  Railway  CoJ^  The  defendants  rested  their 
1L.R.8Q.  a202.  «i6C.  aim 
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case  on  the  highest  ground  that  the  employer  waa  not  liable.  ^S8l. 
But  what  was  there  in  the  evidence  to  shew  the  possession  was  McMillan 
in  the  contractor  Spears.  They  had  a  contract  with  Walker  walkbb. 
to  do  the  mason  work  on  a  block  of  stores.  Miller  and  Nice 
were  contractors  with  Walker  to  do  the  carpenter  work,  and 
the  contractor  for  the  mason  work  was  to  co-operate  with  the 
contractors  for  the  other  parts,  so  that  neither  should  be  delayed 
or  hindered  in  their  work.  Neither  the  defendants,  Walker, 
nor  Sears,  speak  of  being  out  of  possession.  Walker  says 
Babcock  was  my  architect  and  Mr.  Sears  looked  after  it — I 
trusted  to  them.  The  authority  for  their  position,  cited  by  the 
defendants'  counsel,  was  Dyson  v.  GoUick,^  In  that  case  the 
plaintiff  had  entered  into  a  contract  with  a  company  for  form- 
ing a  ca/naly  and  in  the  course  of  performing  their  contract 
bad  erected  a  dam  upon  the  locus  in  quo  by  permission  of  the 
owner  of  the  soil.  It  was  made  in  January,  1821.  Between 
that  time  and  December  it  had  been  repaired  by  the  plaintiffs. 
The  defendants  had  entered  and  cut  the  dam.  A  verdict  was 
found  for  the  plaintiff.  The  defendants  contended  that  they 
had  no  such  interest  as  to  maintain  trespass  and  moved  for  a 
new  trial.    The  court  said, — 

''The  dam  was  erected  by  the  plaintiffs  at  their  own  expense,  and 
with  their  own  materials,  upon  the  locus  in  qiio  with  the  consent  of 
the  owner  of  the  soil,  for  a  special  purpose.  Until  that  purpose  was 
completed,  the  plaintiffs  were  entitled  to  the  possession  of  the  dam. 
Now,  it  is  perfectly  clear  that  the  person  in  possession  of  property, 
whether  rightfully  or  wrongfully,  may  maintain  trespass  agaimtt  a 
mere  wrong  doer.  Indeed,  if  they  had  any  other  thw  a  partial  or 
subordinate  interest  in  the  dam,  trespass  is  the  only  proper  remedy." 

This  case  does  not,  in  my  opinion,  assist  the  defendants. 

Lord  Campbell,  C.  J.,  in  Munro  v.  Butt,^  an  action  brought 
by  a  contractor  for  building  a  house  on  defendant's  land  which 
he  had  failed  to  complete  and  had  not  obtained  the  required 
certificate.  The  defendant  had  assumed  possession  of  the  un- 
finished building,  and  was  enjoying  the  fruits  of  the  plaintiffs 
labor.    He  says — 

''Now,  admitting  that  in  the  case  of  an  independent  chattel,  a  piece 
of  famitare  for  instance,  to  be  made  under  a  special  contract,  and 
w>me  term  which  amounted  to  a  condition  precedent,  being  unper- 
formed, if  the  party  for  whom  it  was  to  be  made  had  yet  accepted  it, 

i6B.aAld.eOO.  9  8B.&B.7S8. 
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1881.         an  action  might,  upon  obvious  grounds,  be  maintained,  either  on  the 
McMiLLAiT  special  contract  with  a  dispensation  of  the  conditions  alleged,  or  an 
t^.  implied  contract  to  pay  for  it  according  to  its  value ;  there  do  not  seem  to 

Walksr.  us  that  there  are  any  groimds  from  which  the  same  conclusion  can  |)0s- 
fiibly  follow  in  resi)ect  to  a  building  to  be  erected,  or  repairs  done,  or 
alterations  made  to  a  building  on  a  man's  own  land,  from  the  mere  fact 
of  his  taking  possession.  Indeed,  the  term  ''taking  possession,"  is 
scarcely  a  correct  one.  The  owner  of  the  land  is  never  out  of  posses- 
sion while  the  work  is  being  done.  But,  using  the  term  in  a  popular 
sense,  what  is  he,  under  the  supposed  circumstances,  to  dol  The 
contractor  leaves  an  unfinished  or  ill-constructed  building  on  his  land." 

This  authority  appears  conclusive  on  the  point  of  possession. 
The  onus  was  on  the  defendants  to  prove  their  pleas.  The 
contract  does  not  prove  it,  nor  was  there  any  evidence  of  the 
defendants  being  out  of  possession  to  leave  to  the  jury. 

As  to  the  damages,  the  jur}"*  found  the  wall  was  improperly 
built  and  fell  from  its  weakness  and  inability  to  sustain  the 
weight  upon  it,  and  assessed  the  damages  for  repairing  the 
plaintiff's  building  at  $3952.32.  The  damages  found  for  the 
rent  which  was  to  be  received  when  the  building  was  finished 
is,  I  am  of  opinion,  too  remote.  The  plaintiff  can  only  recover 
for  what  it  will  cost  to  place  his  building  in  the  same  state  it 
was  before  the  accident.  The  case  of  McMahon  v.  Fiehly  Law 
Journal  Weekly  Notes,  12th  March,  1881,  on  remoteness  of 
damages,  is  applicable  to  this  case. 

Wetmore,  J.  The  defendant  Walker,  on  the  24th  of  Sept., 
1877,  entered  into  a  contract,  not  under  seal,  with  J.  &  W.  C. 
Spears,  by  which  they  agreed  to  furnish  all  the  material,  labor, 
tools,  machinery,  &c.,  and  to  build,  finish,  and  complete  for 
Walker,  all  the  mason  and  other  work  of  the  block  of  stores 
to  be  erected  on  Prince  William  street  east  side,  between  Prin- 
cess and  King  streets,  to  be  as  described  in  specifications  and 
according  to  the  plans  and  drawings  therein  especially  referred 
to,  which  plans  and  drawings  were  declared  to  be  a  part  of  the 
agreement.  The  party  of  the  second  part.  Walker,  in  consider- 
ation of  the  party  of  the  first  part  fully  and  faithfully  executing 
the  aforesaid  work,  and  furnishing  all  the  materials  therefor  as 
specified,  so  as  fully  to  carry  out  the  design  according  to  its 
true  spirit,  meaning  and  intent,  and  in  the  manner  and  by  and 
at  the  time  set  forth  in  the  specifications,  and  to  the  full  and 
complete  satisfaction  of  John  C.  Babcock  sup^intendent,  agreed 
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to  pay  to  the  first  party  as  the  work  progressed  and  as  the  same        ^^^' 
should  be  certified  to  by  the  superintendent,  the  sum  of  S10,441    MoMillak 
to  be  paid  on  demand  as  the  work  progressed,  amounting  to     waulbb. 
seventy-five  per  cent,  of  the  amount  as  set  forth  and  specified 
and  as  the  same  should  be  certified  by  the  superintendent,  and 
the  balance, twenty-five  per  cent.,as  should  be  found  due  as  there- 
inafter provided.     It  was  arranged  that  twenty-five  per  cent, 
agreed  to  be  reserved  from  the  value  of  the  work  executed,should 
be  held  by  Walker  until  the  full  completion  of  the  work  to  the 
satisfaction  of  the  superintendent  aforesaid,  as  security  for  the 
proper  execution  of  the  contract  by  the  first  party,  and  as  in- 
demnity, as  far  as  the  same  was  sufficient,  to  be  applied  in  the 
liquidation  of  any  damages  arising  under  the  contract.    The 
specifications,  mason's,  among  other  matters,  are  very  thorough. 
All  foundation  walls  were  to  be  extended  to  bed  of  solid  rock, 
to  be  levelled  and  stepped  off  as  directed  or  required.     Under 
the  head  of  mason's  speoificatfons  were  a  number  of  specific 
provisions,  eleven   in  all.     The  fifth  and   eighth  provisions 
governed  the  learned  Judge  in  his  decision  on  the  trial. 
The  fifth  is  :— 

**  The  proprietor  has  engaged  John  G.  Baboock  as  superintendent 
of  the  erection  and  completion  of  the  said  building :  his  duty  being 
faithfully  to  enforce  all  the  conditions  of  the  contract,  and  to  furnish 
all  necessary  drawings  and  information  required  to  properly  illustrate 
the  design  given ;  also  to  make  estimates  for  the  contractor  of  the 
amounts  due  him  on  the  contract,  in  no  case  estimating  any  materials 
or  work  which  are  objectionable  or  have  not  become  permanent  parts 
of  the  work,  and  when  the  building  is  completed  to  issue  a  certificate 
to  the  contractor,  which  certificate  if  unconditional  sJiaU  he  an  accept- 
ance of  the  oontracty  and  shall  release  him  from  all  further  responsibil- 
ity on  account  of  the  work. 

The  eighth  is : — 

*'  The  proprietor  reserves  the  right  by  conferring  with  the  superin- 
tending architect  to  alter  or  modify  the  plans,  and  this  specification 
in  particular,  and  the  architect  shall  be  at  liberty  to  mak6  any  devia- 
tion in  the  construction,  detail  or  execution,  without  in  either  case 
invalidating  or  rendering  void  the  contract.  And  in  case  any  such 
alteration  or  deviation  shall  increase  or  diminish  the  cost  of  doing  the 
work,  the  amount  to  be  allowed  to  the  contractor  or  proprietor  shall 
be  such  as  may  be  equitable  and  just." 

By  the  sixth  provision  it  was  to  be  undei-stood  by  the  contrac- 
tors that  the  building  was  entirely  at  their  risk  until  the  same 
Vfm  aeeepted,  and  they  would  be  held  liable  for  its  safety  to 
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1881.        the  aiuount  of  money  paid  by  the  proprietor  on  account  of  the 
McMillan    same. 

Walkka.  ^®  ^*^®  ^^'^  favored  with  a  short-hand  writer's  report  of 
the  learned  Judge's  decision  on  the  motion  for  a  nonsuit,  and 
also  of  his  charge  which  is  certainly  a  veyy  great  convenience, 
and  for  which  I  think  the  Court  are  under  much  obligation. 
Not  having  heard  any  objection  to  the  correctness  of  these  re- 
ports I  shall  be  governed  by  them. 

From  the  evidence  it  appears  certificates,  under  which  pay- 
ments were  made  the  contractors,  were  granted  by  the  superin- 
tendent. These  certificates  do  not  seem  to  have  influenced  the 
learned  Judge ;  in  his  conclusions  he  appears  to  have  been  gov- 
erned entirely  by  the  5th  and  8th  provisions  above  mentioned, 
and  from  them  to  have  formed  his  judgment.  There  is  no  time 
specified  in  the  contract  before  me  when  the  work  was  to  be 
completed.  By  the  7th  provision  mention  is  made  of  unneces- 
sary delay,  &c.,  by  the  contractor  in  providing  the  necessary 
materials,  and  performing  the  necessary  labor,  and  to  insure 
the  completion  and  delivery  of  the  building  or  work  at  the 
time  set  forth  a/ad  contracted  for^  and  in  case  of  delay,  &c.,  the 
proprietor,  within  three  days  after  having  notified  the  contrac- 
tor in  writing  of  his  intention  so  to  do,  was  entitled  to  enter  on 
the  work,  &;c.,  &c.  And  it  was  only  under  this  7th  provision  the 
proprietor  could  enter  on  the  premises.  There  are  blanks  on  the 
back  of  the  agreement  attached  to  the  specifications,  which 
could  readily  have  been  used  for  the  purpose  of  setting  forth 
the  time  for  completion  of  the  contract,  but  they  are  not  filled 
in  or  signed,  so  no  time  is  specified  for  completion  of  the  con- 
tract. 

By  provision  No.  2,  the  contractor  was  to  follow  the  plans 
referred  to  and  to  furnish  all  materials  and  execute  all  work 
in  strict  accordance  therewith,  and  with  the  quality  and  kind 
of  material  set  forth  in  the  specifications  and  shown  by  the 
drawings.  By  provision  No.  3  the  building  was  to  be  a  perfect 
and  finished  job  of  the  kind.  I  do  not  discover  that  the  8th 
provision  materially  aifects  the  matter  in  contest  in  the  present 
case;  it  refers  rather  to  alterations  and  deviations. 

By  the  5th  provision  the  architect  was  faithfvUy  to  enforce 
aJl  the  conditions  of  the  contract;  to  furnish  drawings,  kc.\ 
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to  make  estimates, — in  no  case  estimating  any  nuUeriah  or  ^^^' 
work  which  were  ohjectionahley  or  had  not  become  permanent  McMillak 
parts  of  the  work ;  and  wfien  the  building  was  completed  to  issue  walkkr. 
a  certificate  which,  if  unconditional,  should  be  an  acceptance  of 
the  conti-act,  and  should  release  the  contractor  from  all  further 
responsibility  on  account  of  the  work.  When  the  alleged  damage 
was  done  the  building  was  not  completed,so  the  latter  part  would 
not  have  come  into  operation.  There  not  being  a  specific  time 
for  the  completion  of  the  work  the  contractor  had  a  reasonable 
time  for  completing  it.  As  before  mentioned  by  7th  provision, 
in  case  of  any  unusual  or  unnecessary  delay  or  inability  of  the 
contractor  to  provide  and  deliver  the  necessary  materials  and 
perfoinn  the  necessary  labor  at  the  time  the  same  was  required, 
so  as  to  insure  the  completion  and  delivery  of  the  building  or 
work  at  the  time  set  forth  and  contracted  for,  the  proprietor 
after  three  days  notice  in  writing,  had  a  right  to  enter  upon 
the  work  and  procure  such  necessary  materials  or  labor  to  be 
furnished  or  performed  as  the  case  might  require,  and  remove 
from  the  same  all  defective  materials  or  workmanship  as  in 
the  judgment  of  the  superintendent  might  be  found  necessary, 
and  carry  on  the  work  to  completion  in  such  way  as  should  be 
proper  and  right,  charging  the  cast  thereof  to  the  contractor 
and  deducting  such  charges  from  the  amount  of  the  contract 
price.  Supposing  it  can  be  successfully  argued,  that  the  words 
failing  to  perform  the  necessary  labor,  would  give  the  proprie- 
tor a  right  to  give  the  notice  under  provision  7,  and  assume 
the  completion  of  the  work  at  the  contractor's  expense — ^in  cluse 
the  centre  or  other  walls  were  not  put  upon  solid  rock,  which 
the  contract  required,  this  defect  however,  the  architect  as 
superintendent,  did  not  discover,  until  after  the  accident.  It 
was  a  provision  for  the  protection  and  benefit  of  the  proprietor, 
of  which  he  might  or  might  not  avail  himself  at  his  option. 
At  all  events  he  did  not  take  the  benefit  of  it,  and  his  omitting 
to  do  so,  I  do  not  think  will  increase  his  liability  in  the  present 
suit,  as  until  actual  possession  was. taken  by  the  proprietor,  the 
possession  was  in  the  contractor.  The  proprietor  could  only 
take  possession  for  some  failure  on  the  contractor's  part,  under 
the  7tb  provision^  and  could  take  possession  or  not  at  his  option. 
No  doubt  the  superintendent  had  a  very  large  controlling  power. 
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^Q^^'  If  the  work  were  not  done  according  to  the  contract,  he  could 
McMillan  withhold  his  certificate,  in  which  case  the  contractor  got  no  pay. 
Walxeb.  -^^  °^  ^^^^  ^^  ^®  ^  estimate  any  materials  or  work  which  were 
objectionable.  Assuming  the  certificates  given  by  the  superin- 
tendent can  be  considered  as  an  appropriation  of  the  work  cer- 
tified for,  such  an  exercising  of  control  over  it  as  would  render 
the  contractor  liable  for  any  damage  its  defective  construction 
might  cause,  the  giving  the  certificate  would  require  to  be 
with  an  intention  to  assume  the  control,  and  with  knowledge 
of  the  state  of  the  works — or  it  would  not  be  binding  on  the 
proprietor — ^as  in  case  of  defective  foundation  of  the  wall.  As 
to  its  not  going  down  to  solid  rock,  whatever  effect,  if  any,  the 
certificate  might  have  on  the  question  of  exercising  control  over 
the  wall  if  the  superintendent  knew  of  the  defect,  if  he  did 
not  know  of  the  defect,  it  ought  not,  and  I  think  should  not 
affect  the  proprietor,  whatever  charge  of  carelessness  the 
superintendent  might  subject  himself  to  by  reason  of  his  not 
watching  the  laying  of  the  foundation  more  narrowly.  At  all 
events  the  question  of  appropriating  the  wall  covered  by  the 
certificate  would  be  matter  for  the  jury  to  decide  under  full 
consideration  of  all  the  circumstances  proved  on  the  trial,  and 
this  matter  has  not  been  pronounced  upon  by  the  jury.  The 
liability  of  the  proprietor  I  think  does  not  arise  from  the  terms 
of  the  contract.  The  learned  Judge  in  refusing  the  nonsuit 
says :  the  attention  of  the  superintendent  was  called  to  the 
wall  by  the  inspector  of  buildings  twice.  The  superintendent 
does  swear  he  did  not  know  the  wall  was  not  on  solid  rock 
until  after  the  accident  If  the  calling  attention  to  the  wall 
would  affect  the  case,  the  evidence  not  agreeing  rendered  the 
matter  eminently  a  question  for  the  jury. 

In  his  charge,  the  learned  Judge  directed  the  jury  that  the 
contract  shewed  that  the  defendant  Walker,  retained  Control  over 
the  work.  He  had  his  own  architect  and  directed  him  to  see 
that  the  work  was  satisfactorily  done.  This  was  exercising  con- 
trol over  the  work.  In  this  power  and  control  he  reserved  the 
right  to  modify  and  change  the  work,  and  it  was  his  duty  to 
see  the  work  was  carried  on  according  to  contract.  The  wall, 
had  it  been  made  according  to  specifications,  the  witnesses  state, 
would  have  been  a  peif  ect  wall ;  but  it  was  not.    It  was  not 
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down  to  the  solid  rock ;  part  of  it  was  made  or  put  on  soft  ^^^' 
bottom-clay  and  not  with  concrete,  and  when  the  pressure  came  McMillan 
on  it,  it  slid  down.  It  thus  appears  the  defendant  Walker  walkbe. 
contracted  for  a  perfect  wall — ^sueh  a  wall  as  he  had  a  right  to 
contract  for,  and  if  the  contract  had  been  carried  out  no  damage 
would  have  happened.  I  apprehend  it  was  the  contractor  s 
businesB  to  see  the  wall  was  built  up  to  the  contract.  The  con- 
tractor no  doubt  would  be  liable  for  defects  in  the  carrying  out 
of  his  contract.  No  question  of  the  defendants'  interference 
as  creating  a  liability  was  left  to  the  jury.  The  position  of 
defendants'  liability  by  the  terms  of  the  contract  was  broadly 
assumed,  and  the  jury  were  told,  if  the  wall  fell  from  defects 
in  its  construction  the  defendants  were  liable  because  of  the 
power  reserved  in  the  contract  that  could  be  exercised  by  the 
superintendent.  No  act  done  or  anything  said  by  the  defend- 
ants', or  either  of  them,  was  left  to  the  jury.  The  simple  propo- 
sition enunciated  was  that  they  were  liable  by  virtue  of  the 
defendant  Walker's  superintendent  having  a  power  to  interfere. 
This  direction  I  think  cannot  be  sustained. 

In  Sted  V.  SoiUh-Eaaterh  Railway  Co.,^  it  was  held, that  where 
work  is  done  for  a  company  under  a  contract,  parol  or  other- 
wise, the  company  is  not  responsible  for  injury  resulting  to  a 
third  person  from  the  negligent  manner  of  doing  the  work, 
though  the  coTnpany  employ  tfieir  own  surveyor  to  superintend 
it  and  to  direct  what  shotdd  be  done. 

That  a  party  can  make  a  contract  for  the  erection  of  a  build- 
ing, legitimate  in  itself,  being  careful  to  employ  a  competent 
contractor  to  erect  and  complete  it,  without  creating  any 
liability  by  reason  of  the  contractor  failing  to  adhere  to  the 
terms  of  the  contract,  is  too  well  established  to  need  the  citing 
of  authority.  1  may  mention  EUis  v.  Sheffield  Oas  Conswmers' 
CompaTvyJ^ 

In  BvMer  v.  HuTUer,^  it  was  held,  that  where  a  person  em- 
ploys another  to  do  a  lawful  act  it  must  be  presumed,  in  the 
abfiHence  of  evidence  to  the  contrary,  that  he  employs  him  to 
do  it  in  a  careful  and  proper  manner,  and  unless  the  relation  of 
master  and  servant  exists  between  them  the  employer  is  not 
responsible  for  the  negligent  manner  in  which  the  act  is  done. 

116C.  B.660.  92  EL  ft  a  787.  a?  H.  &  N.  826. 
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^^^*  Therefore  where  the  plaintiff  and  defendant  were  owners  of 

McMillan  adjoining  ancient  houses,  and  an  architect  employed  by  the 
Walker,  defendant  to  superintend  the  repairs  of  his  house  having  con- 
sidered it  necessary  to  pull  down  and  rebuild  the  front  wall, 
agreed  with  a  contractor  to  do  the  work  for  an  estimated  price, 
and  the  workmen  of  the  contractor  in  pulling  down  the  wall 
removed  a  brest-summer  which  was  inserted  in  the  party  wall 
between  the  defendant's  and  plaintiffs  house  without  any  pre- 
cautions by  shoring  or  otherwise,  in  consequence  of  which  the 
front  wall  of  the  plaintiflf's  house  fell,  held,  that  there  wsls  no 
evidence  for  the  jury  of  any  liability  on  the  part  of  the  de- 
fendant. 

At  page  828,  Martin,  B.,  says,  where  a  person  employs  a 
builder  to  do  certain  work  and  he  does  it  negligently,  the  em- 
ployer is  not  liable  unless  he  personally  intei^feres.  The  illation 
of  master  and  servant  must  exist  before  any  person  can  be  made 
liable,  other  than  the  person  who  did  the  act  which  caused 
the  mischief.  At  page  830,  he  adds  that  there  was  no  evidence 
that  the  defendant  ordered  the  work  to  be  done  otherwise  than 
carefully  and  properly. 

Per  Wilde,  B.:  In  the  case  of  almost  every  house  that  is 
built,  the  owner  employs  an  architect,  the  architect  employs  a 
builder,  and  the  builder  employs  workmen,  but  the  owner  of 
the  house  is  not  responsible  for  the  negligence  of  the  workmen. 

Per  Pollock,  C.  B.,  page  832:  But  where  the  mischief  arises 
not  from  the  act  itself  but  from  the  improper  mode  in  which 
it  is  done,  the  person  who  ordered  it  is  not  responsible  unless 
the  relation  of  master  and  servant  exists. 

Wilde,  B.,  at  page  832,  distinguishes  Hole  v.  The  Sitting- 
bourne  and  Sheemess  Railway  Company,*  There  it  is  .said, 
that  where  the  act  itself  has  caused  the  injury,  the  person  who 
ordered  it  is  responsible,  but  where  the  injury  happened  from 
something  collateral,  in  the  course  of  carrying  out  the  order,  he 
is  not  responsible. 

No  doubt  a  proprietor  with  an  existing  contract  that  pro- 
tected him  from  liability  might  so  interfere  with  the  work 
as  to  render  himself  personally  responsible,  but  in  such  case, 
his  responsibility  would  be  by  reason  of  such  interference,  not 

16  H.  Ifc  N.  4^ 
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by  virtue  of  the  contract.    All  the  surrounding  circumstances        ^^^' 
would  require  to  be  considered,  and  unless  the  evidence  was    McMiu.an 
unquestionably  all  one  way  (which  it  is  not  in  the  present  case),     walksr, 
the  jury  would  have  to  pronounce  the  conclusion.    This  has 
not  been  done  in  the  case  before  us.    The  learned  Judge  has 
decided  the  matter  adversely  to  the  defendants  upon  the  con- 
tract itself,  which,  I  think,  it  was  not  competent  for  him  to  do. 

I  purposely  abstain  from  saying  more  at  present,  as  this 
motion  is  only  for  a  new  trial.  Tf  it  was  a  motion  for  a 
nonsuit,  the  question  of  plaintiffs  right  to  recover  at  all  would 
have  to  be  determined.  What  may  turn  up  on  a  new  trial,  if 
a  second  trial  should  be  had,  or  what  the  result  of  a  verdict 
under  a  different  direction  might  be,  it  is  needless  to  discuss.  I 
am  only  required  to  pronounce  my  opinion  upon  the  case  as  it 
was  presented  to  the  jury,  and  as  so  presented,  I,  with  all  defer- 
ence to  the  opinion  of  my  learned  brother  Weldon,  am  unable 
to  come  to  the  conclusion  that  the  verdict  can  be  sustained. 

Then  as  to  the  sand  contributing  to  the  damage.  Several 
pleas  raise  this  question.  Mr.  Sears,  a  witness  for  plaintiff, 
attributes  the  injury  to  the  fact  of  some  boards  being  fastened 
close  up  to  the  centre  wall  instead  of  a  space  being  left  be- 
tween the  boards  and  the  wall,  that  the  rain  might  escape 
without  running  down  the  wall.  He  says  he  knew  there  was 
a  very  heavy  rain  storm  of  some  nineteen  or  twenty  hours 
duration,  which  had  been  the  cause  of  the  water  running  down 
the  wall  that  caused  the  injury.  He  also  says  the  foundation 
was  to  the  rock. 

The  foundation  of  plaintiff^s  building  was  not  carried  to  the 
rock.  James  Thomson  says  a  large  quantity  of  sand  was  im- 
proper ;  McMurray  speaks  of  the  sand ;  O'Brien  speaks  of  one 
hundred  loads  of  sand  lying  against  the  centre  wall;  McMonagle 
thought  it  was  dangerous  to  have  so  much  sand  there — it  might 
affect  the  wall ;  he  speaks  of  from  seventy-five  to  one  hundred 
tons.  If  no  sand  had  been  there,  in  his  opinion  the  rain  would 
not  have  carried  down  the  wall.  He  found  the  wall  under  the 
sand  side  was  gone  and  was  perfectly  sound  on  the  other  side. 
Babcock  believed  the  injury  was  caused  by  the  sand.  With- 
out further  stating  any  particular  evidence,  I  think  there  was 
sufficient  evidence  of  the  sand  causing  the  damage  to  raise 

TA  v.-p.  *  a  9 
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1881.        a  question  which  should  have  been  left  to  the  jury,  and  it  was 

McMn^LAN   not  left  to  them.     The  injury  being  caused  by  the  sand  was 

Walker,     important  under  the  fourth  plea  to  first  count,  fifth  plea  to  the 

second  count,  fourth  plea  to  third  count,  fourth  plea  to  fourth 

count,  third  plea  to  fifth  count,  fourth  plea  to  fifth  count. 

As  to  the  liability  of  Sears,  I  think  this  should  have  been 
specifically  left  to  the  jury  with  a  direction  from  the  Judge  as 
to  what  would  create  a  liability  on  his  part.  Some  of  the  wit- 
nessess  speak  of  his  interfering.  Some  say  he  gave  ordera; 
others  say  he  gave  no  orders.  It  is  said  he  was  the  agent.  He 
says  himself,  after  the  contract  was  made  he  did  not  interfere 
directly  or  indirectly.  It  did  not  appeat  he  was  to  derive  any 
benefit  from  it.  Without  expressing  any  opinion  as  to  whether 
or  no  there  was  sufiicient  evidence  to  have  justified  the  jury  in 
implicating  Sears,  I  think  this  verdict  cannot  be  saddled  upon 
him  without  the  juiy,  with  proper  directions,  having  found 
against  him.  On  this  gi'ound  also  I  think  the  verdict  cannot 
be  sustained. 

As  to  the  corporation  ordinance,  it  was  not  made  until  two 
days  after  the  contract,  so  the  contract  would  be  legitimate 
when  entered  into.  Whatever  effect  the  ordinance  might 
have  if  properly  before  the  court,  I  think  it  should  have  been 
pleaded.  At  all  events,  if  the  plaintiff's  wall  was  not  built  in 
accordance  with  the  law,  which  appeared  to  have  been  assumed 
on  the  argument,  the  injury  not  appearing  to  have  been  wilful 
or  intentional,  I  do  not  very  well  see  how  the  ordinance  would 
aid  the  plaintiff.  These  mattci-s,  I  think,  should  have  been 
pronounced  upon  by  the  jury,  and  they  were  not. 

The  fact  of  the  learned  Judge  offering  to  put  any  questions 
the  counsel  wished  to  the  jury,  I  do  not  think  should  affect 
the  case.  All  the  issues  had  to  be  properly  disposed  of  whether 
the  counsel  wished  questions  put  to  the  jury  or  not.  To  dis- 
pose of  all  issues  was  the  Judge's  peculiar  duty.  The  issues 
were  put  on  the  record  for  that  purpose,  and  whether  the 
counsel  wished  any  questions  put  to  the  jury  or  not,  they 
should  have  been  disposed  of. 

The  counsel  not  availing  himself  of  the  learned  Judge's  offer 
will  not,  I  think,  prevent  his  taking  exception  to  any  of  the 
issues  being  overlooked  or  left  unpronounced  upon  or  mis- 
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directed  upon.     Cciiain  issues  are  presented  for  trial,  and  if        ^381. 
they  are  material,  and  are  left  undisposed  of,  or  not  properly    McMillait 
disposed  of,  I  do  not  see  how  a  verdict  leaving  them  undisposed     walkee. 
of,  or  improperly  disposed  of,  can  he  sustained. 

As  to  the  alleged  improper  ]*ef  usal  of  the  learned  Judge  to 
permit  the  defendant's  counsel  to  read  to  witness  Babcock 
what  Spears  had  sworn  was  said  by  him,  Babcock,  about 
making  a  mistake,  in  order  to  ask  Babcock  whether  such  state- 
ment was  true  or  not,  the  learned  Judge  I'uling  that  Babcock 
caald  only  be  asked  to  give  his  version  of  the  conversation. 

Leading  questions,  that  is,  questions  which  suggest  to  the 
witness  the  answer  desired,  or  which,  embodying  a  material 
fact,  admit  of  a  conclusive  answer  by  a  simple  negative  or 
aliimative,  are  not  in  general  allowed  to  be  put :  Taylor  Evid., 
4  ed.,  page  1191,  see.  1162  (a).  To  abridge  the  proceedings  and 
biing  the  witness,  as  soon  as  possible,  to  the  material  point  on 
which  he  is  to  speak,  the  counsel  may  lead  him  on  to  that 
length  and  may  recapitulate  to  him  the  acknowledged  facts  of 
the  case  which  have  been  already  established  (same  sec.) 

Section  1263,  page  1192.  So  where  a  witness  is  called  to 
contradict  another  who  has  denied  using  certain  expressions, 
counsel  are  sometimes  permitted  to  ask  whether  the  particular 
words  denied,  were  not  in  fact  uttered  by  the  former  witness, 
citing  EdmoTids  v.  Walter,^  per  Abbot,  C.  J. ;  but  this  rule 
seems  only  to  apply  to  such  expressions  as  in  themselves  are  *not 
evidence  in  the  cause.  The  object  of  relaxing  the  general  rule 
being  simply  to  exclude  the  other  parts  of  the  conversation 
which  would  not  be  admissible:  HaUett  v.  Cousena,^  per 
Erskine,  J. 

As  to  the  Judge's  discretionary  power  which  he  has,  uncon- 
trollable, even  on  a  bill  of  exceptions,  and  exercisable  to  what- 
ever extent  he  may  think  fit,  (though  the  power  should  only 
be  exerdsed  so  far  as  the  purposes  of  justice  plainly  require)  see 
Taylor,  Evid.  s.  1263.  This  is  a  power  to  extend  the  putting  of 
leading  questions,  not  to  restrict  where  the  party  has  a  right  to 
put  them. 

Where  a  witness  is  called  in  order  to  contradict  the  testi- 
niony  of  a  former  witness  who  has  stated  that  such  and  such 
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>^^-  expressions  were  used,  or  such  and  such  things  were  said,  it  is 
McMiLLAK  the  usual  practice  to  ask  whether  those  particular  expressions 
WaIkxr.  were  used,  or  those  things  were  said,  without  putting  the  ques- 
tion in  a  general  form  by  inquiring  what  was  said.  If  this 
were  not  to  be  allowed,  it  is  obvious  that  much  irrelevant  and 
and  even  inadmissible  matter  would  frequently  be  detailed  by 
the  witness.  The  negative,  if  not  allowed  to  be  directly 
proved,  could  only  be  proved  indirectly  by  calling  on  the  wit- 
ness to  detail  the  whole  of  what  was  said  on  the  particular 
occasi(m,  if  any  such  were  singled  out  by  the  evidence,  or 
to  detail  the  whole  of  several  conversations,  where  the  use 
of  the  alleged  expressions  was  not  limited  to  any  conversation 
in  particular.  After  all,  the  evidence  would  not  be  complete 
and  satisfactory  to  establish  the  negative,  unless  sooner  or  later, 
the  question  as  to  the  use  of  the  particular  expressions  were  to 
be  directly  put,  for  till  then,  the  evidence  would  shew  only 
that  the  witness  did  not  remember  their  use ;  but  the  direct 
negative,  after  the  attention  of  the  witness  has  been  excited 
by  the  suggestion  of  the  very  expressions,  would  go  much 
farther.     Starkie's  Evid.,  7  Am.  ed.,  pages  171  and  172. 

In  HaUett  v.  Gtmsens,^  the  counsel  examining  a  person  to 
contradict  a  witness,  was  not  at  liberty  to  lead  by  reading  from 
his  brief  the  words  denied,  the  conversation  spoken  to  by  the 
first  witness  being  evidence  of  itself.  What  the  witness  said 
about  making  a  mistake  would  not  amount  to  evidence  of  any 
fact  in  the  case.  I  am  therefore  of  opinion  the  counsel  had  a 
right  to  lead  the  witness  by  reading  the  statement  made  by 
the  previous  witness.  The  attention  of  the  witness  must  be 
called  in  some  way  to  the  particular  statement,  and  without 
the  statement  being  read  or  made  known  to  him,  I  do  not  very 
well  see  how  he  could  say  whether  or  no  he  made  it  to  the  pre- 
vious witness. 

As  to  refusing  to  allow  the  counsel  for  each  party  to  cross- 
examine  separately,  I  refer  to  Syrn/m  v.  Fro/eer,* 

Ooekbum,  C.  J.,  expressed  a  doubt  as  the  defendants  plead- 
ed jointly,  whether  they  could  appear  by  counsel  separately, 
but  his  impression  was  that  if  the  defences  were  in  substance 
difierent  he  should  allow  the  defendants  to  be  represented 
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separately.    Next  day  the  learned  Judge  said,  as  the  defendants        ^^^' 
joined  in  their  pleading  they  could  not  appear  by  separate    McMillak 
counsel,  unless  their  defences  in  any  material  sense  were  differ-     Walkbb. 
ent  and  distinct,  as  to  which  he  should  rely  on  the  statement 
of  counsel.    Parry,  Sergt.,  said  he  was  bound  to  say  that  neither 
of  the  defendants  meant  to  throw  blame  upon  the  other,  or  to 
set  up  a  defence  in  substance  different.     Cockbum,  C.  J.,  said, 
upon  this  answer  he  thought  that  the  defendants  had  not  a 
right  to  appear  by  different  counsel. 

In  Scale  v.  Evans}  Where  the  defendants  had  pleaded  a 
joint  plea  of  not  guilty.  The  Judge  would  not  allow  counsel 
for  each  defendant  to  cross-examine  separately  or  to  address 
the  jury  separately.  Vide  note  to  the  case.  In  the  case  of 
Ridgway  v.  PhUip,^  Where  two  defendants  pleaded  sepa- 
mtely  and  by  different  attorneys  and  employed  different 
counsel  at  the  trial,  it  was  held  that  the  counsel  for  each  de- 
fendant had  a  right  to  cross  examine  the  witnesses,  and  to 
address  the  jury  separately,  and  on  Mr.  Kelly,  for  the  plaintiff, 
observing  that  this  practice  had  been  held  to  be  incorrect,  Mr. 
Baron  Parke  said,  "it  has  been  so  ruled,  but  it  is  not  calculated 
to  further  the  ends  of  justice.  I  think  the  proper  course  was 
pursued  in  the  present  case.*'  (In  this  case  the  counsel  of  the 
two  defendants  cross-examined  and  addressed  the  jury  separate- 
ly.) In  the  case  of  Chippendale  v.  Masaon,^  where  several 
defendants  appeared  by  separate  attorneys  and  had  separate 
counsel.  Lord  EUenborough  only  heard  one  counsel  address  the 
jury,  and  only  allowed  one  cross-examination,  because  the  de- 
fendants were  all  in  the  same  interest. 

In  Ferring  v.  Tucker,*"  where  two  defendants  appeared  and 
pleaded  b}"  one  attorney,  but  at  the  trial  counsel  appeared  only 
for  one  defendant,  and  the  other  defendant  appeared  in  person, 
the  counsel  only  was  allowed  to  address  the  jury,  but  the  defend- 
ant who  had  no  counsel,  was  allowed  to  cross-examine  the  wit- 
nesses.  I  cannot  see  why  the  parties  appearing  and  pleading 
the  same  pleas  by  same  attorney  should  make  any  difference  if 
separate  counsel  appear  on  the  trial.  Such  a  course  tends  most 
materially  to  save  expense,  and  to  reduce  the  volume  of  pleading. 
Different  grounds  of  defence  may  be  available  under  one  plea, 
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^^81.        I  think  the  weight  of  authority  is  in  favor  of  allowing  each 

McMillan  counsel,  at  all  events,  to  cross-examine  the  witnesses  in  the 
Walker,  absence  of  the  Judge  calling  on  counsel  to  ascertain  whether 
the  defences  are  identical  or  substantially  separate,  as  was 
done  in  Symm  v.  FrcLser.^  When  the  evidence  was  concluded 
the  Judge  could  decide  for  hims'elf  whether  or  no  there  was 
reasonable  ground  for  both  counsel  to  address  the  jury  without 
calling  on  counsel  for  information  as  to  the  grounds  of  defence 
being  substantially  different.  The  defendant,  Walker,  has  been 
defeated  substantially  upon  a  construction  of  the  contract.  The 
other,  who  it  appears  was  merely  an  agent,  not  a  party  to  the 
contract  in  any  way  has  been  associated  with  him  in  his  defeat ; 
and  to  a  sufficient  extent  to  test  the  principle  has  not  been  allow- 
ed by  his  counsel  to  cross-examine  witnesses  against  him.  The 
defendant.  Walker's  counsel,  no  doubt  for  the  purpose  of  testing 
the  point  on  his  behalf  has  also  been  denied  the  same  privilege. 
What  benefit  either  party  might  have  derived  from  the  exer- 
cise of  the  privilege,  it  is  impossible  to  say,  and  it  is  equally 
impossible  to  say  what  prejudice  or  loss  has  been  caused  to 
either  or  both  defendants  from  having  been  denied  the  privi- 
lege of  cross-examination.  The  grounds  upon  which  each 
defendant  sought  to  escape  liability  are,  I  think,  substantially 
different.  One  defendant.  Walker,  was  found  guilty  upon  the 
learned  Judge's  construction  of  the  contract.  The  other  defend- 
ant. Sears,  could  only  have  been  defeated  by  reason  of  some 
interference  with  the  work.  On  this  ground  also,  I  think  the 
verdict  should  not  be  allowed  to  stand. 

The  rule  for  a  new  trial  I  think,  should  be  made  absolute. 

The  Court  being  equally  divided,  the  verdict  stood  for  $3952. 
32,  the  amount  of  damages  found  by  the  jury. 

Rule  accordingly. 


18  F.  ac  F.  660. 
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Ik  re  the  Goods  op  ALEXANDER  FERGUSON.  1881. 

[Isfc  IHyisioii,  before  Allen,  C.  J.,  and  Duff  and  Palmer,  JJ.]  April, 

Will — Execution — Signature  by  testator — Presumptions  where  iw  posi- 
tive evidence  of  signature  being  to  unU  vslhen  attested  by  witnesses 
—  Whal  a  sufficient  acknowledgment  in  t/ie  presence  of  witnesses 
— Evidence — How  far  attestation  clause  inay  be —  Witnesses  sign- 
ing in  each  otiiers*  presence. 

If  a  testator  produces  a  paper  and  aaka  persons  to  sign  it,  giving  them  to  under- 
ituid  that  it  his  will,  it  is  not  necessary  to  have  direct  evidence  that  his 
ngnatnre  was  on  the  paper  when  he  asked  them  to  sign  it ;  but  the  court  is 
at  liberty  to  judge  from  all  the  circumstances  of  the  case  whether  his  signa- 
tare  was  there  at  the  time  or  not. 

To  a  will  written  in  the  testator's  handwriting  and  concluding  with  the  fol- 
lowing ietHmonium  clause :  "In  witness  whereof  I  have  hereunto  set  my  hand 
•ad  B»U,"  etc.,  was  an  attestation  clause,  also,  in  the  testator's  handwriting 
as  follows:  "The  said  Alexander  FerKusoh"  (the  testator)  "this,  etc.,  sealed 
sad  delivered  this  instrument  as  and  for  his  last  will  and  testament,  and  we, 
at  his  request  and  in  his  presence  and  in  the  presence  of  each  other  have 
hereunto  written  our  names  as  subscribing  witnesses."  (Signed)  "Charles 
McKeen,  William  McKeen. "  When  produced,  the  will  bore  the  testator's  sig- 
oatue  in  the  usual  place.  It  was  not  signed  in  the  presence  of  the  wit- 
nesses, and  there  was  no  evidence  that  either  of  them  saw  his  signature 
to  the  paper  when  they  subscribed  it  as  witnesses.  The  testator  brought  the 
will  to  the  witnesses'  shojp,  and  told  C.  McK.,  one  of  them,  it  was  his  will, 
and  asked  him  to  sign  it.  The  other,  W.  McK.,  a  brother  of  the  first 
coining  in  at  the  time,  the  testator  said,  "let  your  brother  sign  also,"  which 
the  latter  did  without  knowing  what  the  paper  was.  He  did  not  remember 
aeeioff  his  brother  sign  it.     He  did  not  know  what  the  paper  was  and  no  one 

Held,  (by  Allen,  C.  J.,  and  Palmer,  J.,  Duff,  J.,  dubitarUe),  that  it  might  be 
presumed  that  the  testator  signed  it  before  he  went  to  the  shop  and  that  it 
was  then  a  complete  instrument  so  far  as  he  himself  could  complete  it. 

H^l/l  (by  Allen,  C.  J.,  and  Duff,  J.,  Palmer,  J.,  dissenting)  that  there  was 
not  an  acknowledgment  by  the  testator  of  the  will  in  the  presence  of  the 
witnesMS  as  requirai  by  the  Act.     (Consol.  Stat.,  c.  77»  s.  5.) 

By  Duff,  J.,  that  there  was  not  a  proper  attestation  by  the  witnesses  in  the 
presence  €i  each  other. 

By  Palmes,  J.,  that  looking  at  the  attestation  clause  there  was  sufficient  evi- 
denee  of  the  witnesses  having  signed  the  will  in  the  presence  of  the  testator 
and  in  the  presence  of  each  other  to  justify  the  court  m  upholding  the  will. 

The  coort  on  an  appeal  from  the  Probate  Court  will  decide  questions  of  fact 
from  the  evidence  sent  up  on  appeal  irrespective  of  the  finding  of  the  Judge 
of  the  Probate  Court     (ConsoL  Stat.,  c.  52,  s.  47.) 

Appeal  from  the  decision  of  the  Judge  of  Probates  for  North- 
umberland County.  The  question  in  the  case  was  whether  a 
paper  propounded  by  the  appellant  as  the  will  of  Alexander 
Ferguson  had  been  duly  executed  as  such.  The  Judge  of  Pro- 
bates decided  that  it  was  not  duly  executed. 

Charles  McKeen,  the  first  witness,  who  was  well  acquainted 
with  the  deceased,  and  had  had  considerable  dealings  with  him, 


Ferguson. 
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^^^'         gave  the  following  account  of  what  took  place  when  he  signed 

In  re         the  will : — 
The  Goods  OF 

AixxA^v^  "I  remember  putting  my  name  to  a  paper,  (the  will  was  then  put 
in  his  hands).  I  cannot  say  I  know  this  paper.  I  must  have  seen 
it,  for  this  is  my  signature  (points  to  his  name).  I  must  have  signed 
it.  I  don^t  remember  putting  my  name  to  any  other  paper  He 
(Ferguson)  produced  a  paper;  it  was  in  my  shop  he  produced  it. 
He  produced  a  paper  and  asked  me  if  I  would  sign  it.  I  told  him  I 
would  not  sign  any  paper  without  knowing  what  it  was.  He  told 
me  it  was  a  will.  He  gave  me  liberty  to  satisfy  myself  it  was  a 
will.  He  did  not  want  me  to  read  it.  I  saw  the  words  '  will 
and  testament'  in  it — ^that  satisfied  me  it  would  not  do  me  any 
harm,  and  I  put  my  name  to  it.  My  brother  came  in.  I  cannot  say 
when  my  brother  came  in ;  he  was  not  in  when  Ferguson  produced  to 
me  the  paper.  I  don't  think  my  brother  was  in  when  I  signed  it. 
When  my  brother  came  in  Ferguson  said  'let  your  brother  sign  it 
too.'  I  did  not  see  my  brother  sign  the  will.  During  the  time  Fer- 
guson was  in  he  spoke  of  the  duty  of  making  a  will.  I  cannot  tell 
what  Ferguson  did  with  the  pa[)er ;  I  did  not  see  him  take  it  away. 
It  was  lying  on  the  show  case  when  I  last  saw  it.  I  could  not  see 
him  take  it  and  put  it  in  his  pocket,  as  I  took  a  chair  from  the  room 
and  went  to  work.  *  *  *  I  don't  know  if  his  (Ferguson's)  signa- 
ture was  on  it  when  I  signed  it.  I  did  not  see  Ferguson  sign  it.  I 
won't  swear  that  he  said  it  was  hia  will ;  but  he  said  it  was  a  will. 
I  won't  swear  that  he  said  it  was  his  will,  or  not.  I  had  no  other 
business  with  him  that  day.  He  was  only  in  a  short  time.  My  sig- 
nature was  made  in  my  shop — a  small  shop,  size  13x15  feet,  I  think. 
*  *  *  He  said  it  was  the  duty  of  pei*sons  to  make  a  will.  My 
brother  was  not  in  when  Ferguson  came  in.  He  came  in  when 
Ferguson  was  there,  I  signed  it  (the  will)  first.  I  did  not  see  my 
brother  sign  it;  he  must  have  signed  it  in  the  shop.  When  my 
brother  came  to  sign,  I  went  into  a  room  off  the  shop  for  a  chair  to 
go  to  work,  *  *  *  I  did  not  see  Ferguson's  signature  on  the 
paper — it  might  have  been  there.  I  don't  know  how  I  came  to  put 
my  signature  where  it  is — might  have  been  from  the  way  the  paper 
was  folded.  Ferguson  did  not  wish  me  to  read  the  paper.  I  suppose 
I  signed  it  as  a  witness.  When  ray  brother  came  in  I  was  standing 
at  the  show  case;  I  don't  think  he  was  pi^esent  when  I  signed.  Don't 
remember  any  conversation  after  my  brother  came  in.  If  he  signed 
it  when  I  went  into  the  room,  I  could  not  see  him  sign  it.  If  I  had 
looked  I  could  have  seen  him  sign  it.  I  was  in  a  position  at  no  time 
after  I  left  the  show-case  to  see  him  sign  it  Standing  in  any  part  of 
the  shop,  I  coidd  have  seen  him  sign  the  will  if  I  had  looked.  The 
only  time  I  went  into  the  room  off  the  shop,  was  to  get  the  chair. 
Had  to  go  about  ten  yards  to  get  the  chair,  and  returned  immediately. 
Ferguson  was  sitting  in  the  shop  outside  the  counter.  *  ♦  ♦  i 
am  not  prepared  to  say  that  my  brother  did  not  sign  the  paper  while 
I  was  in  the  front  shop.     I  wiU  not  swear  that  Ferguson's  signature 
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was  not  there  when  he  subscribed  as  a  witness.     I  think  my  brother        1881. 
was  not  present  when  I  signed ;  I  am  not  positive."  Tnre 

On  cross-examination  the  witness  said ; —  Thb  Goods  of 

"When  I  signed,  I  stood  behind  the  show-case.  My  impression  is,  Ferguson. 
that  I  signed  before  my  brother  came  in.  When  my  brother  came 
in,  and  came  round  to  the  end  of  the  counter,  Ferguson  said,  'let  your 
brother  sign  it  too.'  I  left  the  paper  on  the  show-case;  and  when 
my  brother  stepped  up,  I  stepped  away  to  get  a  chair.  *  *  *  j 
did  not  see  my  brother  sign  it  at  all,  nor  with  the  pen  in  his  hand. 
I  don't  know  whether  my  brother  would  have  time  to  sign  it  while  I 
was  in  the  other  room.  If  he  picked  up  the  pen  he  could  have  signed 
it  while  I  was  in  the  other  room.  I  did  not  see  my  brother  writing 
after  I  came  in  from  the  room.  I  did  not  see  him  with  the  pen  at 
all.  I  am  satisfied  he  stepped  up  to  the  show-case  with  the  intention 
to  sign.  ♦  *  ♦  Ferguson  did  not  write  his  name  in  our  presence. 
He  did  not  put  the  seal  on  in  our  presence.  He  did  not  acknowledge 
his  signature  in  our  presence." 

William  McEeen,  the  other  witness,  states  as  follows: — 

"I  put  my  name  to  the  paper  at  the  request  of  Mr.  Ferguson.  He 
said  to  my  brother,  *let  your  brother  sign  it  also.'  My  brother  was 
standing  behind  the  show-case  when  Ferguson  said  4et  your  brother 
sign  also.'  I  don't  remember  seeing  my  brother  sign  it.  I  swear  I 
did  not  see  my  brother  sign  it.  It  would  be  very  hard  for  him  to 
sign  it  without  me  seeing  him  if  I  was  in  the  shop.  I  will  not  under- 
take to  swear  that  he  could  not  sign  it  without  me  seeing  him.  I 
will  not  say  I  was  not  in  the  shop  when  Mr.  Ferguson  came  in.  I 
have  not  a  very  distinct  recollection  of  the  circumstances.  I  don't 
recollect  whether  my  brother  was  present  when  I  signed.  Ferguson 
did  not  produce  any  document  to  me,  or  in  my  presence.  The  paper 
was  on  the  show-case,  and  I  signed  it  when  Ferguson  was  present.  I 
cannot  say  where  my  brother  was  when  I  signed.  I  cannot  say  he 
went  away  from  beside  me.  I  cannot  tell  in  what  position,  or  where 
my  brother  was.  *  *  *  I  don't  remember  any  conversation — 
don't  recollect  Ferguson  saying  anything  in  reference  to  it." 

On  cross-examination,  he  said: — 

'*!  don't  remember  seeing  Ferguson  sign  the  paper.  Did  not  see 
him  put  the  seal  on.  I  cannot  say  the  signature,  '  Alex.  Ferguson,' 
was  on  the  paper  when  I  signed  it.  For  all  I  know,  Ferguson's  name 
might  have  been  written  afterwards.  Ferguson  did  not,  I  think, 
point  out  the  signature  to  me,  and  acknowledge  it.  When  I  came  in 
the  shop,  the  first  I  heard  said  was  by  Ferguson,  4et  your  brother 
sign  it  also.'  My  brother  was  then  behind  the  show-case.  He  step- 
pe away  from  where  he  was  standing,  and  I  stepped  in.  I  did  not 
know  \rh&t  1  was  signing,  and  no  person  told  me." 

June  17  and  18, 1880.  Thomson,  Q.  C,  and  WUkvnson,  Q.  0., 
were  heard  in  support  of  the  appeal,  and  Wddon,  Q.  C,  and 
0.  Q.  OUbert,  contra. 

ToLV.— P.KB.  10 
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^^^-  The  positions  taken  by  counsel  and  the  cases  cited  are  fully 

In  re        discussed  in  the  several  opinions  of  the  Judges. 

Alkxandkr  .  .  .  C'ur.  adv,  vulL 

Ferguson.        The  following  opinions  were  now  delivered : 

Palmer,  J.  This  is  an  appeal  from  the  decision  of  the  Judge 
of  Probates  for  the  County  of  Northumberland,  in  which,  on 
an  application  to  have  it  proved  in  solemn  fonn,  he  decided 
that  the  will  of  one  Alexander  Ferguson  was  not  proved  to  have 
been  properly  executed.  As  the  sole  question  in  this  case  is 
one  of  fact,  it  is  important,  in  view  of  the  general  law  relating 
to  appeals  on  questions  of  fact,  to  first  determine  the  principle 
upon  which  this  appeal  is  to  be  decided  in  that  regard,  and  I 
think  that  the  law  in  this  particular  is  that  we  are  bound  to 
decide  the  case  the  same  as  if  it  was  before  us  for  the  first 
time,  and  to  entirely  disregard  the  finding  of  the  Judge  in  the 
Ck)urt  below.  In  other  words  to  give  no  weight  to  his  finding, 
and  in  this  respect  this  appeal  diflTers  fi*om  ordinary  appeals  on 
questions  of  fact,  the  general  rules  governing  which  are  laid 
down  in  Oray  v.  TumbuU^  This  is  the  effect  of  the  latter 
part  of  sec.  47  chap.  62,  of  the  Consolidated  Statutes,  which 
gives  this  appeal :  The  language  of  which  is,  "  and  upon  thq 
hearing  of  any  such  appeal  the  Supreme  Court  shall  decide 
questions  of  fact  from  the  evidence  sent  up  on  appeal,  irrespec- 
tive of  the  finding  of  the  Judge  of  Probates  in  the  Court  below." 

Then  judging  from  the  evidence  so  sent  up,  and  disregarding 
the  finding,  was  this  will  duly  executed  or  not  ? 

To  decide  this,  I  think  we  must  determine  the  following 
questions,  whether  there  is  any,  and  what  evidence  of  the  due 
execution  of  it.  and  if  so,  is  such  sufficient  to  satisfy  the  court 
that  it  was  properly  executed;  and  then,  is  there  any  evidence  to 
disprove  that,  and  if  so,  what  is  the  truth  in  regard  to  that  ques- 
tion, having  regard  to  all  the  circumstances  proved  in  the  case. 

The  proper  execution  of  tlie  will  is  made  by  sec.  5  chap.  77, 
Con.  Stat.,  to  be  that  it  must  be  signed  by  the  testator  at  the 
foot  or  end  thereof,  or  such  signature  must  be  made  or  acknowl- 
edged by  the  testator  in  the  presence  of  two  or  more  witnesses, 
presentat  the  sftme  time,  and  such  witnesses  must  attest  and  sub- 
scribe the  will  in  the  presence  of  each  other  and  of  the  testator. 

This  will  was  unquestionably  signed  by  the  testator  as  direct- 

iL.  R.  2  H.  L  Sc.  Ap.  68. 


"  (Signed) 
Alex.  Feroubon,    [L.  S.]" 
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ed  by  the  statute,  for  his  signature  is  at  the  end,  and  also  in        ^^81. 
the  attestation  clause,  which  is  at  the  foot  of  the  will  and  ex-        In  re 

tends  about  one  half  way  across  the  page,  and  the  whole  of  it  alsxampkb 

is  embraced  by  a  mark  as  below :  Fkboobok. 

"The  said  Alexander  Ferguson  this 
SOth  day  of  April,  A.  D.  1879,  sealed 
and  delivered  this  instrument  as  and 
for  bis  last  will  and  testament,  and  we 
at  his  request,  and  in  his  presence,  and 
in  the  presence  of  each  other,  have 
hereunto  written  our  names  as  siib- 
bcribing  witnesses. 

(Signed)      Charles  MoKebn, 
"  William  McKebk." 

The  whole  will,  except  the  signature  of  the  witnesses  was 
proved  to  be  the  handwriting  of  the  testator. 

Then,  is  there  any  evidence  that  it  was  signed  or  acknow- 
l^ed  by  the  testator  in  the  presence  of  these  two  witnesses 
present  at  the  same  time  ? 

To  determine  this  point  it  is  important  to  know  whether  the 
testator's  own  statements,  made  in  the  will  itself,  and  acts  are 
evidence  to  prove  this.  I  think  they  are,  and  that  it  may  be 
proved  by  what  is  called  internal  evidence  of  the  will  itself, 
that  is  the  appearance  of  the  will  as  well. 

Now  what  does  the  attestation  clause  prove  ?  It  distinctly 
states  that  all  the  requisites  of  a  legal  execution  of  the  wiU  had 
been  done  and  performed  except  only  it  omits  to  state  that 
the  testator  had  signed  it.  This  omission,  I  think  wholly 
immaterial,  from  the  apparent  fact  that  the  testator  had  writ- 
ten his  name  in  full  in  the  first  part  of  the  attestation  clause, 
which  was  of  itself  a  sufficient  signature  to  satisfy  the  statute. 
See  /n  tAe  Goods  of  Casmore;^  In  the  Qoods  of  Walker;^  In 
the  Goods  of  Hudcvale,^ 

If  the  testator  wrote  the  truth  when  he  wrote  that  clause,  it 
proves  that  he  sealed  and  delivered  that  instrument  as  and  for 
his  hist  will  and  testament,  and  that  the  two  witnesses,  at  his 
request  and  in  his  presence,  and  in  the  presence  of  each  other, 
wrote  their  names  thereto  as  subscribing  witnesses.  For  if  all 
this  is  not  true,  then  the  testator  has  deliberately  concocted  a 
a  paper  and  laid  it  away  containing  false  statements,  calculated 

>b&-lP.aiD.«6a  «81  L.  J.  p.  68:  tL.aiP.*]X87a 
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l^i»        to  deceive  the  persons  who  were  to  administer  his  affairs  after 

In  re       his  death.     If  what  is  written  is  true  then  he  must  have  ac- 

.Sxanbto'^  knowledged  his  signature  in  the  presence  of  the  two  witnesses 

FxBousoN.    at  the  same  time ;  for  it  is  quite  sufficient  for  a  testator,  after 

he  has  subscribed  his  name,  and  has  then  written  an  attesting 

clause  declaring  thereby  that  he  had  made  and  published  the 

instrument  as  his  will  and  had  properly  subscribed  it,  to  ask  the 

witnesses  in  his  presence,  and  in  the  presence  of  each  other  to 

write  their  names  thereto  as  subscribing  witnesses,  this  being 

a  sufficient  acknowledgment  of  his  signature. 

The  doctrine  of  the  case  of  OwiUim  v.  OmUlim,^  is  that  if  a 
testator  produces  a  paper,  and  gives  the  witn&sses  to  understand 
that  it  is  his  will  and  gets  them  to  sign  their  names,  that 
amounts  to  an  acknowledgment  of  his  signature,  if  the  Court  is 
satisfied  that  the  signature  was  on  the  will  at  the  time.  Sir 
Cresswell  Cresswell,  at  page  205  says : — 

''  If  it  were  necessary  to  have  direct  evidence  that  the  name  of  the 
testator  was  on  the  wiU  when  he  acknowledged  it  by  asking  them  to 
witness  his  will,  the  proof  of  execution  would  fail,  but  that  certainly 
is  not  necessary." 

Now  if  it  be  true  as  said  by  Lord  Penzance  in  Beckett  v. 
Howe^  that  we  are  at  liberty  to  judge  from  the  circumstances 
of  the  case  whether  the  name  of  the  testator  was  on  the  will 
at  the  time  of  the  attestation,  it  is  not  likel}'  that  this  testator 
who  knew  that  there  must  be  two  witnesses  to  the  will  did  not 
know  that  he  must  sign  it  before  they  did,  and  either  sign  or 
acknowledge  it  in  their  presence.  In  the  present  case  these 
observations  apply  not  only  to  the  signature  or  acknowledg- 
ment of  the  testator,  but  also  to  the  signing  by  the  witnesses 
in  the  presence  of  the  testator  and  of  each  other. 

With  reference  to  the  signature  of  the  testator,  there  can  be 
no  doubt  but  that  it  was  there  at  the  time  the  witnesses  signed, 
for  it  is  in  the  first  part  of  the  attestation  clause,  and  there  is 
no  space  or  sign  but  that  it  was  written  in  the  order  in  which 
it  appears,  and  we  have  it  under  the  hand  of  the  testator  that 
these  witnesses  signed  the  attestation  clause  at  his  request,  in 
his  presence  and  in  the  presence  of  each  other,  and  we  have 
not  to  infer  as  Sir  Cresswell  Cresswell  did  that  the  testator 
knew  that  there  had  to  be  two  witnesses,  and  that  they  must 
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sign  in  his  presence  and  in  the  presence  of  each  other.    For  we       ^^^' 
have  it  distinctly  in  his  own  handwriting  that  they  did  so.        In  re 
shewing  at  least  that  he  intended  that  they  should  do  so.    And   albxandbr 
if  they  did  not  do  so,  he  knew  that  he  was  getting  them  to    Feeouson. 
attest  to  a  falsehood. 

It  follows,  I  think  that  if  the  execution  of  a  will  can  be  proved 
by  the  internal  evidence  contained  in  it,  a  stronger  case,  than 
the  one  at  the  bar,  can  scarcely  be  conceived;  and  that  the  law 
is  that  it  can  be  so  proved,  I  have  no  doubt  both  upon  principle 
and  upon  authority.  Surely  the  acts  and  declarations  of  the 
testator  are  evidence  of  any  fact  necessary  to  support  his  will, 
and  I  can  see  no  difficulty  in  supporting  a  will,  that  purported 
to  be  duly  executed  and  signed  by  two  witnesses,  by  the  proof 
of  the  testator's  written  declarations  to  the  witnesses  that  he 
ba.d  properly  executed  it,  and  the  witnesses  had  properly  attest- 
ed it.  See  the  case  of  HvmtY,  Hv/at;^  In  the  Goods  of  Arch- 
er;^ In  the  Goods  of  Huckvale;^  In  the  Goods  ofPearn;^  and 
Sly  V.  Sly.^ 

In  the  case  of  Inglesant  v.  Inglesant,*^  Sir  J.  Hannen  says: — 

"  The  peculiarity  of  the  case  is  that  the  signature  of  the  deceased  was 
put  to  the  will  before  one  of  them  (the  witnesses)  came  into  the  room. 
Both  agree  that  Mrs.  Lee,  in  the  presence  of  the  testatrix,  upon  the 
second  witness  coming  into  the  room,  requested  him  to  put  his  name 
under  the  name  of  the  testatrix ;  both  also  agree  that  the  testatrix  did 
not  say  anything  or  do  any  act  in  reference  to  the  will  after  the  two 
witnesses  were  there,  and  consequently  the  question  turns  upon  this, 
whether  the  words  used  by  Mrs.  Lee  can  be  taken  to  be  the  words 
used  by  the  testatrix.  The  authorities  abound  which  show  that  if 
the  words  used  by  Mrs.  Lee  had  been  spoken  by  the  testatrix,  namely, 
an  invitation  to  the  witnesses  to  put  their  names  under  the  signatui*e 
of  the  testatrix,  that  would  have  been  an  acknowledgment  sufficient  to 
render  the  execution  valid." 

And  the  law  on  this  subject  may  be  thus  stated,  that  in  case 
a  testator  asks  the  proper  witnesses  to  sign  as  witnesses  a  paper 
that  he  has  already  properly  subscribed  for  a  will,  and  they  do 
so,  this  is  sufficient  acknowledgment  of  the  subscribing  to 
satisfy  the  statute,  although  the  witnesses  do  not  know  what 
the  instrument  is  nor  that  the  testator  has  signed  it.  In 
such  a  case,  however,  the  evidence  of  such  witnesses  would 
have  to  be  supplemented  by  proof  aliunde,  that  the  testator  s 
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^881.  signature  was  to  it  when  he  so  asked  them  to  sign,  for,  without 
In  r«  this,  in  such  a  case  the  court  would  not  infer  that  the  signa- 
Ai^xANDBR  ^^^^  w^  there  at  that  time,  but  might  have  been  put  there 
Ferguson,  afterwards,  and  therefore  it  would  not  be  proved  that  what  he 
acknowledged  was  a  will  duly  subscribed.  If,  however,  the 
testator  called  it  his  will  to  both  witnesses,  or  asked  both  wit- 
nesses to  witness  his  will,  or  both  witnesses  saw  what  pur- 
ported to  be  the  testator  s  signature  on  the  paper  at  the  time 
they  signed,  either  of  these  things  would  be  sufficient  without 
any  further  proof  that  he  had  then  signed  it,  the  courts  hold- 
ing that  from  such  facts  or  statements  it  would  be  inferred  that 
the  testator's  signature  was  there  at  the  time.  I  think  the 
first  proposition  is  proved  by  the  law  as  laid  down  in  the  case 
of  Inglesant  v.  Imglesant  before  referred  to.  In  that  case  all 
that  was  said  by  Mrs.  Lee  in  the  presence  of  the  testatrix  was 
to  ask  witness  to  put  her  name  beneath  that  of  the  testatrix^ 
and  the  case  decides  that  Mrs.  Lee  stating  this  was  equivalent  to 
the  testatrix  doing  so.  After  the  second  witness  came  into  the 
room  Mrs.  Lee  asked  him  to  put  his  name  under  the  name  of 
the  testatrix,  and  he  did  so.  Not  another  word  was  said  that 
the  ^vitness  heard.  On  this  state  of  facts.  Sir  J.  Hannen  says, 
that  the  authorities  abound  showing  that  if  these  words  were 
used  by  the  testatrix,  namely,  an  invitation  to  the  witnesses  to 
put  their  names  under  the  signature  of  the  testatrix,  that 
would  have  been  an  acknowledgment  sufficient  to  make  the 
execution  valid  on  the  mere  question  as  to  the  sufficiency  of 
the  testatrix's  acknowledgment  of  her  signature  to  the  will. 

As  to  the  second  witness,  William  McEeen,  supposing  it  to 
have  been  unquestionably  established  that  the  testator  had 
before  then  properly  subscribed  the  will,  how  could  the  case  I 
have  referred  to  be  distinguished  from  this  ?  For  after  the  first 
witness  to  this  will  had  signed  under  the  signature  of  the  tes- 
tator, (and  if  what  the  attestation  clause  states  is  true,  and 
looking  at  all  the  facts  proved,  and  this  will  itself,  I  have  no 
doubt  in  my  mind  but  what  is  so  stated  is  true  and  such  first 
witness  had  so  signed  in  the  presence  of  such  second  witness), 
the  testator  asked  such  second  witness,  not  only  to  put  his 
name  under  the  testator's,  but  also  under  the  name  of  the  first 
witnessi  and  therefore,  aooording  to  Sir  James  HazmeOi  the 
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antihorifcies  abound  to  shew  that  this  was  sufficient  acknowl-  ^^^- 
edgment  to  make  the  execution  valid.  See  judgment  of  Sir  in  re 
J.  P.  Wilde  in  the  Goods  of  Huckvale^  Alkxandke' 

If  this  is  good  law,  and  upon  looking  into  the  many  cases  on  Fbrouson. 
the  subject  both  English  and  American,  there  can,  I  think,  be 
no  doubt  of  it,  [See  Hogan  v.  Qrosfimwr;^  Tilden  v.  Tilden;^ 
White  V.  Trvstees  British  Mueeum;*'  Wright  v.  Wright;^ 
Johnson  v.  Johnson;^  Dewey  v.  Dewey],''  it  is  clear  that  the 
acknowledgment  in  this  case  is  sufficient. 

The  undisputed  facts  are  that  the  testator  had  himself  written 
all  the  will,  and  had  added  th^  attestation  clause,  and,  as  I  have 
shewn,  it  must  have  been  sufficiently  signed,  for  his  name, 
written  by  himself  in  full,  is  in  the  attestation  clause  itself* 
He  then  produces  it  to  the  first  witness,  asks  him  to  sign  it,  who 
said  he  would  not  without  knowing  what  it  was,  when  the 
witness  looked  at  it  and  saw  the  words  "will  and  testament," 
and  then  signed  the  attestation  clause.  The  testator  spoke  of 
the  duty  of  making  a  will.  This  took  place  in  the  witnesses' 
shop,  a  small  room  16x14  feet.  When  such  witness  so  signed, 
the  will  was  lying  on  the  show-case  on  the  counter,  and  he 
was  on  the  inside  of  the  counter.  After  he  signed,  the  testator 
said,  "let  your  brother  sign  it  also,"  whereupon  he  stepped  up 
to  the  counter.  The  first  witness  made  room  for  him  and  he 
immediately  signed  it.  The  testator  not  being  in  the  shop 
more  than  six  or  seven  minutes  altogether. 

Surely,  if  it  be  the  law  as  laid  down  by  Sir  J.  Hannen,  that 
an  invitation  to  sign  as  a  witness  is  a  sufficient  acknowledg- 
ment this  is  sufficient. 

The  only  question  remaining  is,  whether  these  witnesses  both 
subscribed  their  names  in  the  presence  of  the  testator  and  of 
each  other.  If  I  am  right  that  the  declaration  of  the  testator 
is  evidence,  then  we  have  his  declaration  in  his  own  hand- 
writing in  the  will  itself,  that  they  did,  and  we  have  them  both 
putting  their  names  to  that  declaration  which,  I  take  it,  they 
each  must  have  seen,  and  we  have  the  fact  that  the  testator 
knew  that  their  doing  so  was  necessary,  as  in  no  other  way  can 
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^^^-        I  account  for  his  stating  these  facts  in  the  attestation  clause. 

Inrt       As  it  would  f ollow  that  if  it  was  not  done,  he  would  know 

"A^SSr'  that  all  his  trouble  would  be  fruitless,  could  any  person,  in 

Febouson.    the  absence  of  any  evidence  to  the  contrary,  doubt  that  it  was 

so  done  ?    I  think  this  is  what  is  meant  when  it  is  said  ''that 

the  doctrine  of  prcesfiirriwntur  rite  esse  acta  will  be  applied  to 

such  cases.    For  looking  through  the  numerous  cases  on  the 

subject,  it  will  be  seen  how  important  is  considered  the  fact 

that  the  will  and  attestation  clause  are  in  the  writing  of  the 

testator  himself. 

What  are  the  facts  to  be  proved  ?  It  is  that  the  witnesses 
subscribed  in  the  presence  of  the  testator  and  of  each  other. 
The  statute  does  not  require  either  that  the  testator  or  the  other 
witnesses  should  actually  see  each  witness  subscribe.  All  the 
statute  requires  is,  that  such  subscribing  should  be  in  their 
presence ;  that  is,  that  they  should  be  present  and  might  have 
seen  them  subscribe  if  they  chase.  See  Shires  v  Glasscock;^ 
Todd  V.  Winclvelsea;^  Casson  v.  Dade.^ 

Then  is  there  sufficient  evidence  to  prove  this  without  refer- 
ence to  what  the  witnesses  themselves  say  ?  As  to  the  circum- 
stances of  the  attestation,  as  I  before  pointed  out,  we  have  the 
proof  in  the  will  itself  that  these  witnesses  at  his  request  had 
subscribed  it  as  witnesses  in  his  presence  and  in  the  presence 
of  each  other.  This,  I  think,  would  be  sufficient  of  itself,  as 
the  paper  shews  the  names  of  two  well  known  competent  wit- 
nesses which,  I  think,  is  at  least  equivalent  to  evidence  that 
the  testator  made  the  will,  and  these  two  witnesses  had  so  sub- 
scribed in  his  presence  and  in  the  presence  of  each  other ;  and 
if  this  is  the  only  thing  to  be  proved  to  make  it  a  valid  will,  I 
cannot  see  why  this  does  not  prove  it;  and  I  think  the  authori- 
ties fully  support  this.  It  is  only  on  this  principle  that  the 
case  of  Sly  v.  Sly*"  can  be  supported.  Mr.  Best,  in  his  work  on 
Evidence, sec.  363, says:  "The  statutes"  (naming  them)  "require 
wills,  etc.,  to  bo  in  writing  and  executed  with  certain  formali- 
ties, etc.  The  courts  have  in  many  instances  applied  the  maxim 
^j^roi^iimuntiir  rite  esse  acta  to  the  execution  of  wills,  and,  as  a 
general  principle,  they  lean  in  favor  of  a  fair  will,"  &c. 

Then,  as  to  there  being  sufficient  prima  fade  evidence  of 
the  due  execution  of  this  will : 

i88idk.e8&  silLftlLlL  •!  Brown, a  a,  90.  4L.&2P.  D.  9L 


BASTER  tebjm;  xliv.  viciobia.  81 

A  synopsis  of  the  evidence  of  the  two  witnesses,  who  were       ^^^' 
brothers,  as  far  as  it  relates  to  the  question  whether  William        In  re 
was  present  when  Charles  subscribed  the  will,  is  substantially  'KSS'.r 
as  follows: —  Fkrouson. 

Charles  says — 

"The  testator  came  in  and  produced  the  will  and  asked  me  to  sign 
it.  He  gave  me  to  understand  that  it  was  a  will.  I  looked  at  it 
and  saw  the  words  'will  and  testament.'  He  said  it  was  the  duty 
of  a  person  to  make  a  will,  etc.  My  brother  was  not  in  then.  He 
came  in  when  the  testator  was  there.  The  testator  was  not  there 
more  than  six  or  seven  minutes.  He  said,  *\et  your  brother  sign  it 
too/  I  signed  it  first,  etc.  Testator  did  not  wish  me  to  read  it. 
When  my  brother  came  in  I  was  standing  at  the  show-case.  Don't 
think  he  was  present  when  I  signed.  Don't  remember  any  conversa- 
tion  after  my  brother  came  in.  I  think  my  brother  was  not  present 
when  I  signed.     I  am  not  positive,"  etc. 

On  cross-examination  he  says — 

When  I  signed  I  stood  behind  the  show-case.  My  impression  is  I 
signed  before  my  brother  came  in.  When  my  brother  came  in  and 
c&me  around  the  end  of  the  counter,  the  testator  said,  'let  your  brather 
agn  it  too.'  I  left  the  paper  on  the  show  case  and  when  my  brother 
stepped  up  I  stepped  away.  I  did  not  see  my  brother  sign,  or  the 
pen  in  his  hand.  I  am  satisfied  that  he  stepped  up  to  the  show-case 
with  the  intention  to  sign.  Don't  remember  whether  I  gave  the  pen 
to  my  brother  or  not,  or  whether  I  laid  it  down.  I  cannot  swear  that 
I  did  not  give  the  pen  to  my  brother." 

William  McKeen  says — 

"I  put  my  name  to  the  will  at  the  request  of  the  testator.  He  said 
to  my  brother,  *let  your  brother  sign  it  also.'  When  I  came  in  my 
i>rDther  was  behind  the  show-case.  When  testator  said,  Met  your 
brother  sign  also,'  my  brother  was  standing  behind  the  show-case.  I 
did  not  see  my  brother  sign  it.  Don't  remember  seeing  my  brother 
sign  it  I  swear  I  did  not  see  my  brother  sign  it.  Testator  asked  my 
brother  to  let  me  sign  it  too.  It  was  very  hard  for  him  to  sign  with- 
out my  seeing  him  if  I  was  in  the  shop.  I  will  not  undertake  to 
swear  that  he  could  not  sign  it  without  my  seeing  him.  I  will  not 
say  that  I  was  not  in  the  shop  when  testator  came  in.  I  have  no 
distinct  recollection  of  the  cironmstanoes.  I  don't  know  whether  my 
brother  was  present  when  I  signed.  He  was  present  when  testator 
said  'let  your  brother  sign  also.'  The  will  was  on  the  show-case,  and 
I  signed  it  Testator  said  'let  your  brother  sign  too,'  and  I  signed  it 
soon  after ;  I  would  naturally  sign  it  at  once." 

On  ciOBS-examinatioD,  he  says — 

**My  brother  stepped  away  from  where  he  was  standing  and  I 
stepped  tn." 

I  have  only  set  out  the  evidence  relating  to  whether  the 
ToLV.-p.a&  u 
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1381.       second  witness  was  present  when  the  first  one  signed,  as  I  think 

In  re       that  is  the  only  point  at  all  doubtful 

Aubxandbk'      ^  gather  from  the  whole  evidence  of  these  witnesses,  that 

Febouson.    they  are  at  least  unwilling  to  support  the  will,  and,  while  I  do 

not  judge  them  dishonest,  they  are  at  least  very  forgetful,  and 

therefore  I  think  their  opinions  were,  if  evidence  at  all,  to  be 

taken  with  a  great  deal  of  allowance. 

Charles  McKeen  in  his  cross-examination  swears  that  he  did 
not  see  the  pen  in  his  brother's  hands,  and  yet,  in  his  re-exami- 
nation, he  will  not  swear,  but  that  he  himself  gave  him  the 
pen ;  and  on  the  important  point,  whether  the  last  witness  was 
in  the  shop  when  the  first  witness  signed,  while  they  both  say 
that  in  their  opinion  he  was  not,  yet  they  neither  will  swear 
that  he  was  not  This  amounts  to  no  more  than  swearing  that 
they  cannot  remember  whether  he  was  or  not. 

I  think  the  effect  of  the  whole  of  William's  evidence  is,  that 
he  cannot  say  he  did  not  see  his  brother  sign  his  name,  which 
was  not  at  all  necessary  if  he  was  present  when  it  was  done, 
••  for,  although  William  says,  "I  did  not  see  my  brother  sign," 

yet  he  adds,  "I  don't  remember  seeing  my  brother  sign  it" ; 
then  adds,  "I  will  swear  I  did  not  see  my  brother  sign  it" ;  and 
he  states  afterwards,  "I  have  no  recollection  of  the  circum- 
stances. I  will  not  say  I  was  not  in  the  shop  when  the  tes- 
tator came  in."  And,  as  have  I  before  pointed  out,  he  states 
"that  he  would  not  swear  that  his  brother  did  not  hand  him 
the  pen."  Whether  he  saw  his  brother  sign  or  not,  from  all 
this  it  is  clear  to  my  mind,  that  he  was  present  when  his  brother 
did  sign,  and  he  does  pretend  to  state  that  he  was  not ;  and,  if 
this  is  so,  Charles  did  sign  in  the  presence  of  William,  and  this 
is  all  the  attestation  clause  afiinns  on  this  point,  and  all  that 
the  statute  makes  necessary. 

From  all  this  I  gather  that  when  the  testator  produced  the 
will  to  Charles  McEeen  and  told  him  to  witness  it,  he  placed 
it  on  the  show-case  which  stood  on  the  counter  in  the  shop 
where  he  signed  it,  and  while  there,  and  from  the  fact  that  the 
first  witness  was  still  standing  behind  the  counter  and  the 
other  witness  was  coming  ai*ound  the  end  of  it  when  the  testa- 
tor asked  him  to  let  the  second  witneas  sign,  it  is  clear  that 
such  second  witness  had  been  long  enough  in  the  shop  to  get  to 
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the  end  of  the  counter,  which  would  naturally  take  more  time        ^^^- 
than  it  would  for  the  first  witness  to  sign  his  name,  I  would        In  re 

Tits  O-ootm  ov 

infer  that  it  was  at  least  likely  that  he  was  in  the  shop  when  j^lxxander 
the  first  witness  signed.  And  as  I  think  I  am  bound  to  inves-  Fibouson. 
tigate  and  weigh  all  the  circumstances  and  this  proof,  and  am 
bound  to  judge  from  them  all  whether  or  not  the  statement  in 
the  attestation  clause  is  true  or  not,  remembering  that  the  true 
rule  is  that  as  there  is  nothing  to  show  that  this  will  was  not 
a  fair  one,  and  that  as  the  testator  was  unquestionably  compe- 
tent to  make  it,  and  as  there  is  sufficient  evidence  to  support  it, 
I  should  give  the  person  seeking  to  support  it  the  benefit  of  the 
maxim,  omnia  prcesumuntur  rite  esse  acta.  See  Vvanicomhe 
v.  Butler;  Lloyd  v.  Roheris;^  In  the  Goods  of  Torre;^  and  if 
under  all  the  circumstances,  giving  due  weight  to  this  presump- 
tion, I  am  not  reasonably  satisfied  that  the  will  was  properly 
executed,  I  ought  to  pronounce  against  it,  for  I  think  the  court 
has  no  right  to  deprive  the  heirs  or  next  of  kin  of  the  property 
without  it  is  reasonably  satisfied  that  there  is  a  good  will.  See 
CresswdL  v.  Jadcaon.^ 

Taking  this  rule  as  my  guide,  and  speaking  for  myself,  I  am 
satisfied  that  this  will  was  acknowledged  by  the  testator  after 
it  had  been  signed  by  him,  and  that  it  was  subscribed  by  these 
two  witnesses  in  the  presence  of  each  other,  and  in  the  presence 
the  testator.  And  this  case  is  in  my  opinion  a  much  stronger 
case  than  Wright  v.  Rodger  a  .^ 

In  that  case  Lord  Penzance  says : — 

'*  It  is  proved  that  the  will  was  signed  by  the  testator  in  the  pres- 
ence of  two  witnessel^,  an  attorney  and  his  clerk ;  that  the  attorney 
was  a  gentleman  of  long  experience,  and  that  the  will  had  at  the  time 
a  perfect  attestation  clause.  Prima  facie,  therefore,  there  cannot  be 
a  stronger  case  in  which  the  Court  might  presume  that  the  will  was 
duly  executed." 

In  this  case  I  can  say  that  when  the  will  was  executed  the 
testator  was  in  perfect  health,  and  that  he  had  not  only  written 
the  will  itself,  but  also  the  attestation  clause  full  and  complete 
as  to  both  witnesses  signing  in  the  presence  of  the  testator ; 
which  shows  that  the  testator  knew  what  was  required  to  make 
a  good  execution,  and  the  first  witness  swears  that  the  testator 
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I8S1.        told  him  that  it  was  a  will,  and  asked  him  to  witness  it. 

In  re        Prvnui  fade  there  cannot  be  a  stronger  case  in  which  the  Cotirt 

'AuBXAWDm'  might  presume  that  the  will  was  properly  execated.     Surely 

FjtBGusoN.    the  probabilty  is  very  strong  that  it  was  executed  just  as  the 

testator  by  his  statement  in  the  attestation  clause  clearly  in- 

tendea  that  it  should  be,  and  which  both  witnesses  in  that 

clause,  which  they  read,  and  must  have  seen  when  they  signed 

declared  they  hsj^  done ;  that  is,  that  they  had  signed  it  in  the 

presence  of  the  testator  and  of  each  other.     Such  a  very  strong 

presumption  and  probability  ought  not  to  be  broken  down 

merely  because  the  witnesses  cannot  recollect  that  they  were 

so  present ;  and  even  if  they  had  sworn  that  they  were  not,  still 

I  think  that  I  would  have  to  consider  whether  I  could  believe 

them,  under  all  the  circumstances.     This  is  what  was  done  in 

Wright  v.  Rodgers,  with  reference  to  other  witnesses. 

The  case  of  Lloyd  v.  Roberts  proceeded  on  the  same  principle. 
In  that  case  the  only  attesting  witness  examined  swore  that 
the  will  was  not  properly  executed.  This  was  not  allowed  to 
prevail  against  the  fact  of  the  testator  knowing  how  the  will 
should  be  executed,  and  against  the  will  itself. 

In  the  case,  In  the  Goods  of  Rees,^  the  will  was  admitted  to 
probate  although  the  attesting  clause  was  informal,  and  the 
witnesses  could  not  recollect  whether  the  will  was  properly 
executed  or  not,  and  in  Myei^8  v.  Gibson,^  where  both  attesting 
witnesses  swore  that  their  signatures  were  forgeries,  and  they 
were  contradicted  by  the  attorney  who  drew  tJie  will,  the  will 
was  considered  proved. 

Upon  the  whole  I  think  this  appeal  ought  to  be  allowed,  and 
the  Probate  Court  of  the  County  of  Northumberland  enter  a 
decree  that  the  will  was  duly  proved  in  solemn  form  and  grant 
probate  thereof,  and  that  the  decree  granting  probate  to  the 
other  will  be  vacated,  and  the  costs  of  all  parties  to  this  aj^ieal 
be  paid  out  of  the  estate. 

Duff,  J.  By  chapter  77,  section  5,  of  the  Consolidated 
Statutes,  it  is  enacted  that  no  will  shall  be  valid  unless  certain 
formalities  have  been  observed  in  the  execution  of  it 

By  that  section  every  will  is  required  to  be  in  writing,  and 
to  be  signed  by  the  testator  (or  by  some  other  person  in  his 

"  IM  L.  J.  Se.  tUW.  B.001. 
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presenee  and  by  his  direction)  in  the  presence  of  two  or  more        ^^^' 
witoesses  who  sbaJl  be  present  at  the  same  tirney  and  who  shall,        In  re 
in  the  presence  of  the  testator  and  of  eaxik  ottier,  attest  to  its  alkaitdbr 
having  been  so  signed  in  their  presence ;  and,  in  proof  of  their  i  Fbbouson. 
having  so  attested  it,  shall  subscribe  their  names  thereto.     Or 
otherwise  the  signature  of  the  testator  to  it  must  be  acknoiv- 
leclged  in  the  presence  of  a  like  number  of  witnesses,  who  in 
the  same  manner,  shall,  in  the  presence  of  the  testator  and  of 
each  other,  aUest  to  such  acknowledgment,  and,  in  evidence  of 
their  attestation,  shall  subscribe  their  names  as  witnesses 

there<rf. 

**  No  particvlar  form  of  attestation  is  necessary,  but  the  act  done 
by  the  witness  must  be  inlefuied  by  him  to  evidence  hi9  aUe^atUni  of 
the  tcitt"     Per  Sir  J.  Hannen,  In  tlie  Goods  of  Eynon,^ 

**  The  statute  not  only  requires  them  to  attest,  but  to  subscribe. 
The  subscription  is  the  evidence  of  the  previous  attestation.  It  is 
as  difficult  to  see  how  they  can  subscribe  «n  ^proof  of  their  aUeskUuni^ 
before  they  have  attested,  as  it  is  to  attest  before  the  signature  of  the 
testator  has  made  it  his  written  will.  The  controlling  consideration 
is,  that  the  stcUtUe  in  terms  requires  not  only  tluit  tfie  witnesses  shall 
aUsst  his  willy  but  also  that  they  shall  subscribe  it  in  his  presence" 
Per  Grstjf  J.,  in  (7/uw«  v.  KiUredge.^ 

The  5th  section  of  our  Act  differs^  from  the  9th  section  of 
the  Imperial  Statutes,  I  Vic.  ch.  26,  only  in  this  respect,  that 
the  former  requires  the  attestation  and  signatures  of  the  wit- 
nesses to  be  made  by  them,  not  only  in  the  presence  of  the 
testator,  but  also  in  the  presence  of  each  other,  whilst  the  latter 
does  not  In  the  absence  of  an  express  provision  in  the  Eng- 
lish Act  to  that  effect,  the  decisions  in  England  on  the  subject 
have  been  conflicting.  Vide  per  Sir  Herbert  Jenner  Fust,  3 
Corteis, 659 ;  FauLds  v.  Jackson;^  Casement  v.  Fvlton.*"  But 
here  there  can  be  no  question  as  to  the  necessity  of  the  wit- 
nesses attesting  and  subscribing  in  presence  of  each  other, 
because  our  statute  expressly  requii*es  them  to  do  so. 

The  will  and  attestation  clause,  with  the  exception  of  the 
signatures  of  the  witnesses,  were  shewn,  in  this  case,  to  have 
been  entirely  in  the  handwriting  of  the  testator.  The  last 
clause  of  the  will  is  in  the  usual  testimonium  clause  attached 
to  deeds  and  other  instruments  under  seal  "In  witness  whereof 
I  have  hereunto  set  my  hand  and  seal,"  etc ;  under  which,  on 

^»^1^  *%%rtit  of  Om«  SoppL  L 
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^881.       the  right  side  of  the  page  is  the  signature  of  the  testator,  oppo- 
in  re       site  a  seal.    And,  on  the  left  side  is  the  following  attestation 
Alkxakder   clause: 

Fkeouson.  a  The  said  Alexander  Ferguson,  on  this  thirtieth  day  of  April,  AD. 
1879,  sealed  arid  delivered  this  instrument  as  and  for  his  last  will  and 
testament :  and  we,  at  his  request,  and  in  his  presence,  and  in  the 
presence  of  each  other,  have  hereunto  written  our  names,  as  subscrib- 
ing witnesses. 

Charles  McKkek. 
William  McKebn." 

This  is  not,  as  will  be  observed,  by  any  means  a  perfect  attes- 
tation clause.  It  describes  with  much  care  and  particularity 
the  observance  of  certain  solemnities  which  were  wholly  un- 
necessary, whilst  it  omits  to  notice  the  one,  of  all  others,  which 
is  absolutely  essential  to  the  proper  execution  of  a  will.  It  is 
not  stated  that  the  testator  had  signed  the  instrument  in  pres- 
ence of  the  witnesses ;  or,  indeed,  that  his  signature  was  to  the 
document  at  all  when  the  witness  signed  it. 

It  is  unnecessary  for  me  to  discuss  now,  whether  or  not,  in 
the  absence  of  any  direct  testimony  on  the  subject,  we  would 
be  at  liberty  to  infer  as  a  fact,  under  an  attestation  clause  in 
this  form,  that  iJie  testator  signed  this  will  in  the  presence  of  the 
witnesses ;  because  we  have  the  evidence  of  both  the  witnesses 
that  he  did  not ;  and  their  testimony  is  not  sought  to  be  im- 
pugned. 

But  the  counsel  for  the  appellants  contend  that  there  is  suf- 
ficient evidence  of  an  acknowledgifrient  of  his  signature,  by  the 
the  testator  to  satisfy  the  statute.  That  is  the  only  question 
which  we  have  to  decide.  The  solution  of  it,  however,  in- 
volves the  consideration  of  several  distinct  points.  First:  Was 
the  testator's  signature  subscribed  to  the  will  before  the  wit- 
nesses signed  it  ?  Second :  Did  he  make  what  the  law  regards 
as  a  sufficient  acknowledgment  of  it  in  presence  of  both  wit- 
nesses ?  Third :  Did  the  witnesses  properly  attest  to  such  ac- 
knowledgment ;  that  is  to  say,  subscribe  their  names  as  such 
witnesses,  not  only  in  presence  of  the  testator,  but  aJso  in  pres- 
ence of  each  other  ? 

As  to  the  first  point :  It  is  clearly  not  necessary  to  prove,  by 
di/rect  testimony  thai  the  testator's  signature  had  been  subscribed 
to  the  will  before  the  witnesses  signed  it.    This  fact  will  some* 
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times  be  presumed  from  circumstances,  and  from  the  appear-       1881. 
aooe  of  the  will  itself :  OwiUvm  v.  Owillim.^  In  re 

That  case  was  decided  upon  the  authority  of  Cooper  v.  ^S^^^' 
Bodcett*  and  it  seems  to  have  gone  the  extreme  length  which  the  Febquson. 
law  will  warrant  in  the  application  of  the  maxim  omnia  prcB- 
mmuntur  esse  rite  <icta,  to  cases  of  this  nature.  Cooper  v. 
Bodcett  was  itself  first  doubted  by  the  profession ;  and  its  au- 
thority was,  for  sometime  actually  disputed  by  the  officials  in 
Doctors  Commons.  See  the  report '  of  OwUlim  v.  Owillim  in 
29  L  J.  N.  S.  31.  And  the  application  of  the  latter  case, 
in  subsequent  cases,  seems  to  have  been  restricted  as  much  as 
pofiflible:  Vide  In  the  Qoods  of  Hammond  ;^  In  the  Goods  of 
Pearson,*^  And  when  constrained  to  follow  it,  other  Judges 
have  spoken  of  it  in  anything  but  terms  of  approval:  Beckett  v. 
Howe.* 

There  is  no  doubt,  however,  that  Owillim  v.  Owillim  is  re- 
cognized in  the  subsequent  cases  as  law.  And  the  result  of  all 
the  cases  on  the  subject  was  stated  by  Sir  J.  P.  Wilde,  In  the 
Goods  of  HtuJcvale,^  to  be — 

"That  where  there  is  no  direct  evidence  one  way  or  the  other  upon 
the  point,  but  a  paper  is  produced  to  the  witnesses  and  they  are  asked 
to  fcitness  it  €is  a  wiU,  the  Court  may,  independently  of  any  positive 
evidence,  investigate  the  circumstances  of  the  case,  and  may  form  its 
ovn  opiiiion  from  the  circumstances,  and  from  the  appearance  of  the 
docament  itself,  whether  the  name  of  the  testator  was  or  was  not 
npott  it,  at  the  time  of  the  attestation." 

But  this  case  is  distinguishable  in  many  important  features 
from  GvdUim  v.  Owillim,  and  I  do  not  feel  at  all  sure  that 
we  are  waminted  in  presuming,  either  from  circumstances  or 
from  the  appearance  of  the  will,  that  the  testator's  signature 
had  been  subscribed  to  it  when  the  witnesses  signed  it 

Both  the  witnesses  to  it  were  examined,  and  there  is  no  fail- 
ure of  memory  on  their  part.  They  both  give  minute  details 
of  what  occurred  when  they  were  asked  to  witness  the  docu- 
ment There  is  the  **  direct  evidence"  of  each  that  he  did  not 
see  the  testator's  signature  to  it ;  and  that  the  testator  did  not 
produce  it  to  him  anfid  request  him  to  witness  it  as  his  wiU. 
Their  testimony,  so  far  as  it  relates  to  the  question  under  con- 
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^^81.       sideratioii  was  as  follows :  Charles  McKeen  swore  that  the 

In  rt        testator  in  his,  the  witness's  shop,  produced  a  paper  to  him  and 

'^^^^'  asked  him  to  sign  it: 

FB&GuaoN.  t(  J  ^1^  him,"  he  continued,  "  I  would  not  sign  any  paper  without 
knowing  what  it  was.  He  said  it  was  a  wiU.  He  gave  me  libeity 
to  satisfy  myself  it  was  a  will.  He  did  not  want  me  to  read  it.  I 
saw  the  words  '  will  and  testament  -^  that  satisfied  me  it  would  not 
do  me  any  harm,  and  I  put  my  name  to  it.  I  cannot  say  when  my 
brother  came  in.  He  tmzs  w}i  in  when  Ferguson  prodiused  to  me  the 
paper,  I  don't  think  my  brother  was  in  when  I  signed  it.  *  *  * 
/  donH  know  if  hia  (FerguaorCs)  ngnaiure  vxis  on  it  when  I  signed  it, 
I  dicTnt  see  Alexander  Ferguson  sign  it,  I  won't  swear  that  he  said 
it  was  his  wUl ;  he  said  it  was  a  will,  1  won't  swear  that  he  said  it 
was  his  will  or  not.  On  his  cross-examination  he  said,  /  did  not  see 
Fergusoris  sigruUtire  to  the  will.  He  did  not  write  his  name  in  my 
presence," 

When  the  witness  had  satisfied  himself  that  the  document 
he  was  asked  to  sign  was  a  will,  he  took  it  and  placed  it  on  the 
show-case  in  his  shop,  and  then  signed  his  name  to  it  as  a  wit- 
ness. Immediately  after  he  had  signed,  and  whilst  he  was  still 
standing  there,  his  brother  William  entered  the  shop,  and  the 
testator,  addressing  Charles  McKeen,  told  him  to  let  his  brother 
sign  also.  Charles,  thereupon,  stepped  back  from  the  show- 
case, to  permit  of  his  brother  approaching  it,  and,  either 
handed  him  the  pen,  or  left  it  on  the  show-case  for  him  to  sign. 

William  McKeen  testified  that,  on  coming  into  the  shop,  he 
saw  his  brother  Charles  standing  at  the  show  case,  and  heard 
the  testator  say,  "let  your  brother  sign  also."     He  further  said : 

"At  the  request  of  Mr.  Ferguson  I  put  my  name  to  the  paper.  I 
don't  remember  seeing  my  bitiUier  sign  it.  /-  stoear  I  did  not  see  my 
brother  sign  it  *  *  *  Ferguson  did  not  produce  any  document 
to  me.  The  paper  was  on  the  show-case  and  I  signed  it  *  *  * 
/  didnH  know  what  I  was  signing,  and  no  person  told  me," 

Again  he  said — 

"I  cannot  say  tliat  tlie  signatit/re,  *Alex.  Ferguson,^  was  on  the 
paper  when  I  signed  it.  Far  all  I  know,  Ferguson^s  name  might  have 
been  written  afierwarrds.  When  I  came  in  the  shop,  the  first  I  heard 
said  was  by  Ferguson,  ^let  your  brother  sign  it  also.'  My  brother 
was  then  behind  the  show-case.  My  brother  stepped  away  from 
where  he  was  and  I  stepped  in." 

There  is  nothing  in  the  attestation  clause  which  would  sug- 
gest to  us  that  the  will  had  been  sigmed  by  the  testator.  On 
the  contrary,  the  fair  inference  to  be  drawn  frcsn  that  clause 
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is,  that  the  sealing  of  the  will  and  not  the  fri^ature  to  it,  was        ^^^- 
what  the  testator  regarded  as  important.     The  only  reference        /» re 

1,1..        ,  ••j.i_j*«  •  1  T_        i_     Thk  Goods  OF 

made  to  his  signature  is  in  the  testimoniuvi  clause,  where  he  Alexander 

speaks  of  having  affixed  his  hand  and  seal.  And  were  it  not  FERGuaoN. 
that  I  find  hiin  using  language  elsewhere  in  relation  to  the 
execution  of  the  will,  the  value  of  which  he  evidently  did  not 
understand  or  appreciate,  I  would  regard  this  reference  to  his 
signature  as  important.  He  would  appear  to  have  copied  the 
formal  conclusion  and  attestation  clause  from  some  other  will 
or  document;  and  he  seems  to  have  done  so  mechanically, 
without  understanding  the  meaning  or  effect  of  the  language 
which  he  copied.  In  the  attestation  clause  the  will  purports  to 
have  been  executed  by  the  testator  in  the  presence  of  two  wit- 
nessess,  who  in  his  presence  and  in  jriresence  of  eacli  other,  wrote 
their  names  as  subscribing  witnesses.  It  is  questionable  if  he 
knew  that  the  law  required  the  will  to  be  signed  or  acknowl- 
edged in  presence  of  two  witnesses,  both  present  at  the  same 
time ;  and  it  seems  clear  that  he  did  not  understand  that  it 
was  necessary  for  the  witnesses  to  subscribe  their  names  in 
each  others  presence ;  because,  when  he  asked  Ch&s.  McKeen 
to  witness  the  document,  the  other  witness  was  not  present  or 
even  in  the  shop.  It  seems  to  have  been  by  the  merest  acci- 
dent, that  William  came  into  the  shop  at  all ;  and  when  he  did 
come,  it  was  too  late,  for  his  brother  had  already  signed. 

Without  expressing  any  decided  opinion  as  to  whether  or 
not  the  testators  signature  was  subscribed  to  the  will  before 
the  witnesses  signed  it,  I  will  assume,  for  the  purpose  of  the 
case,  that  it  was.  And  I  proceed  to  the  consideration  of  the 
second  point.  Did  the  testator  make  a  sufficient  acknowledg- 
ment of  it  in  presence  of  both  witnesses  ? 

No  formal  acknowledgment  of  his  signature  by  the  testator 
is  necessary ;  it  is  sufficient  if  there  be  something  tantamount 
to  an  acknowledgment  of  it.  Speaking  on  that  subject,  Mr. 
Williams  (I  Wms.  on  Exors.  7  ed.  88),  says  : — 

''The  result  of  the  cases  appears  to  be  that,  where  the  testator  pro- 
duces the  will,  with  his  signature  visibly  apparent  on  the  face  of  ityto 
the  vninesaeSf  and  requests  them  to  subscribe  it,  this  is  sufficient 
acknowledgment  of  his  signature ;  but  not  where  tlvey  were  unable  to 
see  the  signaittre,  and  tJte  testator  merely  calls  them  in  to  sign,  toithout 
giving  them  amy  explanation  of  the  instrvment  they  are  signing.*' 
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>^^*  If  he  produces  a  document  to  them  telling  them  that  it  is 

In  n  his  vnll,  or  giving  them  to  understand  that  it  is  his  will,  the 
Alexj^mb'  ^^^  ^^^^  pi-esume  that  his  signature  is  to  it,  because  it  could 
FuousoK.  not  become  his  will  until  he  had  signed  it.  And  such  produc- 
tion, accompanied  by  a  request  to  witness  it,  is  equivalent 
therefore  to  an  admission  or  acknowledgment  that  the  signa- 
ture thereto  is  his,  although  the  witnesses  themselves  may 
never  have  seen  it.  But  unless  the  testator's  signature  is  visi- 
ble to  the  witnesses  themselves  on  the  face  of  the  instrument; 
or  the  fact  of  its  being  subscribed,  is  in  some  manner  directly 
or  indirectly  brought  to  their  knowledge  before  they  sign  it, 
there  can  clearly  be  no  acknowledgment  of  his  signature  by 
the  testator  to  which  the  witnesses  can  certify  or  attest. 

And  on  this  point,  as  to  the  sufficiency  of  the  acknowledg- 
ment, neither  the  attestation  clause  nor  the  will  itself  will 
afford  us  any  evidence,  or  any  foundation  upon  which  to  rest 
an  inference  of  the  fact.  In  the  testirrumiuni  clause  the  testa- 
tor declared  that  he  had  set  his  hand  and  seal  to  the  document; 
in  the  attestation  clause  he  affirms  that  he  sealed  and  delivered 
it  in  presence  of  the  vAtnesses,  We  are  not  justified  in  draw- 
ing an  inference  from  this  language  of  the  testator,  entirely 
different  from  what  the  language  itself  imports.  We  are  not 
warranted  in  saying  that  the  testator's  statement  is  v/ntrue; 
that  he  did  not  do  What  he  tells  us  ho  did ;  that  he  did  not  set 
his  hand  to,  <w'  seal  and  deliver  the  instrument  in  presence  of 
tJte  tvitnesses,  but  that  he  did  something  else,  altogether  differ- 
ent, in  their  presence;  that  is  to  say,  he  acknowledged  his 
signature. 

The  only  evidence  we  have  as  to  the  acknowledgment  is 
that  of  the  witnesses,  Charles  and  William  McKeen.  Possibly 
enough  may  be  gathered  from  the  testimony  of  Charles  McKeen 
to  establish  acknowledgment  of  his  signature  by  the  testator 
in  his  presence ;  but  there  was  clearly  no  acknowledgment  of 
it  in  presence  of  William  McKeen.  The  latter  swore  that  the 
testator  produced  no  paper  to  him ;  that  he  did  not  know  what 
he  was  signing  and  no  person  told  him ;  and  that,  for  anything 
he  knew  to  the  contrary,  the  testator's  signature  might  have 
been  subscribed  to  the  document  after  he  signed  it  as  a  witness. 
There  was  no  acknowledgment,  or  anything  tantamount  to  it, 
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in  praence  <rf  William  McKeen.    And  it  is  impossible  for  us        ^^'' 
to  assume  that  the  witness  attested  and  ceHifved  to  a  fact,  about       In  re 
which  he  swears  himself  he  knew  nothing ;  and  without  any  Aixxaxi>mb. 
otiier  evidence  that  he  was  aware  of  its  existence.     He  neither    Frroubok. 
knew  nor  was  told  that  the  document  he  signed  was  the  testa- 
tors will,  or  that  the  testator's  signature  had  been  subscribed 
to  it  when  he  signed  it. 

Tlius,  In  the  Goods  of  Peareon,^  where  the  witnesses  signed 
thdr  names  to  the  foot  of  a  paper  at  the  request  of  the  deceased, 
bat  did  not  know  when  they  signed  it,  whether  or  not  the 
deceased  s  signature  was  to  it ;  and  where  they  swore  that  they 
were  not  even  aware,  until  after  his  death,  that  the  document 
which  they  had  subscribed  was  a  will,  probate  of  the  docu- 
ment was  refused.    To  the  same  effect  is  Fischer  v.  Popliam* 

And,  npon  the  point  now  under  consideration,  the  leading 
authority  of  Ilott  v.  Genge^  is  conclusive.  That  cause  was 
twice  argued  before  the  judicial  committee  of  the  Privy 
CooBcil ;  and,  after  consideration,  the  Lord  Chancellor  (Lord 
Lyndharst)  delivered  the  unanimous  judgment  of  the  Court, 
consisting  of  himself.  Lord  Brougham,  Lord  Chief  Justice  Den- 
man,  Lord  Abinger,  Lord  Campbell,  Baron  Parke,  Vice  Chancel- 
lor Knight  Binice,  and  the  Right  Honorable  Dr.  Lushington,  as 
follows : — 

''In  this  case  we  do  not  think  it  necessary  to  decide  the  question 
as  to  whether  or  not  the  instrument  was  signed  before  witnesses  were 
ealkd  in ;  bmt,  assuming  that  it  was  signed  by  the  deceased  before  the 
witneBMS  were  called  in,  we  are  of  opinion  that  the  mere  circwmstance 
of  calling  in  wilneseea  to  sign,  without  giving  them  any  explanation 
of  the  instrument  they  are  signing y  does  not  amount  to  an  acknowledg- 
ment of  hie  eignaiu/re  by  the  teetator,** 

Beckett  V.  Howe,*^  which  was  so  much  relied  on  by  the  appel- 
lants, is  distinguishable.  Li  that  case  Lord  Penzance  arrived 
at  the  conclusion  on  the  evidence,  which  there  was  no  direct 
testimony  to  contradict,  that  the  testator  had  given  both  the 
witnesses  to  understand  that  it  was  his  will  which  they  were 
signing.    It  is  therefore  within  another  class  of  authorities. 

IUM  v.  Genge  is  exactly  in  point  as  regards  the  witness, 
William  McKeen ;  and  there  has  clearly  not  been  any  sufficient 

<«8  L.  J..  N.  a,  P.  A  M.  17L  M  Hoc.  P.  C,  2«. 
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1881.         acknowledgment  of  his  signature  by  the  testator  in  presence 
In  re       of  both  the  witnesses  as  the  law  requires. 
^lkxaSdkr'      Upon  the  third  point  also,  I  am  of  opinion  that  there  has 
Fbkouson.    not  been  a  proper  attestation  by  the  witnesses  in  presence  of 
each  other,  as  required  by  our  statute.    In  the  face  of  the  posi- 
tive oath  of  William  McKeen,  and  for  the  reasons  which  I 
have  given  in  discussing  the  second  point,  I  think  that  we 
cannot  invoke  the  aid  of  the  attestation  clause,  as  affording  us 
*a  ground  for  inferring  that  the  witnesses  attested  to  the  testa- 
tor s  acknoivledgment  of  his  signature  in  presence  of  each 
other. 

For  these  reasons  I  think  that  this  appeal  must  be  dismissed 
with  costs;  but,  under  the  circumstances,  I  think  that  the  costs 
should  be  paid  out  of  the  estate. 

Allen,  C.  J.  The  question  in  this  case  is,  whether  a  paper 
propounded  as  the  will  of  Alexander  Ferguson,  was  duly  exe- 
cuted as  such. 

The  grounds,  on  which  probate  was  refused,  were, — 1st.  That 
the  deceased  had  not  acknowledged  his  signature  in  the  pres- 
ence of  both  the  witnesses.  2nd.  That  the  witnesses  did  not 
subscribe  their  names  in  the  presence  of  each  other,  as  required 
by  statute. 

The  will  not  having  been  signed  by  the  deceased  in  tho 
presence  of  the  witnesses,  and  there  being  no  evidence  that 
either  of  them  saw  his  signature,  the  first  question  to  be  con- 
sidered is,  whether  the  court  would  be  justified  in  presuming 
from  the  circumstances,  that  the  will  was  signed  by  Ferguson 
before  he  took  it  to  McEeen's  shop,  and  asked  him  to  witness 
it  ?  Notwithstanding  the  informality  in  the  attestation  clause, 
from  the  absence  of  the  word  "signed,"  I  think  the  court  would 
be  justified  in  so  presuming.  It  will  hardly  be  presumed  that 
when  Ferguson  asked  Charles  McKeen  to  sign  the  paper  as  a 
witness,  he  did  not  know  that  McKeen  was  to  witness  his 
(Ferguson's)  signature  to  it — to  attest  an  act  which  he  had 
already  done.  It  is  very  improbable  that  Ferguson  could  have 
supposed  that  the  witnesses  might  sign  first,  and  that  he  could 
take  the  will  away  and  sign  it  at  a  future  time.  He  states  in 
the  testimonium  clause,  "In  witness  whereof  I  have  hereunto 
set  my  hand  and  seal  on  this  thirtieth  day  of  April,  1879." 
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According  to  the  testimony  of  the  witnesses,  he  neither  signed        ^^^- 
the  will  nor  affixed  a  seal  to  it  while  he  was  in  the  shop ;  but        In  re 
it  is  quite  consistent  with  their  testimony  that  it  was  signed  Ausxander' 
before  he  brought  it  there.     Unless,  therefore,  we  can  presume    Fbbquson. 
anything  so  improbable  as  that  when  he  took  the  will  to 
McKeen's  shop  and  asked  him  to  witness  it,  he  had  not  signed 
it,  and  did  not  sign  it  while  he  was  there,  but  signed  it  at  some 
future  time,  not  in  the  presence  of  any  witness,  I  think  one 
w^ould  be  justified  in  coming  to  the  conclusion  that  he  had 
signed  it  before  he  went  to  the  shop ;  that  it  was  then  a  com- 
plete instrument  so  far  as  he  himself  could  complete  it. 

The  principle  to  be  gathered  from  the  cases  is,  that  if  a  tes- 
tator produces  a  paper  and  asks  persons  to  sign  it  as  witnesses 
and  gives  them  to  understand  that  it  is  his  will,  it  is  not  neces- 
sary to  have  direct  evidence  that  his  signature  was  on  the 
paper  when  he  asked  them  to  sign  it ;  but  the  court  is  at  liberty 
to  judge  from  all  the  circumstances  of  the  case  whether  his 
signature  was  there  at  the  time  or  not. 

Having  come  to  the  conclusion  that  there  is  evidence  from 
-which  it  may  be  presumed  that  Ferguson  had  signed  the  will 
before  he  went  to  McKeen  s  shop,  the  next  question  is,  whether 
he  acknowledged  his  signature  to  the  witnesses?  On  this 
point,  there  is  a  material  difference  between  his  statement  to, 
and  acts  in  presence  of,  Charles  McKeen,  when  he  only  was  in 
the  shop,  and  what  he  afterwards  said  to,  or  in  the  presence  of, 
William  McEeen  whfen  he  came  in.  He  (Ferguson)  not  only 
allowed  Charles  to  examine  the  paper  sufficiently  to  satisfy 
himself  that  it  was  a  will  which  he  was  asked  to  witness,  but 
he  also  told  Charles  that  it  was  a  will,  or  his  will,  (I  think  it 
is  not  material  which  word  he  used),  and  spoke  of  the  duty  of 
persons  to  make  wills.  This,  according  to  the  authorities,  was 
a  virtual  acknowledgment  of  his  signature  by  Ferguson,  even 
though  Charles  McKeen  did  not  see  the  signature. 

In  Ilott  V.  Geiige,^  Sir  H.  Jenner  Fust,  speaking  on  this  point, 

says: — 

«'It  IB  not  necessary  that  a  testator  should  state  to  the  witnesses 
that  it  is  his  signature :  the  production  of  a  will  by  a  testator,  it 
having  his  name  upon  it,  and  a  request  to  the  witnesses  to  attest  it, 

18  Curt  172. 
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1881.         would  be  a  sufficient  acknowledgment  of  the  signature  under  the 
y^^        present  statute." 

Thi6  Goods  OF  In  Blake  v.  Knight,^  the  deceased  did  not  sign  the  will  in 
Febouson.  preseDice  of  the  witnesses,  nor  did  he  formally  acknowledge  his 
signature  to  ihem,  nor  did  they  see  his  signature  upcMi  the  will 
when  they  subscribed ;  but  they  admitted  that  he  spread  the 
will  open  on  the  table  before  him,  and  said  it  was  his  will,  and 
that  he  had  made  a  mistake  in  it,  which  he  had  rectified,  point- 
ing out  the  place  to  them,  and  read  to  ihem  the  words — ^"This 
is  the  last  will  and  testament  of  me,  Edmund  Blake."  It  was 
held  that  it  was  not  necessary  to  have  positive  affirmative 
testimony  of  the  acknowledgment  of  the  signature,  but  that 
the  court  must  take  all  tiie  circumstances  into  consideration, 
and  judge  from  them  collectively,  whether  there  was  not  at 
least  an  acknowledgment  of  a  signature  clearly  existing  on 
the  face  of  the  will  at  the  time  of  the  attestation ;  and  it  was 
held,  that  there  was  such  an  acknowledgment 

In  Keigium  v.  Keigwin,^  the  testatrix  produced  a  paper  to 
two  persons,  and  requested  them  to  sign  it— her  signature  being 
affixed  to  it  at  the  time — ^but  the  paper  was  so  folded  that  they 
only  saw  her  signature.  It  was  held  that  this  was  a  sufficient 
acknowledgment,  and  Sir  H.  Jenner  Fust  said — 

''It  is  not  necessary  that  the  party  should  say  in  express  terms, 
'that  is  my  signature' ;  it  is  sufficient  if  it  clearly  appears  that  the 
signature  was  existent  on  the  will  when  she  produced  it  to  the  wit- 
nesses, and  was  seen  by  the  witnesses  when  they  did^  at  h^  request, 
subscribe  the  will." 

So  far  as  relates  to  the  witness,  Charles  McKeen,  I  think 
there  was  a  virtual  acknowledgment  by  Ferguson  of  his  sig- 
nature. But  the  facts  are  very  different  with  respect  to  the 
other  witness,  and  I  am  unable  to  discover  any  evidence  which 
would  amount  to  an  acknowledgment  of  the  signature  to  him. 

The  conversation  between  Ferguson  and  Charles  McKeen 
about  the  paper  being  a  will,  took  place  before  William  McKeen 
came  into  the  shop.  He  did  not  hear  Ferguson  say  anything 
in  reference  to  it,  execept  the  statement  to  Charles,  "let  your 
brother  sign  it  too,"  made  at  the  time  he  (William)  came  into 
the  shop,  at  which  time  Charles  was  behind  the  counter,  with 
the  will  before  him  on  the  show-case,  and  had  either  signed  it, 

U  Vict.  c.  26.  as  Curt  007. 
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or  was  in  the  aet  of  signing  it.    He  stepped  away,  and  William       ^^>' 
went  up  to  the  show-case  and  signed  his  name  underneath  his        In  re 
brothers.     He  (William)  did  not  know  whether  Ferguson's   aldcaiim»' 
signature  was  on  the  paper  when  he  signed  it,  or  not ;  and  he    Fiboitbon. 
said  he  did  not  know  what  he  was  signing,  and  that  no  person 
told  him  what  it  was. 

If  this  evidence  is  reliable,  where  is  thei*e  anything  like  an 
acknowledgment  by  Ferguson  of  his  signature  to  William 
McKeen  ? 

As  the  statute  requires  that  the  siiipmture  shall  be  made  or 
acknowledged  by  the  testator  in  the  presence  of  the  witnesses, 
it  would  seem  that  the  Legislature  intended  that  the  witnesses 
should  see  the  signature ;  for,  as  said  by  Sir  Herbert  Jenner 
Fust  in  Hott  V.  Oenge  :^ 

"How  is  it  possible  that  a  signature  should  be  acknowledged  (for  it 
is  not  the  will,  but  the  signature  which  is  to  be  acknowledged),  unless 
the  signature  is  exhibited  to  the  witnesses?  The  statute  requires 
that  the  signature  should  be  attested.  The  construction  which  I 
should  be  inclined  to  put  upon  this  claiise  is,  that  the  production  of 
the  will  with  the  signature  to  it,  and  requesting  the  witnesses  to 
attest,  and  their  attesting  and  subscribing  the  wUl,  would  be  suffi- 
cient." 

The  learned  Judge  evidently  meant  that  it  would  be  suffi- 
cient if  the  witnesses  saw  the  signature.  In  that  case,  the 
witnesses  did  not  see  the  testator  s  signature :  he  told  them 
that  he  wanted  them  to  sign  a  paper  for  him,  which  they  did 
in  his  presence,  he  pointing  out  to  them  the  place  where  they 
were  to  sign ;  but  he  did  not  tell  them  what  the  nature  of  the 
paper  was.  Sir  Herbert  Jenner  Fust  held  that  this  was  not  an 
acknowledgment  of  the  signature  either  expressly  or  virtually, 
and  he  pronounced  against  the  validity  of  the  will.  His  judg- 
ment was  affirmed  on  appeal  by  the  Privy  Council  (4  Moo. 
P.  C.  265),  and  the  Lord  Chancellor,  delivering  judgment,  said : 

« Assuming  that  it  (the  will)  was  signed  by  the  deceased  before  the 
witnesses  were  called  in,  we  are  of  opinion  that  the  mere  circumstance 
of  calling  in  witnesses  to  sign,  without  giving  them  any  explanation 
of  the  instrument  they  are  signing,  does  not  amount  to  an  acknowl- 
edgment of  the  signature  by  Uie  testator.'' 

And  see  to  the  same  effect,  Fischer  v.  Popham;^  Pearson  v. 
Pearaan.^ 
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^^^*  Now,  wherein  does  the  present  case,  so  far  as  relates  to  the 

In  re  witness  William  McKeen,  differ  from  IloU  v.  Genge?  He 
Alexander  neither  saw  Ferguson's  signature,  or  at  all  events  he  could  not 
Ferguson,  say  whether  his  signature  was  there  or  not ;  neither  did  Fergu- 
son acknowledge  his  signature,  nor  say  what  the  paper  was 
that  McKeen  was  requested  to  sign.  He  signed  his  name  in 
entire  ignorance  of  the  nature  of  the  paper  or  of  the  particular 
object  for  which  he  wrote  his  name.  I  say  the  particular 
object,  because  he  must  have  supposed  that  he  signed  as  a  wit- 
ness to  something.  Then,  what  did  he  **  attest''  ?  Not  Fergu- 
son's signature,  unless  he  saw  it,  or  was  made  aware  that  the 
paper  was  his  will.  Can  a  person  attest  a  fact  unless  he  has  a 
knowledge  of  its  existence  ?  The  witness  must  do  more  than 
sign,  he  must  attest :  he  must  be  a  witness  to  some  act  done  by 
another  person,  which,  by  affixing  his  own  name,  he  affirms  to 
be  true  and  genuine.  In  Cooper  v.  Bockett,^  counsel  in  arguing 
on  the  meaning  of  the  word  ''  attest,"  said  that  it  meant  that 
the  witnesses  attest  a  paper  that  had  been  declared  a  will ;  to 
which  Parke,  B.,  assented,  saying,  '  It  mast  mean  that  they 
attest  a  paper  which  he  (the  testator)  declares  to  be  his  will." 
The  fact  that  a  sufficient  acknowledgment  of  the  signature  may 
have  been  made  to  Charles  McKeen,  not  in  the  presence  or 
hearing  of  William,  cannot  supply  the  defect ;  for  the  acknow- 
ledgment must  be  made  in  the  presence  of  two  witnesses,  pre- 
sent at  the  same  time. 

In  the  goods  of  Pearson,'  the  cii'curastances  were  very  similar 
to  those  in  Rott  v.  Gen^e.  The  deceased  requested  the  wit- 
nesses to  write  their  names  at  the  foot  of  a  paper,  which  they 
accordingly  did,  but  the  paper  was  so  folded  that  they  could 
not,  and  did  not,  see  what  the  nature  of  it  was,  and  they  were 
not  aware  that  the  name  of  the  deceased  was  signed  to  it,  nor 
that  it  was  a  will  till  after  his  death.  Sir  J.  P.  Wilde  held  that 
it  was  not  duly  executed. 

So,  In  the  goods  of  Swinford,^  where  the  deceased  requested 
the  witnesses  to  put  their  names  to  a  paper,  but  did  not  state 
what  it  was  or  refer  to  its  signature,  and  they  could  not  say 
whether  his  signature  was  to  the  paper  or  not  when  they 
signed,  probate  was  refused. 

14  M00.P.  G.  482.  «10  Jut.  N.  a  872.  SL,  R.  1  P.  &  U  080. 
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In  that  case,  the  evidence  was  of  the  same  character,  as  the       I88i; 
evidence  of  William  McKeen  in  this  case.    There  w&s  no  posi-        in  rt 
tive  evidence  that  the  testator  had  not  signed  the  will ;  but  the  alex^mr' 
witnesses  could  not  say  whether  his  signature  was  written  to    Fsbouson. 
it  or  not,  when  they  attested.    And  so  it  was  in  the  case  of 
GwUlim  V.  OwilXim^ 

In  In^^esant  v.  Inglesant*  the  only  question  was,  whether 
a  request  by  a  third  person  to  the  witness,  in  presence  of  the 
testatrix,  to  sign  his  name  under  her  signature  was  equivalent 
to  a  request  by  the  testatrix,  and  therefore  a  virtual  acknow- 
ledgment of  her  signature  ?  And  it  was  held  that  it  was  so. 
There  the  witness  saw  the  testatrix's  signature  at  the  time  he 
signed,  which  distinguishes  that  case  from  the  present  one. 

There  is  a  class  of  cases  which  decides  that  where  the  testator 
informs  the  witnesses  that  the  paper,  which  he  wishes  them  to 
sign  is  his  ¥rill,  that  amounts  to  a  virtual  acknowledgment  of 
his  signature,  even  though  the  witne&ses  do  not  see  it,  provided 
his  signature  is  there  at  the  time.  To  this  class  belong  Blake 
Y, Knight;^  Gwillim  v.  OwiUim;^  Beckett  v.  Howe;^  In  re 
Peam.^  The  present  case  does  not  come  within  that  principle, 
if  the  testimony  of  the  witnesses  is  correct,  as  to  what  took 
place  in  William  McKeen's  presence,  or  heaiing. 

Then,  are  we  at  liberty  to  presume  that  Ferguson  acknow- 
ledged his  signature  in  the  presence  of  William  McKeen,  when 
the  witnesses  depose  that  he  said  or  did  nothing  which  would 
amount  to  such  an  acknowledgment.  Are  there  any  circum- 
stances to  justify  the  Court  in  coming  to  the  conclusion  that 
the  witnesses  are  mistaken  in  the  account  which  they  gave  of 
what  took  place,  or  that  they  have  intentionally  misstated  the 
facts  ?  In  the  case  of  Ilott  v.  Oenge,  before  referred  to,  when 
the  question  was  whether  the  will  was  signed  in  the  presence 
of  the  witnesses.  Sir  Herbert  Jenner  Fust  says : — 

"  It  is  said  that  the  Court  may  presume  that  the  paper  was  signed 
while  the  witnesses  were  in  the  room ;  btU  the  Cowrt  can/not  presuTne 
^ii,  VfhUe  the  impression  <ni  the  minds  of  tJie  toitnesses  is,  that  it  was 
no<  ngmisi  in  their  presence.  Although  the  circumstanoes  of  the  case 
<lo  not  preclude  the  possibility  of  the  paper  having  been  then  signed 
I7  the  deoeaaed  in  the  presence  of  the  witnesses,  the  proof  of  the 

i$a*Tr..  900.  «8aaT.  200. 
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1881.        afflrmative  ties  on  those  who  prc^potind  the  paper,  and  I  cannot  pre- 
"j^l^        same,  in  the  absence  of  all  evidence — notwithstanding  I  have  a  strong 
Tbk  Goods  or  inclination  to  carry  into  effect  the  clear  intentions  of  the  deceased — 
Albxakdbb    that  the  instrument  was  signed  in  tlie  presence  of  the  witnesses/'* 

^*^'  I  adopt  this  language,  as  veiy  applicable  to  the  present  case, 
and  though  I,  too,  may  have  a  strong  belief  that  Ferguson  in- 
tended to  execute  the  will  according  to  law,  and  believed  that 
he  had  done  so,  I  have  no  right  to  presume — not  only  in  the 
absence  of  all  affirmative  evidence,  but  contrary  to  the  belief 
of  the  witness — that  he  acknowledged  his  signature  to  William 
McKeen. 

No  doubt,  where  there  is  a  perfect  attestation  clause,  the 
presumption  is,  omnia  rite  esse  acta,  in  favor  of  the  due  execu- 
tion of  the  will ;  and  even  where  the  attestation  clause  is  not 
stricUy  regular,  the  same  presumption  may  apply  to  some 
extent.  If  the  witnesses  were  entirely  forgetful  of  the  facts 
attending  their  signing,  the  law  would  presume  that  the  will 
was  duly  executed;  but  if  they  professed  to  remember  the 
transaction,  and  state  that  the  testator  did  not  make  or  acknow- 
ledge his  signature  in  their  presence,  and  this  negative  evidence 
is  not  rebutted  by  proof  of  circumstances  shewing  that  the 
witnesses  are  not  to  be  believed,  or  that  from  the  facts  which 
they  state,  their  recollection  fails  them,'  then  it  canno^  be  pre- 
sumed that  the  will  was  duly  executed :  Burgoyne  v.  Shotder.^ 
I  can  find  no  circumstances  in  the  evidence  which  would  justify 
me  in  saying  that  the  witness  William  McKeen  is  not  to  be 
believed,  or  that  his  recollection  has  failed  him  as  to  what  took 
place ;  and  Charles  McKeen  swears  positively  that  Ferguson 
(fid  not  sign  or  acknowledge  his  signature  in  his,  and  his  brother's 
presence. 

In  all  the  eases  which  I  have  met  with,  where  wills  have 
been  hekl  to  be  duly  executed,  notwithstanding  negative  testi- 
mony, there  have  been  peculiar  circumstances,  which,  in  the 
opiziion  of  the  Court,  warranted  the  conclusion  that  one,  or 
both  the  witnesses  were  mistaken.  Thus,  in  Coopei*  v.  Bockett* 
where  the  contention  was,  that  the  testator  had  signed  the  will 
after  the  witnesses  had  sabscribed  th^r  names ;  both  the  wit- 
nesses (who  were  the  testator's  servants)  deposed  that  after 
they  had  signed,  the  testator  wrote  something  on  }m  will :  one 
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of  them  said  he  believed  it  was  his  (the  testator's)  name ;  that       ^88L 

he  did  not  see  all  he  wrote,  but  saw  him  write  the  large  '*  R,"       In  rt 

the  initial  letter  of  his  christian  name — (the  signature  was  auoiSs^' 

"  R  H.  S.  Cooper" — and  then  said,  "  This  is  ray  name  in  your    Fbtooton. 

presence."    The  other  witness  deposed  that  she  did  not  see  what 

the  testator  wrote,  but  supposed  it  was  his  name;  that  she 

could  not  say  that  his  name  was  signed  to  the  will  when  she 

signed  it,  but  as  well  as  she  could  remember,  it  was  all  blank 

where  his  signature  appeared  on  the  will  after  his  death.    The 

Court  held  that  the  testimony  of  the  female  witness  did  not 

prove  that  the  signature  of  the  witnesses  preceded  that  of  the 

testator ;  that  it  was  consistent  with  her  testimony,  that  what 

she  had  seen  him  write  was  either  the  words  "Witnesses  to  the 

said  will,"  which  were  written  within  a  bracket  to  Uie  left  of 

the  witnesses'  signatures,  or  **  9  Pall  Mall,  East — Servants  at 

house,"  (which  were  written  underneath  his  own  signature),  and 

not  his  name.    But  with  regard  to  the  other  witness,  it  was 

admitted  that  hb  evidence  created  a  difficulty  in  the  case.    It 

was  held  however,  from  what  appeared  on  the  face  of  the  will, 

and  hoBi  the  improbability  that  an  educated  man  calling  upon 

persons  to  witness  his  will,  should  have  allowed  them  to  sign 

their  names  before  he  had  signed,  that  the  witness  must  be  mis* 

taken  as  to  the  order  in  which  the  signatures  were  made. 

*  In  Hayd  v.  BobeHs,^  the  will  was  in  the  handwriting  of  the 
testator,  an  attorney,  and  was  without  break  or  crowding,  with 
a  formal  attestation  clause,  and  attested  by  two  witnesses. 
One  of  the  witnesses  was  dead,  the  other  deposed  that  when 
he  signed  the  will,  the  paper  was  blank,  with  the  exoepUon  of 
the  testator's  signature,  and  the  signature  of  the  other  witness. 
It  was  held,  from  the  appearance  of  the  will,  as  well  as  from 
the  circumstance  that  the  testator  was  a  professional  man,  well 
acquainted  with  the  necessity  of  a  proper  execution,  and  the 
presumption  of  law  that  the  will  was  written  when  it  was 
attested,  that  the  witness  must  be  mistaken  as  to  its  being  a 
blank  when  he  signed  it;  and  therefore  that  it  was  duly 
executed. 

In  Wright  v.  Bogera^  the  will  had  a  full  attestation  clause, 
and  was  signed  in  the  presence  of  the  witnesses,  an  attorney 
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1881.       and  his  clerk.    After  the  death  of  the  testator,  an  affidavit  was 


In  re       required  as  to  certain  interlineations  which  appeared  on  the 

^lbx^me'  ^*^®  ^'  '^®  ^^^^»  *"^^  **"^^  affidavit  was  prepared  by  the  clerk, 
Fkrouson.  and  sworn  to  by  the  attorney,  stating  the  due  execution  of  the 
will,  and  that  it  had  been  subscribed  by  the  witnesses  in  the 
testator's  presence.  Upon  this  the  will  was  proved,  and  after- 
wards the  attorney  died.  After  his  death,  the  derk  made  a 
statement  that  the  will  was  not  subscribed  by  the  witnesses  in 
the  presence  of  the  testator ;  but  the  court  held  that,  under 
the  circumstances,  the  testimony  of  the  surviving  witness  was 
not  to  be  relied  on,  and  that  the  will  was  duly  executed. 

In  jOregreen  v.  Willoughby^  the  attesting  witnesses  contra- 
dicted eacn  other  on  the  point  that  the  deceased  signed  his 
name  in  their  joint  presence ;  and^the  court  held  that  the  evi- 
dence of  the  witness  who  affirmed  the  due  execution  was  more 
reliable  than  that  of  tlie  other  witness. 

In  Myers  v.  Oibson*  the  attorney  who  drew  the  will,  and 
was  present  at  its  execution,  swore  to  the  due  execution,  in 
opposition  to  the  evidence  of  the  persons  whose  names  appeared 
as  subscribing  witnesses,  who  swore  that  their  names  were 
forgeries.  There  was  also  other  evidence  of  the  genuineness 
of  their  signatures. 

In  Bailey  v.  Frowam^  the  note  of  the  case  states  that  the 
witnesses  denied  having  attested  the  will  in  the  presence  of  the 
testator ;  but  as  their  evidence  appeared  to  be  of  a  doubtful 
character,  and  the  surrounding  circumstances,  and  the  appear- 
ance of  the  paper  were  in  favor  of  its  having  been  duly  attested, 
the  court  acted  upon  the  presumption  omnia  riie  esse  acta,  and 
pronounced  for  the  will. 

These  two  cases  cited  from  the  Weekly  Reporter,  do  not 
appear  to  be  reported  elsewhere,  and  the  statement  of  them  is 
taken  from  the  digest.  The  facts  in  Bailey  v.  Frovxx/n  are 
stated  so  generally,  that  it  is  not  of  much  value  as  an  authority. 

Whether  the  testator  in  the  present  case  acknowledged  his 
signature  in  the  presence  of  both  the  witnesses,  is  a  question 
of  fact.  I  think  there  is  negative  evidence  on  this  point  by 
both  the  witnesses,  and  I  am  unable  to  discover  any  circum- 
stances in  the  case  which  would  justify  me  in  coming  to  the 
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ooncla&ion  that  their  testimony  is  not  to  be  relied  on,  or  that       ^881. 
there  is  anything  improbable  in  the  account  they  have  given.        In  re 
or,  that  their  memories  have  failed  them.    The  paper  was  alexakdeb 
signed  on  the  30th  April,  1879,  and  they  gave  their  evidence    Fkeouson. 
respecting  it  on  the  18th  February  following,  so  that  the  cir- 
cumstances may  be  presumed  to  have  been  comparatively  fresh 
in  their  memories. 

There  is  nothing  in  the  attestation  clause  to  indicate  that 
Ferguson  knew  that  signing  was  essential  to  the  execution  of 
a  will;  indeed,  the  words  which  he  has  used — *' sealed  and 
delivered" — ^would  rather  shew  that  he  was  ignorant  of  the 
necessary  formalities  of  a  due  execution.  But  even  had  the 
attestation  clause  been  quite  formal,  I  cannot  think  that  the 
fact  of  a  testator  having  written  that  he  had  signed  the  will 
in  the  presence  of  the  witnesses,  would  be  anything  more  than 
presumptive  evidence  in  the  absence  of  negative  evidence  that 
he  had  done  so ;  or,  that  he  would  be  chargeable  with  making 
the  witnesses  attest  to  a  falsehood,  if  in  fact  the  will  was  not 
signed  or  acknowledged  in  their  presence. 

Admitting  that  the  paper  was  signed  by  Ferguson  before 
the  witnesses  subscribed,  the  question  still  remains,  whether 
there  was  any  acknowledgment  of  his  signatuj^e  in  presence  of 
both  the  witnesses  ?    And,  I  think  there  was  not. 

The  conclusion  I  have  arrived  at  on  this  point,  renders  it 
unnecessary  to  consider  Jbhe  other  question — whether  the  wit- 
nesses subscribed  in  the  presence  of  each  other. 

I  think  the  appeal  should  be  dismissed,  and  that  the  costs  of 
both  parties  should  be  paid  out  of  the  estate. 

Appeal  diamisaed,  costs  of  both  parties  to 
be  paid  ovi  the  estate. 
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3881.  MABflHALL  v,  ARMSTRONG,  bt  ix.,  Adhimistrators,  etc. 

April  [2iid  Division,  before  Weldon,  Fbbhxb,*  and  WnmoBB,  JJ.] 

Executor — Claim  against  estaU — Heed  not  be  etoom  to  before  action — 
ConaoL  Stat.,  cap.  62,  aec,  19 — Probable  expensee  of  adminteUrar 
turn — Bight  to  retain  for. 

By  Conaol.  Stat.,  cap.  52,  sec.  19,  it  is  provided  that  no  debt  ehall  be  paid  by 

ed"       "■ 


an  executor  until  the  same  be  certified  by  affidavit. 

Htld^  that  the  obtaining  of  the  affidavit  was  not  a  oonditian  precedent  to  the 
right  to  sue  for  the  deot^  and  if  it  were,  to  be  available  as  a  defence,  it  would 
have  to  be  specially  pleaded. 

The  defendants,  under  the  item  *'expensesof  administratton",  in  the  notice 

firen  with  the  plea  of  pUsyt  adminulramt,  under  CkmaoL  Stat.  cap.  52,  sec. 
1,  offered  evidence  of  the  probable  expenses  of  this  and  other  suits. 

Held,  that  the  evidence  was  i«operly  refused. 

Assumpsit  for  work  and  labor  for  the  intestate,  tried  before 
Weldon,  J.,  at  the  Carleton  Circuit  in  May,  1880. 

A  verdict  was  found  for  the  plaintiff  for  $134. 

The  facts  material  to  the  points  decided  will  be  found  in  the 
judgments. 

October  20.  Geo,  F.  Gregory  moved,  pursuant  to  leave 
reserved,  for  a  nonsuit,  or  for  a  new  trial.  There  was  no  affi- 
davit of  the  debt  as  required  by  section  19  of  cap.  52  of  the 
Consol.  Stats.,  delivered  to  the  administrator.  This  I  claim  is 
a  condition  precedent  to  the  plainti6rs  right  of  action.  [Wet- 
more,  J.  Assuming  you  are  right,  would  you  not  have  to 
plead  it?]  I  think  not.  I  put  it  on  the  same  footing  as  notices 
to  Justices,  which  need  not  be  pleaded.  [Wetmobe,  J.  The 
statute  expressly  provides  for  that] 

We  should  have  l«en  allowed  to  shew  that  we  retained  a 
portion  of  the  estate  to  meet  the  probable  expenses  of  this  and 
other  suits  pending,  and  of  closing  up  the  estate :  Bos.  Evid. 
1202  (13  ed.),  GilUea  v.  SmWier,^  Consol.  Stat.,  cap.  52,  sec.  21. 

Under  the  ruling  of  His  Honor  the  administrator  would 
have  been  obliged  to  close  up  the  estate  at  once  and  pay  the 
costs  of  this  suit  out  of  his  own  pocket. 

E.  L.  WetToore,  shewed  cause.  The  point  that  the  claim  has 
not  been  certified  by  affidavit  is  not  open  to  the  defendants  on 

*HiB  Honor  Mr.  Juitioe  Fliher,  who  heard  the  anrument  hi  thit  cMe,  died  before  judgment 
WM  delivered. 
(2)  The  point!  upon  which  the  court  gave  Judgment  and  the  argumenta  of  oounael  on  those 
oints  inuiecaae  of  McBridey.  Woodmrth,  Aamini 


points  in  the  case  of  McBride  v.  Woodumrth,  Adminittrator,  etc,  were  the  same  as  in  the 
of  ManhaU  v.  Armttrong, et aJL.  AdmimiUnUon,  etc.  and  it  was  therefore  not  oonaidered  neoec- 
•aiytolprint  the  arguments  and  Jwlgmenllhi  if oINiMV.  WoodworUL—Bar. 

isaisrk.688. 
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the  pleadings,  bat  if  it  were,  there  is  nothing  in  it.    The  pn>-       ^^^' 
yiso  at  the  end  of  section  19  of  cap.  52  is  only  to  protect  the    Massball 
estate  against  the  payment  of  unfounded  claims  by  the  execu-  ARMsntQHo. 
tor.    While  the  executor  could  not  get  an  item  passed  in  pro- 
bate which  had  not  been  certified  by  affidavit,  it  was  never 
intended  that  the  obtaining  ibia  affidavit  was  to  be  a  condition 
precedent  to  a  person's  proceeding  in  the  ordinary  tribonals 
for  the  recovery  of  a  claim  which  the  personal  representative 
refused  to  pay. 

It  is  not  a  condition  precedent  to  the  plaintiff's  right,  for  the 
r^ht  existed  before  the  death  of  the  intestate,  and  conttnued 
after  it 

The  defendants  attempted  to  shew  that  they  retained  money 
to  pay  anticipated  expenses  in  winding  up  the  administration, 
and  not  expenses  for  which  they  had  actually  made  themselves 
liable,  and  therefore  OiUies  v«  Smither  does  not  apply. 

Our.  adv.  vtdt. 

The  following  judgments  weie  now  delivered: 

Weldon,  J.  This  was  an  action  of  assumpsit  for  work  and 
labor,  tried  before  me  at  the  Carleton  Circuit  in  May,  1880.  A 
verdict  was  found  for  the  plaintiff  on  the  first  and  third  issues 
for  $134,  wluch  I,  with  consent  of  counsel,  apportioned  and 
directed  $64  to  be  entered  on  the  second  issue,  and  $68  upon 
judgment  qtumdo  ctedderint  The  issues  were — 1.  Non- 
assumpsit:  2.  Discharge  and  satisfaction:  &  Set-off:  and  4. 
Fully  administered.  Also  notice  under  section  21  of  chapter  52 
Coasol.  Stat.,  of  outstanding  debts. 

The  defendants  claim  a  new  trial  upon  the  gjtoaod  that  I 
ruled  against  the  defendants'  right  to  retain  $400  for  expenses 
which  they  might  incur  in  this  and  other  suits  against  them, 
and  in  winding  up  the  affairs  of  the  estate;  and  on  the  ground 
that  the  plaintiff  cannot  maintain  this  action  under  the  19th 
section  of  chapter  52  of  the  Consol.  Stat,  which  states  that  no 
debt  shall  be  paid  by  the  executor  until  the  same  be  certified 
by  affidavit.  As  to  the  non-aUowance  of  the  sum  for  meeting 
costs  which  might  be  incurred  in  this  and  other  suits  and  in 
winding  up  of  the  estate,  the  35th  section  of  chapter  52,  states, 
"the  Judge  shall  tax  the  costs  in  all  mattei-s  before  him 
and  Older  the  paymenA  out  of  the  estate  or  otherwise,  as  he 
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^^^-       may  direct."    The  28th  section  gives  authority  to  the  Judge 
Mabshall    to  allow  the  executor  a  reasonable  commission  not  exceeding 

A&MBTBONo.  ^^^  P^^  ^^^^-  ^^  ^^^^  section  describes  what  notice  shall  be 
given  of  debts  unpaid.  Chapter  52  no  where  provides  for  any 
retention  of  money  of  the  estate  to  meet  expenses  which  may 
arise,  and  no  authority  was  cited  for  such  a  position,  and  in 
the  absence  of  any  statutory  provision  for  that  purpose,  I  am 
of  opinion  it  cannot  be  allowed  on  the  plea  of  plene  adminis- 
trarrit,  nor  can  it  be  authorized  by  the  21st  section,  which 
specifies  what  the  pleadings  and  notice  shall  contain.  The 
executors  can  only  retain  what  the  Act  of  Assembly  authorizes 
them  to  retain,  and  the  probable  costs  to  be  incurred  are  not 
within  the  Act. 

As  to  the  second  ground — If  the  defendants  claim  to  defend 
the  action  upon  the  ground  that  the  debt  had  not  been  certified 
by  affidavit,  should  they  not  have  pleaded  it  as  provided  for  by 
the  20th  section  of  chapter  52,  and  so  have  placed  the  onus  of 
proving  it  upon  the  plaintiff.  'I  am  of  opinion  that  if  it  was 
necessary  to  have  the  debt  certified  by  affidavit,  that  defence 
should  have  been  raised  by  the  pleadings.  It  cannot  be  that 
the  paragraph  at  the  dose  of  the  19th  section  can  take  from 
the  Court  their  common  law  jurisdiction  over  claims  of  credit- 
ors against  an  estate. 

It  was  urged  by  the  counsel  for  the  defendants  than  in  actions 
against  Justices  a  notice  was  required  to  be  proved — that  is 
required  in  express  terms  by  the  acts  for  the  protection  of 
Justices  and  other  officers.  But  what  is  there  in  the  Probate 
Act  which  requires  a  plaintiff  to  give  the  executor  or  adminis- 
trator notice  of  his  demand,  or  prove  his  claim  by  affidavit 
before  he  can  bring  an  action  ?  If  the  executor  is  not  sufficiently 
informed  in  regard  to  any  action  brought  against  him,  the  22nd 
section  of  the  Probate  Act  provides  that  on  application  to  the 
Court  or  a  Judge  he  may  obtain  time  to  enable  him  to  plead. 
And  if  he  is  ready  and  willing  to  pay  the  plaintiff's  claim,  if 
certified  by  affidavit,  he  could  obtain  an  order  to  stay  proceed- 
ings in  the  suit  until  that  was  done :  but  when  he  does  not  do 
so,  but  denies  the  whole  claim,  or  sets  up  that  he  has  a  set-off 
against  it,  or  that  it  is  discharged  by  payment,  or  on  any  ground 
claims  to  defeat  the  action  of  the  plaintiff,  the  defence  has 
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to  be  made  out  to  the  satisfaction  of  the  court  and  jury.    Upon        l^^- 
this  ground  I  am  of  opinion  the  objection  that  the  claim  has    Marshall 
not  been  certified  by  affidavit,  can  not  arise,  and  the  verdict  Armstrong. 
should  not  be  disturbed.    The  19th  section  of  the  Probate  Act 
appears  to  be  directory  as  to  the  duty  of  the  executor,  and  does 
not  interfere  in  the  slightest  degree  with  the  jurisdiction  of 
this  court 

Wetmore;  J.  Declaration  for  money  payable  by.d^endant 
as  administrators  for  work  and  labor,  etc.,  performed  for  in- 
testate in  his  lifetime. 

Pleas :  1st.  Never  indebted :  2nd.  That  before  action  brought 
and  in  intestate's  lifetime  said  intestate  satisfied  and  discharged 
by  payment  plaintiffs  claim :  3rd.  Set-oif,  for  goods  sold  and . 
delivered — work  and  labor — money  lent — money  paid,  etc. — 
account  stated :  4th.  Plene  administravenint  all  the  personal 
estate  and  effects  which  were  of  intestate  which  had  come  to 
defendants'  hands  as  adminstrators,  etc.,  to  be  administered, 
and  defendants  had  not  at  the  commencement  of  this  suit,  nor 
Iiave  they  since  had,  any  personal  estate  or  effects  of  the  intes- 
tate, to  be  administered. 

With  notice  under  Consol.  Stat.,  sec.  21,  cap.  52,  of  other 
debts,  which  after  specifjdng  a  number  of  debts  or  alleged 
claims  against  the  estate  contains  the  following  "  expenses  of 
administration,  $400." 

The  plaintiff  joined  issue  on  all  defendants'  pleas. 

It  appears  there  was  some  arrangement  on  the  trial  in  refer- 
ence to  amounts  and  the  mode  of  entering  the  verdict  which 
must  be  regulated  entirely  by  the  learned  Judge  who  tried  the 
cause,  and  he  seems  to  be  satisfied  with  the  finding  of  the  jury. 

The  defendant  claims  to  have  a  non-suit  entered  or  new  trial 
granted,  on  the  ground  that  the  proviso  at  the  end  of  sec.  19, 
of  cap.  52,  which  is  as  follows :  "  And  further  provided,  that  no 
debt  shall  be  paid  by  the  executor  until  the  same  shall  be  cer- 
tified by  affidavit,"  had  not  been  complied  with.  A  motion  for 
nonsuit  was  made  and  refused  on  the  trial,  and  the  learned 
Judge  was  of  opinion  that  such  a  matter  of  defence  if  available, 
most  be  set  up  by  plea.  The  section,  with  the  exception  of 
the  above  proviso,  and  another  one  saving  the  effect  of  any 
lien  or  other  security  which  a  creditor  may  hold  for  payment 
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1881.  of  his  debt,  is  confined  to  directions  as  to  the  payment  of  debts 
Marshall  of  the  deceased,  according  to  their  legal  priority  in  classes,  and 
Arbisttiono.  defining  such  priority.  By  section  24,  the  executor  shall  ren- 
der an  account  of  his  administration,  and  upon  such  account 
the  Judge  of  Probate  is  to  pronounce.  I  can  quite  understand 
that  before  the  executor  can  succeed  in  having  the  payment  of 
any  debt  allowed  by  the  Judge  of  Probate,  such  debt  must  be 
certified  by  affidavit.  This  affidavit  is  one  to  be  rendered  to 
the  execuCor — it  is  not  an  affidavit  in  any  court  or  in  any  suit, 
it  is  such  a  one  as  is  contemplated  by  section  28  of  cap.  1 J  8 
Consol.  Stat.,  entitled  Interpretation  of  terms,  explanations  and 
general  provisions — where  it  provides  that  a  Justice  of  the 
Peace  may  administer  an  oath  relating  to  inventories  or  accouiits 
rendered  to  the  executors  of  an  estate.  The  provision  would 
apply  where  no  dispute  exists  as  to  the  debt,  but  I  think  it 
will  not  apply  where  the  whole  debt  is  disputed.  When  the 
amount  is  admitted  no  difficulty  can  arise  in  this  respect.  Still 
the  executor  requires  the  affidavit  to  enable  him  to  get  the 
item  passed  by  the  Judge  of  Probate,  but  where  the  whole 
amount  is  disputed  by  the  executor  it  may  be  very  inconvenient, 
indeed,  almost  if  not  quite  impossible,  for  the  creditor  to  make 
the  necessary  affidavit  or  procure  the  same  to  be  made.  Is  he 
therefore  to  be  denied  the  privilege  of  having  his  claim  sub- 
mitted to  the  consideration  of  a  jury  upon  such  evidence  as  ma}'^ 
be  entirely  satisfactory  to  the  court  and  jury,  because  he  may 
be  unable  to  furnish  the  affidavit  in  the  fii-st  instance  ?  If  the 
claim  is  contested  iKjfore  a  court  and  jury  Jind  established  by  a 
judgment,  I  think  the  judgment  will  be  satisfactory  as  to  the 
amount ;  and  I  think  a  creditor  has  the  right  so  to  establish 
his  claim,  notwithstanding  the  proviso.  If  the  creditor  of  an 
estate  could  not  provide  the  necessary  affidavit,  it  would  be 
rather  hard  on  him  that  he  should  be  shut  out  from  establishing 
his  claim  in  the  ordinaiy  tribunals  of  the  country,  whatever 
affidavit  he  might  require  after  his  claim  was  established,  in 
order  to  get  his  established  claim  paid.  Establishing  the  claim 
by  the  creditor  is  one  thing ;  the  executor  paying  it  is  quite 
another.  And  while  the  creditor  may  be  entitled  to  establish 
his  claim  without  an  affidavit  in  the  first  instance,  it  may  be 
the  executor  is  not  to  pay  it  until  it  is  certified  by  affidavit, 
after  being  established. 
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I  am  unable  to  bring  my  mind  to  the  conclusion  that  a        ^^^- 
creditor  is  barred  from  instituting  proceedings  for  his  claim    Makshall 
before  its  being  certified  by  affidavit     But  suppose  I  am  wrong  arbistrono. 
in  my  view,  how  can  the  defendants  avail  themselves  of  the 
objection  without  pleading  it.    The  Statute  of  Limitations  mu3t 
be  pleaded:  2  Saunders  Rep.  63  d.  (n.);  Quantock  v.  England.^ 
Per  Lord  Mansfield : — "  It  is  settled  that  the  Statute  of  Limi- 
tations does  not  destroy   the  debt :   it  only  takes  away  the 
remedy.    The  debtor  may  either  take  advantage  of  the  Statute 
of  Limitations,  if  the  debt  be  older  than  the  time  limited  for 
bringing  the  action;  or  he  may  waive  this   advantage."     So 
this  proviso  does  not  destroy  the  debt ;  it  merely  says  no  debt 
bliall  be  paid  by  the  executor  until  the  same  be  certified  by 
affidavit 

If  the  non  making  of  the  affidavit  before  action  is  available 
as  a  defence,  it  would  seem  by  analogy  to  the  statute  of  limita- 
tions, that  it  can  only  be  taken  advantage  of  by  plea.  The  pro- 
viso does  not  require  the  affidavit  to  be  made  before  action ;  it 
merely  says,  no  debt  shall  be  paid  until  the  same  be  certified 
by  affidavit.  The  defendants'  position  was  sought  to  be  assimi- 
lated to  a  suit  against  a  Justice  of  the  Peace,  as  regards  the 
njtice  of  action — ^which  need  not  be  pleaded,  and  for  the  best  of 
reasons.  Sec  8  of  cap.  90  Consol.  Stat.,  requires  the  notice  to 
be  given,  and  sec.  10  provides — "If  on  the  trial  of  any  action 
the  plaintiff  shall  not  prove  the  action  brought,  notice  thereof 
given  within  the  time  limited  in  that  behalf,  the  cause  of  action 
stated  in  the  notice  and  that  it  arose  in  the  County  where 
brought,  he  shall  be  nonsuited  or  the  verdict  may  be  for  the 
defendant."  Without  the  provisions  of  sec.  10,  could  the  de- 
fendants have  availed  themselves  of  the  protection  of  sec.  8, 
without  plea  ?  I  think  not.  Had  the  proviso  referred  to  en- 
acted that  such  an  affidavit  should  be  made  before  a  suit  com* 
nienced,  and  that  unless  the  plaintiff  proved  it  was  so  made  on 
the  trial,  then  he  should  be  nonsuited,  the  cases  would  be 
more  in  accord. 

The  matter  of  a  builder  obtaining  a  certificate  from  a  par- 
ticular architect  before  he  is  entitled  to  recover  was  also  urged, 
but  in  such  a  case  the  plaintiff  would  not  have  any  right  of  action 
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1881.  until  such  certificate  was  first  procured.  There  would  be  no 
Marshall  indebtedness  before  the  certificate.  In  the  present  case  the 
Abmbteono.  plO'iiitiff  had  a  perfectly  good  claim — so  found  at  least.  The 
defendants  go  into  court  to  contest  the  claim.  They  say 
nothing  about  an  affidavit.  If  they  sought  to  avail  themselves 
of  such  a  defence  they  should  have  done  so  by  plea.  Without 
a  plea,  I  think  they  were  in  the  same  position  as  if  they  en- 
deavoured to  set  up  the  defence  of  the  statute  of  limitations, 
without  plea. 

As  to  the  defendants'  right  to  retain  an  amount  to  cover  the 
expenses  of  law  suits, — while  I  find  by  sec.  22  of  cap.  52,  that 
time  may  be  granted  to  an  executor  in  an  action  brought 
against  him  if  it  appears  to  the  Court,  or  a  Judge  thereof,  that 
he  requires  further  information  respecting  the  estate  to  enable 
him  to  plead,  I  cannot  find  anything  in  the  act  to  authorize 
the  executor  of  his  own  mere  motion  to  retain  a  sum  of  money, 
the  amount  to  be  fixed  by  his  own  discretion,  for  the  purpose 
of  being  used  in  indemnifying  him  against  any  probable  costs 
that  may  be  incurred.  ,If  he  can  it  would  scarcely  be  available 
under  the  plea  of  jilene  administravii.  The  notice  under  sec- 
tion 21  is  that  there  are  debts  of  a  prior  class  unsatisfied,  or 
that  there  are  debts  unpaid  of  the  same  class  as  that  on  which 
the  suit  is  brought  This  would  scarcely  extend  to  money 
retained  by  the  executor  to  meet  probable  costs  in  suits,  that 
might  or  might  not  arise,  or  be  incurred.  Ther  plea  should  be 
plene  adrnt,  proeter. 

A  plea  setting  forth  retention  of  such  sum  as  the  discretion 
of  the  executor  might  suggest,  to  meet  prebable  costs  that  might 
be  incurred,  would  certainly  be  quite  a  novelty  in  its  way. 
Still,  without  it,  I  think  the  retention  of  the  money  could  not 
be  justified,  however  such  a  plea  itself  might  fare. 

I  do  not  see  any  sufficient  ground  for  disturbing  the  verdict 
by  reason  of  that  reception  or  rejection  of  evidence.  The 
arrangement  of  the  verdict  having  been  settled  by  the  learned 
Judge  in  pursuance  of  the  agreement  of  counsel,  I  see  no  reason 
why  the  defendants  should  succeed  in  their  motion. 

RvXe  refused. 
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WOOD  V.  MACKEY  AND  WIFE.  1881. 

[2nd  Division,  before  Wbldon,  Fisher,  ^  and  Wfthobe,  JJ.]  April 


Slander — Uughaniand  wife — Action  for  words  of  wife —  Whai  untneas 
underBiood  words  to  mean — Evidence — Damvagea, 

In  an  action  of  slander  a  witness  cannot  be  asked  what  he  understood  to  have 
been  meant  by  the  words  used  ;  imless  it  is  first  shewn  that  there  was  some- 
thing to  prevent  the  words  from  conyeyins  the  meaning  they  would  ordinarily 
convey.    Per  Weldon  and  Wbtmore,  JJ. 

In  any  case  the  question  would  be  improper  if  asked  the  plaintiff,  for  if  the 
words  used  required  a  peculiar  meaning  to  be  eiven  them  to  make  them 
actionable,  others  than  tne  plaintiff  must  have  understood  them  to  have  been 
naed  in  the  peculiar  sense,  or  there  would  be  no  publication.    Per  Wetmore,  J. 

In  an  action  of  slander  against  a  husband  and  wife  for  the  slander  of  the  wife, 
evidence  of  a  statement  of  the  wife  made  subsequent  to  the  slander,  that  her 
husband  compelled  her  to  utter  it,  and  his  object  in  compelling  her,  is 
improper.    Per  Wblbok,  J. 

Slander  tried  before  Wetmore,  J.,  at  the  York  Nisi  Prvus 
Sittings  in  August  last.  Verdict  for  the  plaintiff  for  $250. 
The  facts  are  fully  stated  in  the  judgments  of  the  Court. 

October  29th,  1880.  E.  L.  Wetmore,  for  a  new  trial.  The 
evidence  of  Wood  as  to  what  he  understood  the  female  defendant 
to  mean  by  the  words  used  was  improper.  The  words  were 
not  ambiguous,  and  evidence  of  what  the  plaintiff  understood 
they  were  meant  to  convey  should  not  have  been  received.  At 
all  events  the  question  would  be  improper  unless  a  foundation 
was  first  laid  by  shewing  that  the  words  were  not  used  in  their 
ordinary  sense.  It  is  by  no  means  certain  that  without  the 
evidence  of  the  plaintiff  as  to  what  he  understood  the  defendant 
meant  by  the  words,  the  jury  would  have  found  she  meant  to 
charge  him  with  adultery.    Dairies  v.  Hartley* 

The  action  having  been  brought  for  the  slander  of  the  wife, 
her  statements  made  after  the  uttering  of  the  slander,  that  her 
husband  forced  her  to  utter  it,  and  of  his  object  in  doing  so 
was  also  improper.  It  would  not  be  evidence  in  aggravation 
of  the  damages  against  the  wife,  the  real  defendant,  for  it 
would  tend  to  excuse  her.  It  is  true  it  would  probably  have 
the  effect  of  increasing  the  damages  if  the  jury  believed  it,  but 
then  the  slander  would  have  been  the  husband's,  and  the  wife 
should  not  have  been  joined. 

Mrs.  Mackey  could  not  have  been  put  upon  the  stand  to 

2  Mr.  Jnitioe  Flaber  wm  present  »t  the  argument,  but  died  before  Judgment 

sSBxeh.90a 
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^^^'        prove  these  facts,  how  then  can  her  admission  of  them  be 
Wood       proved  ? 
Mackby.         Blair,  shewed  cause. 

The  words  used  could  only  mean  that  the  plaintiff  had  had 
connection  with  Mrs.  Mackey  and  was  therefore  guilty  of 
adultery.  Any  evidence  therefore  of  what  the  plaintiff  under- 
stood them  to  mean  would  be  immaterial  and  could  not  possibly 
affect  the  issue.  Where  this  is  the  case  the  Court  will  not 
order  a  new  trial :  McKenzie  v.  Scovil  ;^  Garter  v.  Saunders.^ 

If  the  Court  should  have  any  doubt  on  this  point  it  is  clear 
that  the  evidence  of  what  had  taken  place  before,  between 
Mackey  and  the  plaintiff,  laid  a  foundation  for  the  question 
and  it  was  proper:  Brooine  v.  Oosden,^ 

Mrs.  Mackey  is  the  real  defendent,  but  we  are  obliged  to 

join  her  husband ;  is  it,  then,  not  idle  to  argue  that  we  are 

precluded  from  giving  evidence  of  malice  in  publishing  the 

slander,  in  aggravation  of  the  damages. 

Wetmore,  in  reply. 

Cur.  adv,  vuXt 

The  following  judgments  were  now  delivered : 

Weldon,  J.  This  was  an  action  for  slanderous  words  spoken 
by  the  female  defendant  of  the  plaintiff,  tried  by  Mr.  Justice 
Wetmore  at  the  York  Sittings  in  August  last.  The  pleas  were, 
not  guilty  and  insanity  of  the  wife,  when  uttering  the  words 
charged.  Verdict  for  the  plaintiff,  $250.  There  were  several 
grounds  upon  which  the  defendant  moved  for  a  new  trial.  It 
will  only  be  necessary  to  refer  to  those  which  the  Court  think 
fatal  to  the  plaintiff's  sustaining  the  verdict. 

1.  In  the  questions  put  by  the  plaintiff's  counsel  "What  did 
you  understand  her  to  be  accusing  you  of  ?"  Ans.  ■"  I  under- 
stood her  to  be  accusing  me  of  having  connection  with  her." 
"  What  offence  ? "  Ans.  "  An  offence  of  adultery."  This  occurred 
on  the  5th  August  1879. 

2.  Some  two  or  three  weeks  after  this,  the  female  defendant 
came  to  Taylor's  workshop  where  plaintiff  was,  and  said  to 
plaintiff — "  All  I  ask  of  you  is  to  forgive  me."  She  said  she 
had  to  say  everything,  no  matter  what  it  was,  they  threatened 
her  with  her  life  if  she  did  not.     She  said,  my  arm  is  black 

IS  Han.  6.  HAXLW.  HO.  &7Sa 
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and  blue  where  Mackey  struck  me  at  the  dinner  table.    She        ^8^^' 

said  she  was  put  up  to  say  the  very  worst  she  could  by  John       Wood 

Mackey,  and  then  she  mentioned  the  Mackeys.     Ques.  "  Did     mackey. 

she  tell  you  their  object?"      (The  Judge  thought  this  was 

inadmissible.)    Ans.  "  She  said  she  was  put  up  to  it ;  they  were 

all  around  her ;  the  object  was  to  hoist  me  out  of  the  business. 

I  had  no  talk  with  her,  I  was  sitting  there  saying  nothing. 

She  moved  around  to  where  I  was  sitting  and  said — '  All  I  ask 

of  you.  Wood,  is  to  forgive  me.' " 

As  to  the  first  question,  the  plaintifi^'s  counsel  contended  the 

question  was  proper,  to  explain  what  the  words  meant,  and 

cited  BrooTtie  v.  Gosden.  ^     But  I  think  that  case  does  not  sustain 

that  contention.    In  Hankinson  v.  Bilhy,^  Chief  Baron  Pollock 

says — 

"  Words  uttered  must  be  construed  in  the  sense  which  hearers  of 
common  and  reasonable  understanding  would  ascribe  to  thera,  even 
though  particular  individuals  better  infoimed  on  the  matter  alluded 
to  might  form  a  different  judgment  on  the  subject." 

The  question  could  not  be  put  unless  a  foundation  was  laid 
to  render  such  a  question  necessary.  The  rule  is  laid  down  in 
Dairies  v.  Hartley^  by  Chief  Baron  Pollock  thus.  In  an  action 
for  slander  of  the  plaintiff,  a  witness  stated,  that  the  defend- 
ant said  in  regard  to  the  plaintiffs,  "  You  must  look  out  sharp 
that  those  bills  are  met  by  them."  The  counsel  for  the  plain- 
tiff then  proposed  to  put  this  question  to  the  witness  ?  "  What 
did  you  understand  by  that?"  The  question  was  objected  to, 
and  the  Lord  Chief  Baron  was  of  opinion  that  it  could  not  be 
put  in  that  shape,  and  rejected  it.  A  verdict  passed  for  the 
defendant.  A  motion  for  a  new  trial  was  made  on  the  ground 
of  the  improper  rejection  of  this  question.  The  case  was  fully 
argued  and  the  rejection  sustained.  The  Court,  in  giving 
judgment  said — 

"  The  proper  course  for  a  counsel  to  get  at  the  meaning  is  not  by 
asking,  *  What  did  you  understand  by  those  words?'  but,  *  Was  there 
anything  to  prevent  those  words  from  conveying  the  meaning  which 
ordinarily  they  would  convey  T  because,  if  there  was,  evidence  of  that 
may  be  given ;  and  then  the  question  may  be  put.  When  you  have 
laid  the  foundation  for  it,  the  question  then  may  be  put,  *  What  did 
you  understand  by  them  V  when  it  appears  that  something  occurred  by 
which  tibe  witness  understood  the  words  in  a  sense  different  from  their 
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1881.         ordinary  meaning.     I  believe  we  may  say,  that  generally  no  question 

Wood        ought  to  be  put  in  such  a  form  as  possibly  to  lead  to  an  illegal  answer. 

0,  Now  taken  by  itself,  and  without  more,  the  imderstanding  of  a  ])erson 

Macket.      who  hears  an  expression  is  not  the  legal  mode  by  which  it  is  to  be 

explained." 

This  case  is  quoted,  in  Burnet  v.  AUen,^  by  Martin,  B.,  with 
approbation,  and  also  with  approbation,  by  the  Privy  Council, 
in  giving  judgment  in  SirriTnons  v.  Mitcliell.^ 

I  think  this  case  shews  very  conclusively  that  the  question 
was  one  that  should  not  have  been  put  to  the  plaintiff.  The 
declaration  stated  the  words  used,  and  there  were  alleged 
therein  as  the  innuendoes  for  the  jury  to  decide,  if  the  words 
bore  the  meaning,  or  conveyed  the  meaning  which  the  declara- 
tion alleged. 

As  to  the  other  ground.  The  statement  of  Louise  Mackey, 
the  wife,  in  the  shop  of  John  Taylor,  in  presence  of  the  plaintiff. 
The  plaintiff's  counsel  contended  that  it  was  admissible:  the  ac- 
tion was  in  tort:  the  defendants  were  wrong-doers,  and  the  wife's 
statement  was  evidence  against  her  husband,  who  compelled 
her  to  make  the  charge  against  the  plaintiff  on  the  5th  August 
which  she  did,  and  the  object  which  her  husband  had  in  view 
to  compel  her  to  make  such  disclosure.  I  think  the  husband 
and  wife  cannot  be  considered  as  joint  tort-feasors;  the  relation 
is  different;  the  communications  between  husband  and  wife 
cannot  be  disclosed  to  the  prejudice  of  each  other.  The  Con. 
Statutes,  cap.  46,  of  witnesses  and  evidence,  while  it  allows 
parties  in  a  suit  to  be  witnesses,  distinctly  declares  that  no  wife 
shall  be  compellable  to  disclose  any  communication  made  to 
her  by  her  husband  during  the  marriage.  So  that  she  could 
not  be  a  witness  for  that  purpose,  neither  could  her  statement 
be  evidence, — ^and  even  if  the  act  did  not  exclude  her  testimony, 
it  would  be  excluded  from  motives  of  policy.  Starkie  on 
Evidence,  vol  1,  p.  69,  thus  lays  down  the  rule : — 

"There  are  some  instances  where  the  law  excludes  particular 
evidence,  not  because  in  its  own  natui*e  it  is  suspicious  or  doubtful, 
but  on  grounds  of  public  policy,  and  because  gi^eater  mischief  and 
inconvenience  would  result  from  the  reception  than  from  the  exclusion 
of  such  evidence ;  on  this  account  it  is  a  general  rule  that  the  husband 
and  wife  cannot  give  evidence  to  affect  each  other  in  a  civil  cause. 
For  to  admit  such  evidence  would  occasion  domestic  dissensions  and 

'  liJtxr.  N.  &488.  960  L.  J.  Privy  CouncU  Cuml 
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diaoord ;  it  would  compel  a  violation  of  /that  confidence  which  ought        ^881. 

from  the  nature  of  the  relation  to  be  regarded  as  sacred ;  and  it  would  Wood 
1)6  arming  each  of  the  parties  with  the  means  of  offence  which  might  v, 

be  used  for  very  dangerous  purposes."  Mackey. 

This  rule  does  not  extend  to  criminal  charges,  founded  on 
violence  offered  to  the  wife. 

Upon  these  two  points,  which  are  cleariy  against  the  rules  of 
evidence,  and  are  a  violation  of  important  principles,  I  think 
the  rule  must  be  made  absolute  for  a  new  trial. 

Wetmore,  J.  The  declaration  alleges  that  the  defendant, 
John  Mackey,  having  stated  to  plaintiff  that  he,  plaintiff  was 
accused  by  defendent,  Louise  Mackey,  wife  of  John  Mackey, 
of  having  had  sexual  intercourse  with  her  since  her  marriage 
to  defendant,  John  Mackey,  and  that  she  had  taken  down  the 
days  and  dates  when  the  said  criminal  connection  had  taken 
place,  and  plaintiff  having  denied  the  truth  of  said  charge,  and 
declared  his  readiness  and  willingness  to  repeat  his  denial  thereof 
in  the  presence  of  both  defendants;  and  defendant  John  Mackey 
having  requested  plaintiff  so  to  do,  the  plaintiff  at  defendant 
John  Mackey's  request  went  to  his  dwelling  house,  where  both 
defendants  and  divers  other  persons  were,  and  she,  the  said  Louise 
Mackey,being  asked  by  defendant  John  Mackey  to  make  a  state- 
ment with  reference  to  her  said  accusation  against  him,  there- 
upon falsely  and  maliciously  spoke  and  published  in  the  pres- 
ence of  divers  and  sundiy  persons,  of  and  concerning  the  plaintiff 
and  of  and  concerning  the  matter  of  the  said  accusation  so  as 
aforesaid  made  by  her  against  plaintiff,  the  words  following : 
"7,"  meaning  defendant,  Louise  Mackey,  ''hauled  Woods'/ 
meaning  plaintiff,  "  on,  hut  I  did  not  take  out  his  privates/ 
meaning  thereby  that  the  plaintiff  had  committed  the  crime 
of  adultery  with  the  said  Louise  Mackey,  she  being  a  married 
woman,  by  having  at  the  solicitation  of  said  Louise  Mackey 
had  carnal  knowledge  of  her  person,  and  upon  the  defendant, 
John  Mackey,  putting  the  Holy  Bible  beside  her  and  saying 
"this  will  prove  it,"  the  defendant,  Louise  Mackey,  put  her 
hands  upon  it,  and  turning  to  plaintiff  and  in  presence  of 
plaintiff  and  divers  other  persons  as  aforesaid,  said,  "you/ 
meaning  plaintiff,  "  did  damn  you/  meaning  that  the  plain- 
tiff had  in  fact  committed  adultery  with  her,  and  in  answer 
to  a  question  put  to  her  by  the  defendant,  John  Mackey,  as  to 
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^9Sl.  how  miuiy  times  the  plaintiff  had  criminal  intercourse  with 
W«oo  her,  she  answered  "  aboid  six  tvmes''  meaning  that  plaintiff  had 
MAeuT.  *^  *^^  different  times  had  criminal  intercourse  with  her,  and  had 
been  guilty  of  the  crime  of  adultery  with  her,  and  the  defendant 
Louise  Mackey,  being  &sked  by  John  Mackey,  *'  where  did  all 
this  take  place?''  (meaning  where  did  the  alleged  criminal 
intercourse  between  defendant,  Louise  Mackey  and  plaintiff 
take  place),  she  replied  ''  everywhere "  meaning  thereby  that 
plaintiff  had  been  guilty  of  adultery  with  her,  at  various  places. 
The  plaintiff  testified  that  on  the  morning  of  the  uttering  of 
the  alleged  slander,  John  Mackey,  in  the  store  occupied  by 
himself  and  plaintiff,  said  to  plaintiff,  '*  Mrs.  Mackey  makes 
some  pretty  serious  charges  against  you ;  she  accuses  you  of 
running  her  right  straight  along;  that  each  time  you  had 
connection  with  her,"  (here  follows  a  statement  too  disgusting 
to  state,  and  for  the  purposes  of  my  judgment,  it  is  unnecessary 
it  should  be  stated.)  That  plaintiff  said  to  John  Mackey  it 
was  "  a  put  up  job  with  his  crowd  to  get  him  out  of  the 
business."  (It  appeared  that  plaintiff  and  John  Mackey  were 
jointly  concerned  in  a  general  grocery  business.)  John  Mackey 
replied,  "  It  is  just  this,  she  has  got  it  down,  day  and  date,  and 
if  you  just  own  up  we  will  let  the  whole  thing  drop;  this  thing 
must  be  kept  quiet."  John  Mackey,  looking  towards  his  father 
and  speaking,  as  plaintiff  supposed,  to  him,  said  ^'itis  a  dear 
case  of  adultery y  His  father,  touching  plaintiff  on  the  shoulder, 
and  accompany inj'j  the  act  with  an  oath,  said,  "it  is  thepeniten- 
tiary''  Plaintiff  asserted  his  innocence  and  at  John  Mackey  s 
request  said  he  would  go  to  his  house  and  clear  himself.  Going 
out  of  the  shop  John  Mackey  again  said  to  his  father  "it  is  a  dear 
case  of  advlteryJ*  Plaintiff  then  went  to  one  John  Taylor  s,  a 
place  which  is  close  to  John  Mad^ey's  residence,  and  in  a  few 
minutes  plaintiff,  at  John  Mackey's  request,  went  into  Mackey  s 
house,  and  John  Taylor  at  plaintiff's  request  accompanied  them. 
Mackey's  father  and  mother  were  in  the  room.  A  few  minutes 
after  his  wife  came  in  and  John  Mackey  said,  "  here  is  my  wife, 
let  her  tell  her  own  story,"  She  sat  down  and  said  to  plaintiff, 
''  you  told  my  husband  I  was  crazy."  Plaintiff  denied  this,  and 
she  then  stated,  "  by  O-d,  I  hauled  Woods  on,  but  I  never  took 
out  his  privates^    This  plaintiff  also  denied.    The  plaintiff  was 
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then  asked,  "  What  did  you  understand  her  to  be  accufling  you        ^^^' 

of  by  the  use  of  these  words?"    And — ^subject  to  objection —       Wood 

answered,  "  I  understood  her  to  accuse  me  of  having  connection     maotbt. 

witii  her."    He  was  then  asked  of  what  offence  ?   And — subject 

to  objection — ^answered,  "  offence  of  adultery."    Mackey,  at  his 

house,  said  ''  this  will  prove  it,"  throwing  a  bible  beside  her, 

she  putting  her  hand  on  or  very  close  to  the  bible  said,  "  you 

did,  G~d  d — m  you,  you  are  a" — (accompanied  with  an  oath) 

"  New  York  black-leg."    John  Mackey  said  to  her,  "how  many 

times  r^ — (Not  how  many  times  the  plaintiff  had  criminal 

intercourse  with  her,  as  stated  in  the  declaration.)    She  replied, 

"  about  six  /"    John  Mackey  asked  where  all  this  took  place, 

and  she  replied,  "ohy  everywhere  T    Plaintiff  stated,  subject  to 

objection,  that  "  about  three  weeks  afterwards  he  was  in  John 

Taylor's  store,  Taylor  was  present  and  Mrs.  Mackey  came  in, 

and  said  to  plaintiff,  "  all  I  ask  of  you  is  to  forgive  me."    She 

said  she  had  to  say  anything  no  matter  what  it  was,  because 

they  threatened  her  with  her  life  if  she  did  not.    That  her  arm 

was  black  and  blue  where  Mackey  struck  her  at  the  dinner 

table.    Referring  to  the  alleged  slander,  she  said  she  was  put 

up  to  say  the  very  worst  she  could,  by  John  Mackey  and  his 

crowd,  mentioning  the  Mackeys.    He  was  then  asked,  **  did  she 

tell  you  the  object  ?"  and — subject  to  objection — said,  '*  she  said 

she  was  put  up  to  it,  they  were  all  around  her ;  the  object  was 

to  hoist  me  out  of  the  business ;  and  then  again  she  said,  all  I 

ask  of  you  Wood,  is  to  forgive  me." 

John  Taylor  was  also  called  as  witness  for  plaintiff,  and  gave 
sufaatantially  the  same  evidence.  In  addition  he  said,  ''just 
before  Mackey  threw  the  bible  towards  his  wife,  he  (Mackey) 
said  '  this  is  a  dear  case  of  adultery,  and  this  will  prove  it,' 
taking  a  bible  and  throwing  it  down  on  the  sofa." 

As  to  the  right  of  the  plaintiff  to  give  evidence  of  what  he 
understood  Mrs.  Mackey  to  mean  by  the  words  "I  hauled 
Woods  on,  but  I  never  took  out  his  privates."  In  Davnes  v. 
Hartley,^  it  was  held,  in  an  action  for  words  spoken  or  written, 
the  ordinary  sense  of  these  words  is  to  be  taken  as  the  meaning 
of  the  speaker  or  writer,  unless  something  be  shewn  to  have 
taken    place  which  may  give  a  peculiar  character  to  the 
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eKpressions  used :  in  the  absence  of  any  such  evidence  a  witness 
cannot  be  asked  the  question,  ''  What  did  you  understand  by 
the  words?"  The  proper  course  to  be  adopted  is  first  to  lay 
the  foundation  by  giving  such  evidence,  and  then  the  question 
becomes  admissible.  Pollock,  C.  B.,  in  delivering  judgment,  at 
page  205  says : — 

"  We  are  of  opinion  that  the  question  could  not  be  so  put.  There 
can  be  no  doubt  that  words  may  be  explained  by  hystandere  to  import 
something  very  different  from  their  obvious  meaning.  The  bystanders 
may  perceive  that  what  is  uttered,  is  uttered  in  an  ironical  sense,  and 
therefore  that  it  may  mean  dii-ectly  the  reverse  of  what  it  professes  to 
mean.  Something  may  have  previously  passed  which  gives  a  peculiar 
character  and  meaning  to  some  expression ;  and  some  woi'd  which 
ordinarily  or  popdlarly  is  used  in  one  sense,  may,  from  something  that 
has  gone  before,  be  restricted  and  confined  to  a  paHicular  sense,  or  may 
mean  something  different  from  that  which  it  ordinarily  and  ususJly  docs 
mean.  But  the  proper  course  for  a  counsel  who  proix)se8  so  to  get  rid 
of  the  plain  and  obvious  meaning  of  words  imputed  to  a  defendant  as 
spoken  of  the  plaintiff,  ia  to  ask  the  witness — not  '  What  did  you 
understand  by  those  words,'  but  'Was  there  anything  to  prevent  those 
words  from  conveying  the  meaning  which,  ordinarily,  they  wonld 
convey  V  because  if  there  was,  evidence  of  that  may  l>e  given,  and  then 
the  question  may  l>e  put.  When  you  have  laid  the  foundation  for  it, 
the  question  then  may  be  put  '  What  did  you  understand  by  them  ?' 
when  it  appears  that  something  occurred  by  which  the  witness  under- 
stood the  words  in  a  sense  different  from  their  ordinary  meaning.  I 
believe  we  may  say  that,  generally  no  question  ought  to  be  put  in  such 
a  form  as  possibly  to  lead  to  an  Dlegal  answer.  Kow,  taken  by  itself 
and  without  more,  the  understanding  of  a  person  who  hears  an 
expression  is  not  the  legal  mode  by  which  it  is  to  be  explained  If 
words  are  uttered  or  printed,  the  ordinary  sense  of  those  words  is  to 
be  taken  to  be  the  meaning  of  the  speaker ;  but  no  doubt  a  foundation 
may  be  laid  by  shewing  something  else  which  has  occurred ;  some 
other  matter  may  be  introduced  and  then,  when  that  has  been  done, 
the  witness  may  be  asked,  with  reference  to  that  other  matter,  what 
was  the  sense  in  which  he  understood  the  words.  But  the  mere 
question,  '  What  did  you  understand  with  reference  to  such  an  expres- 
sion V  we  think  is  not  the  correct  mode  of  putting  the  question." 

In  Starkie's  Evidence,  vol.  2,  page  628,  quoting  at  page  203 

Dailies  v.  Hartley ^  it  is  laid  down  that — 

*  The  truth  of  an  innuendo  is  a  question  of  fact  for  the  jury,"  (see 
also  Broome  v.  Gosden^^)  *^  and  in  general  if  the  meaning  of  the  terms 
be  ambiguous  it  is  for  the  jury  to  say  in  what  sense  they  were  used. 
Thus,  if  the  defendant  call  th6  plaintiff  a  thief  and  it  be  doubtful, 
under  the  circumstances,  whether  the  term  was  meant  to  be  applied 
in  its  felonious  sense,  it  is  for  the  jury  to  decida" 
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In  the  argument  of  counsel,  at  page  204,  it  is  admitted  that        ^^^' 
the  sense  which  the  words  may  convey  is  a  question  for  the       Wood 
jury,  but  the  jury  .ought  to  have  the  requisite  materials  before     mackky. 
them  by  which  to  arrive  at  the  proper  conclusion. 

Then  was  there  any  foundation  laid  to  warrant  the  question 
as  to  what  the  plaintiff  understood  her  to  be  accusing  him  of  ? 

The  action  is  brought  against  the  wife  for  slander,  not  against 
the  husband  for  anything  he  said.  He  is  joined  in  the  action  * 
because  the  law  requires  he  should  be,  inasmuch  as  the  wife 
cannot  be  sued  alone.  The  plaintiff  cannot  in  the  same  action 
proceed  also  for  slander,  assault,  or  other  tort  committed  by 
the  husband  alone;  nor  can  the  husband  and  wife  be  sued 
jointly  for  slander  by  both :  1  Chit.  Pld.,  5  ed.,  105. 

While  the  statement  as  to  the  committing  of  adultery,  made 
by  John  Mackey  in  the  shop  in  presence  of  his  father,  and  at 
the  house  in  his  wife's  presence,  might  furnish  a  ground  of 
action  against  him  alone,  I  do  not  think  it  furnished  such 
evidence  of  something  that  had  previously  passed,  as  to  give 
such  a  peculiar  character  and  meaning  to  the  words  used  by 
Mrs.  Mackey,  as  would  justify  the  witness  in  stating  what  he 
understood  Mi*s.  Mackey  to  be  accusing  him  of,  by  the  words 
used.  It  does  not  appear  that  Mrs.  Mackey  was  informed  of 
what  took  place  between  the  plaintiff  and  John  Mackay  in  the 
shop  in  presence  of  his  father.  The  plaintiff  says  Mrs.  Mackay 
came  into  the  room  and  John  Mackay  said,  "  here  is  my  wife, 
let  her  tell  her  own  story."  Nothing  whatever  appears  to  have 
been  said  at  the  house  of  what  took  place  in  the  store.  What 
took  place  in  the  store  may  have  amounted  to  the  use  of 
actionable  words,  as  the  charge  of  adultery  made  by  Mackey 
in  the  house  may  have  amounted  to  the  same,  but  these  charges 
were  made  by  Mackey,  and  not  by  his  wife.  But  mixing  the 
two  together,  in  effect,  would  enable  the  plaintiff  to  recover 
against  the  husband  and  wife  in  a  joint  action,  for  their  separate 
slanders.  And  further  it  seems  to  me  that,  if  from  what  had 
taken  place  in  the  store  or  at  the  house,  the  objecte.d  question 
might  have  been  put  to  any  other  witness,  it  could  not  properly 
be  put  to  the  plaintiff  himself.  What  the  plaintiff  understood 
the  words  to  mean,  would  not,  I  think,  be  admissible  in  evidence. 
If  slanderous  words  are  used  by  the  defendant  in  the  prefienoe  ' 
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^^^'  of  the  plaintiff  alone,  no  one  else  hearing  them,  an  action  of 
Wood  slander  could  not  be  maintained.  There  must  be  a  publication. 
Magkxt.  ^^  publication  of  a  libellous  letter  to  the  plaintiff  alone,  though 
it  may  be  the  subject  of  an  indictment,  is  not  such  a  publication 
as  will  maintain  an  action:  PhiUips  y.  JaTieen.^  Starkie  on 
Slander,  (Ed.  1876),  p.  27 :  Publication  to  a  third  person  is 
necessary  in  order  to  sustain  the  action.  So  with  reference  to 
what  was  understood  by  the  words  in  the  present  case.  The 
maintaining  of  the  suit  depends  upon  what  other  persons  under- 
stood them  to  mean,and  not  what  the  plaintiff  himself  understood 
them  to  mean.  If  words  are  used  which  require  a  particular 
meaning  to  make  them  actionable,  and  all  the  hearers  under- 
stood them  as  conveying  a  meaning  not  actionable,  except  the 
plaintiff,  I  apprehend  an  action  could  not  be  maintained,  as  the 
words  did  not  convey  an  actionable  meaning  to  the  hearers. 
There  would,  in  such  a  case,  be  no  publication  of  actionable 
words.  The  plaintiff,  understanding  them  as  conveying  an 
actionable  meaning,  would  not  help  him,  as  there  would  be  no 
publication  of  words  conveying  an  actionable  meaning  to  other 
persons.  The  plaintiff  alone  so  understanding  them,  would  be 
no  more  a  publication  than  the  uttering  of  slanderous  words  to 
the  plaintiff,  which  were  not  heard  by  any  one  else.  In  the 
one  case  he,  only,  would  hear  the  words ;  in  the  other,  he  only, 
would  understand  them  as  conveying  an  actionable  meaning : 
in  either  case  there  would  be  a  lack  of  the  publication  of  slan- 
derous words  required  to  maintain  the  action.  If  the  words 
required  a  particular  meaning  to  be  proved,  I  think  the  plaintiff 
was  not  the  proper  person  to  prove  such  meaning.  The  right 
to  maintain  the  action  would  depend  upon  what  other  persons 
understood  the  words  to  mean,  and  not  what  plaintiff  under- 
stood by  them.  Upon  both  the  views  I  have  expressed,  I  think 
the  evidence  was  improperly  received. 

It  is  said  the  meaning  of  the  words  is  clear,  therefore  the 
evidence  is  immaterial.  I  am  not  at  all  positive  that  the  clear 
meaning  of  the  words  is  a  charge  of  adultery.  Whatever  the 
disgusting  and  indecent  expressions — and  such  the  words  used 
by  Mrs.  Mackey  unquestionably  were — chained  the  plaintiff 
with,  the  imputation  may  fall  short  of  the  crime  of  adultery. 
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It  was  for  the  jury  to  affix  a  meaning  to  the  words,  and  with-        ^^^' 
out  the  plaintiff's  evidence  they  might  have  concluded,  however       Wood 
gross  the  indecency  charged,  that  Mrs.  Mackey  did  not  mean     maoket. 
to  charge  adultery. 

As  a  general  rule  the  improper  admission  of  evidence  is  a 
ground  for  a  new  trial;  and  the  Court  will  set  aside  a  verdict 
given  for  the  party  producing  the  evidence  unless  they  are 
clearly  satisfied  that  the  improper  evidence  had  no  influence 
upon  the  jury :  Ba/ron  de  Rwtzen  v.  Fwrr  ;^  Key  v.  Thomaon  ;* 
and  Wright  v.  Taihum,^  cited  in  Jackson  v.  McLeUan  ;^  and  it 
seems  to  me  impossible  to  say  what  effect  the  plaintiff's  evidence 
in  this  respect,  had  upon  the  minds  of  the  jury.  I  am  by  no 
means  prepared  to  say  it  had  no  effect.  The  rule  in  Dainea  v. 
HarUey  must,  I  think,  prevail,  which  is  fatal  to  sustaining  the 
present  verdict. 

Having  made  up  my  mind  that  the  first  ground  is  fatal  to 

sustaining  the  verdict,  I  do  not  deem  it  necessary  to  express 

any  opinion  upon  the  other  ground,  which  ray  learned  brother 

Weldon  has  discussed.    The  rule  for  a  new  trial  should,  I  think, 

be  made  absolute. 

Rvle  ahdoluUfor  a  new  tibial. 


Doe  DEM.  SEELY  v.  CHARLTON.  1881. 

[2iid  Diviflion,  before  Wkldon  and  Wbtmore,  JJ.]  April, 

InfarU — Conveyance  of  land  by — Confirmation  after  coming  of  age — 

Efficiency. 

A  GODTeyaiioe  td  land  by  an  infant  is  voidable  only  and  may  be  aToided  by  him, 

after  coming  of  af^e. 
Mere  amiBsion  to  diaaffirm  anch  a  deed  is  not  sufficient  evidence  to  warrant  a 

a  jmry  in.  finding  *  confirmation. 

Ejectment  tried  before  Wetmore,  J.,  at  the  Saint  John  Circuit 
in  August,  1879.  Verdict  for  the  defendant.  The  material 
facts  are  very  fully  stated  in  the  judgment  of  Mr.  Justice 
Wetmore. 

June  10th,  1880,  W.  Pugaley,  moved  for  a  new  trial.  His 
Honor  told  the  jury  that  if  £2  which  McMackin  said  he  paid 
Dr.  Smith  for  Peter  Seely,  after  the  deed  was  given,  were  paid 
on  account  of  the  purchase  money,  that  would  be  evidence  of 

U  A.  AS.  68.  S8 Han.  221  '7  A.  aE|B.  SIS.  «2Pugi.84. 
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^881.        acquiescence.    There  was  no  evidence  that  Seely  ever  knew 
Dotd.       that  he  had  made  a  deed  to  McMackin.     [Wetmore,  J.     Did 
^^  not  McMackin  swear  he  paid  Seely  the  balance  of  purchase 

Charlton,  money  ?  There  is  unquestionably  sufficient  evidence  to  sustain 
the  finding  of  the  jury  as  far  as  Peter  Seely  is  concerned.]  The 
only  evidence  of  acquiesence  on  the  part  of  the  Duffys  is  their 
omission  to  disaffirm,  this  I  contend  is  not  sufficient  under  the 
rule  laid  down  in  Doe  dem.  Foster  v.  Lee;^  Doe  dem.  Hickman 
V.  King;*  Thxympaon  v.  Leach ;^  Doe  dem.  Jackson  v.  Car- 
penter.^ 

E.  L.  WetmorCy  shewed  cause.  There  is  evidence  of  the  pay- 
ment of  a  part  of  the  purchase  money  to  Seely  after  his  recovery. 
Surely  this  would  be  sufficient  evidence  to  warrant  the  jury  in 
coming  to  the  conclusion  he  knew  of  the  deed  and  acquiesced 
in  it.  [Weldon,  J.  We  are  satisfied  that  the  finding  was  all 
right  as  far  as  Seely  is  concerned,  so  you  need  not  dwell  on 
that  point]  Then  I  contend  the  Duffys  are  in  the  same  box, 
for  the  deed  from  Ann  Duffy  acknowledges  the  receipt  of  the 
purchase  money.  This  money  was  retained  by  her,  and  that 
amounts  to  a  ratification.  The  point  that  the  purchase  money 
had  been  retained  was  not  raised  in  Doe  deni.  Foste)*  v.  Lee.^ 

It  is  also  important  to  bear  in  mind  that  if  the  rights  of  third 
parties  have  intervened  since  the  giving  of  the  deed,  their 
title  ought  not  to  be  disturbed  unless  the  case  is  very  clear. 
Wright  v.  VanderplavJc.^ 

The  devise  to  James  Seely  was  only  a  chaise  upon  the  land, 
and  the  fee  vested  in  all  the  children  of  Dominick  Seely  as 
tenants  in  common,  and  the  plaintiffs  are  therefore  barred  by 
the  Statute  of  Limitations. 

Pugsley,  in  reply.  The  acknowledgment  of  the  receipt  of 
the  purchase  money  in  the  deed  of  Ann  Duffy  was  made  during 
her  infancy.  There  must  be  some  act  shewing  an  intention  to 
ratify  after  full  age. 

Cur.  adv.  vtdt 

The  following  judgments  were  now  delivered  : 

Wetmore,  J.  The  plaintiffs  claim  as  heirs  of  Dominick 
Seely,  whose  title  may  be  assumed  to  have  been  proved. 

12  Han.  486.  S8  Mod.  S96-Sia  B2HaD.48&  ' 
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Dominick  Seely  loft  a  will  whidi  is  not  datod,  but  appears       ^^' 
to  have  been  r^;istered  26tb  October  1847»  by  which  he  devised      I>oe  d. 
the  lot  in  question  as  follows : — "  I  give  devise  and  bequeath         ^^ 
unto  my  son,  James  Seely,  of,  &c.,  &c.,  all  that  certain  lot,  piece    Ghaiuwh. 
and  parcel  of  land,  situate  in  Lancaster,  lying  on  Qrand  Bay," 
then  follows  its  description.    The  will  then  states :  "I  give  as 
above-mentioned  to  my  son,  James,  an  infant  about  the  age  of 
three  years,  he  shall  be  maintained  and  ,clothed,  with  education, 
out  of  the  benefits  that  shall  arise  from  the  above  property  until 
he  becomes  of  age  (twenty-one).    Then  the  above  property  shall 
be  divided  between  my  children,"  (owning  them).    Among  the 
children  named  are  Peter  Seely,  and  Ann,  now  Ann  Duflly,  one 
of  the  lessors.    The  property  to  be  equally  divided  between 
them.     This  is  the  only  part  of  the  will  I  need  refer  to. 

On  the  trial  I  ruled  that  by  this  devise  the  fee  would  be 
vested  in  James  until  he  .attained  twenty-one  years, of  age,  and 
on  his  attaining  that  age  the  right  of  each  of  the  children  would 
accrue,  and  their  title  w'ould  vest. 

Peter  Seely  says  his  lather  died  in  ;L847,  and  James  was  then 
three  years  old,  so  he  would  become  twenty-one  years  of  age 
in  1865,  and  then  the  title  of  the  other  childi'en  would  accrue, 
according  to  my  ruling. 

Ann,  one  of  the  lessors,  married  Frands  Dufiy,  another  lessor. 

The  pbtintifis'  prima  facie  case  rested  on  evidence  of  a  deed 
from  William  Hazen,  administrator  of  Wai*d  Chipman,  to  Dom- 
inick  Seely,  dated  4th  April,  1820.  acknowledged  and  registered 
4th  of  April  1820,  and  possession  taken  under  it,  with  proof  of 
the  will  of  Dominiok  Seely,  his  6,^fith,  ^d  the  mmm  of  the 
children  of  Dominick,  Peter  Seely  and  Ana  Duffy,  being  two 
of  them. 

The  defence  rested  ofx  deeds  from  all  the  heirs  to  Thomas 
McMadcin,»nd  from  him  by  several  ocpiveyaAces  to  the  defend* 
ant.  This  defence  was  sought  to  be  met  by  the  fact  that  Peter 
Seely  was  of  unsound  n^ind  when  he  e^cecuted  bis  deed,  and 
therefore  it  was  not  binding  on  him,  i^d  that  Ann  Duffy  wm 
not  of  age  when  she  executed  tixe  dee4  of  her  rights 

Admitting,  for  the  purpose  of  the  ^gumeat>  that  Peter  Seely 
was  not  of  sufficiently  sound  mind  to  h^ve  executed  the  deed 
BO  as  to  convey  his  interest,  ai^d  the  jury  have  so  found,  still 
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1881.       after  the  restoration  of  his  mind  he  could  acquiesce  so  as  to 

Doed.       render  the  deed  valid.     Evidence  was  given  as  to  his  acquies- 

™^       cence,  and  the  jury  found  in  answer  to  a  question  I  put  to  them, 

»  Charltok.    that  he  did  acquiesce  in  the  deed  after  the  restoration  of  his 

mental  faculties.     Under  this  evidence  it  is  not  likely  the 

Court  would  have  interfered  with  their  finding.    As  to  the 

other  lessors,  Francis  Duffy  and  Ann  Dufiy,  the  jury  have 

found  that  Ann  was  under  twenty-one  years  of  age  when  she 

executed  the  deed.     This  deed  was  dated  12th  June  1850, 

registered  2nd  March,  1852.    They  have  also  found  that  she 

acquiesced  in  the  deed,  after  attaining  the  age  of  twenty-one 

years. 

Doe  d.  Foster  v.  Lee,^  decides  that  a  conveyance  of  land  by  an 
infant  is  voidable  only,  and  may  be  avoided  by  the  infant  after 
coming  of  age,  or  if  not  confirmed,  by  his  heirs  after  his  death. 
Mere  omission  to  disaflirm  such  deed  without  any  circumstances 
from  which  an  intention  to  ratify  it  may  be  inferred,  will  not 
amount  to  a  confirmation  Acts  in  pais  may  amount  to  a 
confirmation,  but  they  should  be  distinct  and  unequivocal,  and 
shew  a  clear  intention  to  confirm. 

It  cannot  be  said  that  there  was  not  evidence  that  Ann  was 
under  age  when  she  executed  the  deed,  sufficient  to  warrant 
the  finding.  The  deed  would  therefore  be  voidable  unless 
the  lessors,  Francis  and  Ann  Du%,  have  ratified  or  confirmed 
it.  There  may  have  been  acts  in  pa/is  tending  to  confirm,  but 
under  the  case  cited  they  should  be  distinct  and  unequivocal 
and  shew  a  clear  intention  to  confirm.  Mere  omission  to  dis- 
affirm, without  any  circumstances  from  which  an  intention  to 
ratify  may  be  inferred  will  not  answer.  After  carefully  looking 
over  the  evidence,  I  fail  to  discover  any  acts  in  pais  or  circum- 
stances done  or  enacted  by  Ann  Dufiy  to  shew  acquiescence. 
So,  under  the  case  cited,  I  was  wrong  in  leaving  the  acquiescence 
of-  Ann  Dufly  to  the  jury. 

It  was  contended  on  the  trial,  on  the  motion  for  a  nonsuit, 
that  the  right  of  James  was  only  a  chaise  on  the  estate,  and 
that  the  fee  vested  in  the  children  of  Dominick  Seely  on  his 
death,  by  the  terms  of  the  will,  and  that  their  title  was  barred 
by  the  Statute  of  Limitations. 

12  Han.  488. 
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Sapposing  the  view  I  took  on  the  trial  to  be  wrong,  and  that  ^^^' 
the  tiUe  of  the  children  did  vest  in  them  at  Doniinick  Seely's  Doe  d, 
death-Hmd  I  think  this  view  is  entitled  to  very  serious  con-  ^ 

sidcntion, — ^their  title  woold  have  been  good  at  the  trial,  unless  Charlton. 
proved  to  have  been  cut  down  by  some  superior  title,  for  instance 
advene  possession :  such  a  question  would  require  to  be  prop- 
perly  disposed  of:  it  was  a  question  for  the  jury,  subject  to 
beiDg  met  by  the  lessors  of  the  plaintiff,  by  evidence  and  any 
saving  clause  in  the  statute.  The  cause  was  not  so  tried ;  it 
went  to  the  jury  entirely  on  the  documentary  title  and  acqui- 
escence in  the  deeds;  and  I  think  I  left  the  acquiescence  of  Ann 
Duffy  to  the  jury,  without  there  being  such  evidence  of  it  as 
seems  to  be  required  by  Doe  d.  Foster  v.  Lee,  and  therefore  the 
rule  nm  for  a  new  trial  should  be  made  absolute. 

Weldon,  J.  This  was  an  action  of  ejectment  tried  before 
my  brother  Wetmore,  at  the  August  Circuit  in  Saint  John,  in 
1879,  and  a  verdict  was  found  for  the  defendant. 

There  was  evidence  to  shew  title  to  the  property  in  the  ances- 
tors of  the  plaintiffe'  lessors,  upon  which  no  question  arises. 

The  lessors  of  the  plaintiff  had  made  a  conveyance  of  their 
right  to  the  land  which  is  the  subject  of  this  action.  Seely,  it 
was  contended,  was  not  in  his  right  mind  when  he  made  the 
ooDveyaoce ;  he  had  been  injured  in  a  mill  or  boom,  and  was 
suffering  much  pain  when  he  eiecuted  the  deed :  but  his  subse- 
quent acts  shewed  that  he  recognissed  the  making  of  the  deed, 
after  recovering  his  mental  faculties,  and  various  acts  of  acqui- 
escence were  proved ;  among  others,  the  receiving  the  consider- 
ation money.  I  think  the  finding  of  the  jury  on  this  demise 
shoold  not  be  disturbed. 

The  demise  of  Duffy  stands  upon  a  different  ground.  She 
was  an  infant  when  she  made  the  deed,  and  soon  after  married. 
There  were  no  acts  of  acquiescence  shewn  to  estop  her  from 
clidming  the  property.  I  am  of  opinion  there  was  not  evidence 
to  waiiant  the  jury  finding  against  the  demise  by  her.  The 
rule  laid  down  in  Doe  d.  Foster  v.  Lee,  decided  in  this  Ciourt, 
win  guide  us.  I  think  the  rule  should  be  made  absolute  for  a 
new  trial 

Evle  abaoiiUe, 
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ApriL  [Sad  Division,  before  Wsldon,  Fisher,^  and  Wetkore,  JJ.] 

j?VfWdr — Lieti — Person  entitled  to  hold  goods  for — Claiming  to  fnotd 
for  other  charges — Tender —  H^at««r— C7(wi»m<w. 

Th«  defendauts,  merehants  in  St.  John,  instruoted  plaintiffs,  oommission  mer- 
chants in  New  York,  to  purchase  for  them  a  qaantity  of  com  and  ship  to  St. 
John.  On  arrival  in  St.  John,  the  com  was  found  to  be  heated  and  musty 
and  defendimts  refused  to  receive  it,  and  notified  plaintifib  they  held  it  buIv 
ject  to  their  order.  Plaintiffs  consented  to  assume  the  invoice  and  directed 
defendimts  to  sell  for  them  to  best  advantage.  Defendants  undertook  to 
sell  but  were  unable  to  find  a  purchaser  and  it  remained  on  their  hands  for  a 
longtime.  A  dispute  having  arisen  concerning  it,  plaintiffs  demanded  it, 
and  d^endants  refused  to  give  it  uj)  until  various  charges  and  expenses  for 
which  they  claim  a  lien,  and  of  which  they  had  given  plaintiffs  a  memo- 
randum, were  paid.  The  goods  were  not  subject  to  a  lien  for  some  of  the 
chargse  for  which  defendants  claimed  to  hold. 

ffeldf  by  Weldon,  J.,  that  the  defendants  having  furnished  plaintiffs  with  a 
memorandum  of  the  items  of  the  different  charges  for  which  they  claimed  a 
lien,  there  was  no  waiver  of  their  lienffor  proper  charges,  and  in  the  absence 
of  a  tender  of  those  charges  their  refusal  was  no  evidence  of  a  conversion. 

Hkldt  by  WsTMORE,  J.,  that  defendants  havin^^  claimed  to  hold  for  chai^gos 
which  were  not  a  lien  upon  the  property,  their  refusal  to  deliver  until  those 
chaises  were  paid  WM  a  wsiver  of  their  lien  for  proper  chaiges  and  dispensed 
with  the  necessity  of  a  tender  of  them. 

Trover  for  a  quantity  of  com,  tried  before  Wetmore,  J.,  at 
the>  Saint  John  Oircait,  in  August,  1879.  Verdict  for  the 
plamtiffi  for  $500.    The  faots  are  fully  stated  in  the  judg- 

meilts«:' 

February  11th,  1880.  Weldxm,  Q.  (?.,  moved  for  a  new  trial. 
There  was  no  evidence  of  a  conversion.  It  is  true  that  if  a 
person,  having  a  lien  on  goods,  refuses  to  deliver  them  upon 
demand  and  claims  to  hold  them  on  som6  ground  quite 
distinct  from  the  li»i,  his  refusal  will  be  evid^ice  of  a 'Conver- 
sion and  the  existence  of  the  lien  would  be  no '  answer  to  an 
action  of  trover.  But  where,  as  in  the  case  at  bar,  a  person 
ckims  tbideiain  goods  for  various  charges  and  he  has  a  lien 
only  in  respect  to  some  of  them,  he  does  no  waive  the  lien 
wirieh  exists.  The  plaintiffs  having  had  a  memorandum  of  all 
the  charges  for  which  the  defendants  claimed  to  detain  the 
property,  it  was  their  duty  to  tender  those  which  were  a  lien 
upon  it,  and  not  having  don«  so,  defendants' refusal  was  no 
evidence  of  a  conversion.  Defendants  cannot  be  said  to  have 
dispensed  with  the  tender  unless  they  have  said  in  effect,  it  is 
of  no  use  tendering  the  amount  in  respect  of  which  we  have  a 

iMr.  JosUoe  Fisher  died  before  Judgment  wis  delirered. 


lien,  for  we  win  riot  accept  it  unless  they  pay  our  Whole  claim.        ^^^' 
Thfe  authorities  shew  merely  claithing  to  detain  for  too  much ,      Nkvius 
is  ndt  stifficient :  Scar  ft  v.  Morgan  ;^  Owen  v.  Knight;*  Green   schowkld. 
V.  Farmer.* 

At  the  time  of  the  demand,  Judge  Palmer  had  no  authority 
to  receive  the  com ;  a  subsequent  ratification  of  his  act  will 
not  make  defendants*  refusal  evidence  of  a  conversion. 

There  was  no  evidence  to  sustain  the  finding  on  the  first 
connt  The  defendants  were  gratuitous  bailees  and  plaintiflTs, 
at  most,  are  only  entitled  to  nominal  damages :  Notara  v.  Hen- 
derson;*^  Biggins  v.  Ooode;^  Knotta  v.  Gurtie.^  * 

G.  A,  PahneVy  shewed  cause.  Aasuming  that  it  was  necessary, 
as  has  been  contended,  that  to  dispense  with  the  necessity  of  a" 
tender,  defendants  would  have  to  state  in  effect,  that  they  would 
not  accept  the  amount  Which  properly  attached  as  a  lien :  still 
the  verdict  should  stand,  for  there  was  evidence  to  that  effect 
^ven  in  this  case.  One  of  the  defendants,  in  his  evidence,  stated 
they  meant  to  hold  the  goods  until  their  whole  claim  was  satis- 
fied. But  the  authorities  do  not  go  to  that  extent :  Ayling  v. 
WiS,ia/m$;^  Saunders  on  Pleading  and  Evidence,  641.  Plain- 
tiffi  were  not  bound  to  go  through  defendants'  account  and  pick 
out  the  items  which  would  attach  as  a  lien  on  the  property. 

Tvxk,  Q.  C,  same  side..  The  fact  that  the  defendants  were 
gratuitous  bailees  does  not  enter  into  the  question  of  damages. 
They  undertook  to  sell  the  com  and  were  bound  to  do  so  in  a 
reasonably  careful  manner.  The  corn  having  been  lost  to  the 
plaintifi^  through  the  negligence  of  the  defendants,  they  are 
just  as  much  entitled  to  have '  the  loss  made  good  as  if  the 
defendants  were  selling  on  conmrission:  It  can  hardly  be 
seriously  contended  that  there  was  not  sufficient  evidence  to 
warrant  the  finding. 

Judge  Palmar  had  a  general  authority  to  take  what  steps  he 
thought  proper,  and  defendants  recognized  his  authority ;  this 
would  be  sufficient  to  authorize  the  demand:  Lamh  v.  Walker,^ 

Gwr.  adv.  vuZt 

Tie  following  judgments  wtoe  now  delivered : 

WkLDoiC,  J.  Tiie  case  was  tried  at  the  August  Circuit,  Saint 
John^  1879,  before  Mr.  Justice  Wetmore. 

MlL**%W.^«d*'  MlWrf;MI4  sSaacJ.,88i.  76  0.  ft  P.  889. 
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^^1*  It  appeared  in  evidence  that  the  plaintiffe  who  are  commission 

Nkvius  merchants  in  New  York,  shipped  at  the  instance  of  the  defend- 
ScHOFiKLD.  ^^^i  '^^^  ^^  merchants  in  Saint  John,  in  June,  1875,  500  bags 
of  com ;  when  it  arrived  at  Saint  John  it  was  found  to  be 
heated  and  musty,  and  the  defendants  refused  to  receive  it  and 
had  a  survey  held  thereon.  The  vessel  in  which  the  com  came 
was  dry.  The  defendants  sent  the  survey  to  the  plaintiffs  and 
asked  what  they  should  do  with  the  com.  The  plaintiffs  replied 
they  would  assume  the  invoice,  and  directed  the  defendants  to 
dispose  of  it  to  the  best  advantage.  The  defendants  had  the 
com  landed,  paid  the  freight,  cartage,  and  expenses  of  storing 
in  Robinson's  warehouse.  The  com  was  not  sold ;  the  plaintiffs 
urged  the  sale,  and  the  defendants  offered  it  at  a  low  rate,  but 
failed  to  obtain  a  purchaser,  it  being  unmerchantable.  Marshall, 
the  plaintiffs'  clerk,  called  on  the  defendants  in  the  fall  for  an 
account  thereof;  it  remaining  unsold  he  failed  to  obtain  a 
satisfactory  return.  In  November  1876,  the  plaintiff  employed 
A.  L.  Palmer,  Esq.,  a  practising  barrister  and  attorney,  to  call 
upon  the  defendants,  and  the  following  correspondence  passed 
between  them.  On  the  13th  November,  the  following  was 
addressed  to  the  defendants : 

"  1  have  been  retained  by  P.  I.  Nevius  &  Son  of  New  York  to  get 
them  the  amount  of  an  invoice  of  corn  shipped  by  them  on  your  account 
in  June  1875,  and  you  will  take  notice  that  I  require  you  to  let  me 
know  what  has  become  of  such  corn,  and  where  it  is.  Second.  If 
sold,  let  me  know  who  it  was  sold  to,  when,  and  the  price,  and  give 
me  an  account  of  such  sale.  Third.  I  require  that  you  will  pay  the 
same  at  once  to  me.  If  the  above  is  not  complied  with  legal  proceed- 
ings will  be  taken  to  enforce  the  claim.     An  early  answer  is  requested. 

Yours,  A.  L.  Palmbr." 

On  the  14th  November  1876,  the  following  answer  was  given : 

"  To  A.  L.  Palmer,  Esq. 

We  are  in  i*eceipt  of  yours  of  the  13th  June  1875.  We  instructed 
Messrs.  P.  I.  Nevius  &  Son  of  New  York,  to  ship  us  1000  bushels  of 
corn.  They  shipped  us  500  bags  of  com,  which  on  arrival,  we  refused 
to  take,  and  notified  them  by  telegraph  that  the  com  was  subject  to 
their  order  and  it  was  not  merchantable,  being  heated  and  musty,  and 
could  not  have  been  in  good  order  when  shipped.  After  some  corres- 
pondence about  it,  they  asked  us  to  sell  it  on  their  account.  We 
have  frequently  tried  to  do  so,  but  could  not,  and  have  several  times 
addressed  them  to  that  efiect,  and  the  whole  is  yet  unsold.  We  did 
not  care  to  offer  it  at  auction,  as  the  price  it  would  probably  have 
realized  in  that  way  would  not  we  think  have  been  satisEactozy. 
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We  hereby  advise  you  that  we  will  have  nothing  farther  to  do  with  1881. 

it,  and  insist  upon  Messrs.  P.  I.  N.  k  Son  taking  delivery  of  it  and  j^^^^g 

paying  us  the  charges  against  it  at  once.     If  our  request  is  not  com-  v. 

plied  with  before  the  end  of  this  month,  we  notify  you  we  will  have  Schofeeld. 
the  goods  sold  at  public  auction  to  defray  the  charges  against  them. 

Yours,  SCHOFIBLD  k  BSBB." 

After  receipt  of  this  letter  Mr.  Palmer  called  upon  the  defend- 
ants.   He  stated — 

"  I  think  it  was  between  14th  November  and  9th  December,  had  a 
eonversation  with  one  of  the  defendants,  I  think  it  was  Mr.  Beer. 
Don't  reooUect  all  the  conversation.  I  demanded  the  com ;  they  may 
bave  said  I  would  get  an  answer  from  Jack.  I  am  sure  they  would 
not  give  me  the  com.  I  think  they  did  not  say  anjrthing  about 
charges ;  may  have  mentioned  charges.  Did  not  say  would  hold  com 
for  charges.     Can't  give  date." 

On  the  9th  November  1876,  Mr.  Palmer  received  the  follow- 
ing letter  and  memo,  from  Mr.  I.  Allen  Jack : 

"  Messrs.  Schofield  k  Beer  have  instructed  me  to  enclose  you,  as 
attorney  for  Messrs.  P.  I.  N^vius  k  Son,  a  memo,  of  charges  on  the 
part  of  S.  k  B.  against  a  cargo  of  com  which  they  were  requested  to 
endeavor  to  sell  by  your  clients.  As  the  principal  charges  are  for 
cash  advances,  and  as  the  matter  has  stood  unadjusted  for  some  time, 
Messrs.  S.  k  B.  are  anxious  to  secure  prompt  settlement,  and  instruct 
me  to  request  immediate  payment  of  the  amount  stated  in  memo,  and 
of  the  further  chai*ges  on  such  com  by  Messrs.  P.  I.  N.  k  Son. 

Yours  truly,  I.  Allbn  Jack." 

To  A.  L.  Palmer,  Esq. 

''  Memorandum  of  charges  against  500  bags  of  com : 

1875. 
June    5. 
28. 


(I 


« 


July 


30. 
3. 


(( 


t( 


K 


i( 


U 


<( 


u 


6. 


Freight  on  bags  from  New  York 
Portwardens  certificate, 
Freight  on  500  bags  com, 
Top-wharfage,      .     .     . 
Ciurtage  to  warerooms,  . 
Labor  at  ditto,     .     .     . 
Cartage  from  warehouse,  bag. 
Telegram, 


1876. 
Aug.  5. 


J.  k  T.  Hobinson  storage  bill,    . 

Loss  sustained  by  S.  k  B.  on  com. 

Interest  accouut,  .     .     . 


$12  23 

8  00 

50  00 

3  00 

8  25 

U  36 

30 

1  00 


60  00 
56  55 
10  44 


527 
504 
502 
499 
499 


496 


tl 


23 

77 
81 
28 
78 


88 


$10  44 


$224  13 
Solject  to  Storage  from  Jime  28,  1876.     Dated  14th  Nov.,  1876." 

Kr.  Bslnier  wrote  Mr.  Jack  he  wanted  the  money  or  com. 


^^^'       and  ^1  reply,  JMj:.  Jack  on  the  11th  December  1876,  wrote  Mr. 

Neyiub      Palmer  as  follows : 

ScHoriELD  "l^ear  Sir, — In  reply  to  your  note  of  the  9th  instant,  I  have  to 
express  my  surprise  that  your  clients  should  inform  you  that  Messrs. 
S.  &  B.  are  olearly  liable  to  them  in  any  way  on  account  of  the  cargo 
of  coiTi,  after  the  statement  in  letter  to  them  from  Messrs.  P.  I  Nevius 
&  Son  of  6th  July,  1875,  that  they  Imd  concluded  to  assume  the  invoice. 
I  have  seen  my  clients  to-day,  and  am  directed  by  them  tp  say  that 
under  all  the  circumstances  they  require  the  cJiarges  to  be  paid  before 
delivery.  I  now  enclose  bill  for  storage,  the  amount  of  which  when 
added  to  the  total  amount  as  stated  in  memo,  enclosed  in  my  letter  of 
the  9th  inst.,  embraces  the  full  claim  of  Messrs.  S.  dl^  B.,  as  they  make 
no  claim  for  the  personal  trouble  they  have  taken  in  the  matter,  which 
has  been  so  little  apprecii^ted. 

Yours,  &c.,  I.  AiXBK  Jack. 

To.  A.  L.  Palmer,  Esq." 

"  Messrs.  Schofield  &  Beer, 

To  J.  &  T.  Robinson,     Dr. 

To  storage  of  com  from  28th  June  1876,  six  months  @  $5.00,....$30.00 
St.  John,  N.  B.,  11th  Jan'y,  1876." 

No  money  was  tendered  to  the  defendants  for  this  or  itny 
part  of  these  charges,  and  the  present  action  followed. 

The  com  remained  stored.  The  defendants  gave  evidence  that 
they  tried  to  sell  it  to  peraons  in  the  trade  but  could  not.  The 
com  was  unmarketable,  and  the  fire  of  June  following  almost 
wholly  destroyed  it ;  what  remained  was  sold  at  public  auction 
and  brought  $25. 

A  good  deal  of  evidence  was  given  that  the  com  when  pur- 
chased in  New  York  and  shipped  to  Saint  John  was  sound  and 
good.  On  its  arrival  in  Saint  John  it  was  found  to  be  heated 
a;Qd  must^,  a  ^uryey  was  held  on  it  and  a  certificate  of  its  coa- 
lition obtained.  This  certificate  ;v^as  forwarded  to  the  plaintifib 
in  New  York,  and  they,  in  answer  stated  to  tiie  defendants, 
that  they  assumed  the  invoice,  and  directed  the  defendants  on 
the  6th  July  1 875,  to  sell  the  corn  to  the  best  advantage.  This 
being  the  state  of  the  case,  I  think  the  evidence  to  fix  the  de- 
fendants as  purchasers  became  wholly  immateriid. 

The  correspopdence  between  the  plaintiffs'  attorney  Mr.  Palmer, 
and  the  defendants',  Mr.  Jack,  clearly  established  that  the  de- 
fendants' claims  for  freight,  storage,  wharfage,  labor,  &c,  were 
legal  qbaiges  against  the.com,  which  they  had  neoe^saidly 
incuprecj,  WfJ  t^a*  jthey  bad  a  lie^j  therefore,  wluc|hi  thfij  )m4  a 
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right  to  have  paid,  before  they  delivered  the  com  as  required  ^^^' 
by  Mr.  Palmer.  It  was  urged  by  counsel  that  as  the  memoran-  NBvnm 
dum  contained  a  charge  for  loiss  sustained  by  the  defendants,  it  schoiisld. 
was  a  waiver  of  their  lien.  I  am  of  opinion  this  contention 
cannot  be  sustained.  The  plaintiffi^  had  the  items  in  the  memo* 
nmdum,  and  no  authority  was  cited  to  shew  that  one  item  in 
the  account  not  chargeable  against  the  corn,  could  be  held  as  a 
Wiiiver  of  the  defendants'  lien  for  the  legitimate  charges.  The 
rule  laid  down  in  2  Saunders,  47,  is,  **  If  the  person  in  whose 
possession  the  goods  are,  has  a  lien  on  them,  plaintiff  may  prove 
a  tender  of  the  money  before  bringing  an  action  of  trover. 
Bat  if  he  refuses  to  deliver  them  on  another  ground,  he  cannot 
afterwards  set  up  the  lien  as  a  defence  to  the  action.'*  When 
demanding  the  com  Mr.  Palmer  had  an  indistinct  recollection 
of  charges  being  claimed  by  defendants,  but  any  deficiency  as 
to  knowledge  of  the  plaintiffs  is  supplied  by  the  letters  which 
state  what  the  defendants  claimed  to  have  a  lien  upon  the  com 
for,  and  before  the  plaintiffs  can  sustain  an  action  of  trover, 
this  sum  should  have  been  tendered.  The  lien  is  claimed  for 
cliarges  only,  not  on  any  other  ground. 

As  to  the  first  count  of  the  declaration,  the  evidence  shewed 
the  com  was  musty  and  had  been  heated.  Several  persons — 
Donavan,  Harrison,  Finley,  Jones,  and  others,  dealers  in  com — 
all  declined  to  buy  the  corn.  One  witness  stated  it  was  not 
fit  for  grinding ;  only  fit  for  domestic  animals.  It  might,  Mr. 
Harrison  said,  when  landed  have  been  woith  50  cents.  The 
defendant,  Beer,  stated  in  his  evidence  he  offered  it  for  50 
cents  a  bushel,  but  he  could  not  succeed  in  getting  purchasers, 
although  he  took  a  sample  of  the  com  and  went  into  the 
market  and  offered  it  to  several  persons.  Tried  in  the  fall  of 
1875,  and  in  1876,  and  after  the  lire  saw  Mr.  Palmer,  who  con- 
sented to  the  sale  by  auction,  without  prejudice  to  either  party, 
of  what  remained. 

The  learned  Judge  in  directing  the  jury  said — '*  The  defend- 
dants  being  authorized  by  the  plaintiffs  to  sell  the  com  for 
them,  and  the  defendants  having  assumed  to  act,  and  taken 
upon  themselves  certain  responsibilities,  were  bound  to  use 
reasonable  care  and  diligence  in  looking  after  the  goods,  and 
due  and  reasonable  diligence  and  promptness  in  endeavoring 
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^^^'  to  sell  and  dispose  of  them ;  and  if  reasonable  diligence  and 
NKvnrs  promptness  were  not  used  by  reason  of  which  the  com  w&s 
ScHOTOLD.  <lft™&g6d  and  no  sale  effected,  then  the  defendants  would  be 
liable  to  answer  the  plaintiff  to  the  extent  of  the  damage  sus- 
tained." Then  was  there  negligence?  If  no  negligence  the 
plaintiffs  cannot  recover  on  the  first  count. 

I  think  the  learned  Judge  left  the  question  to  the  juiy  to 
find  negligence  too  broadly.  After  carefully  looking  over  the 
notes  of  the  trial  I  am  unable  to  discover  what  negligence  is 
referred  to.  In  the  plaintiffs'  case  there  is  none  proved — ^and 
the  testimony  of  the  defendant,  Beer,  who  had  charge  of  the 
out-door  business  of  their  firm  shows  what  efforts  he  made  to 
dispose  of  the  com.  This  would  negative  any  charge  of  negli- 
gence. I  think  there  should  be  some  evidence  upon  which  a 
jury  could  reasonably  and  properly  find,  and  come  to  a  conclu- 
sion— not  conjecture.  The  defendants  were  instructed  to  sell 
to  the  best  advantage.  No  one  can  sell  unless  there  are  buyers 
or  persons  desirous  of  buying.  Negligence  should  have  been 
defined  to  the  jury.  What  was  it  the  defendants  omitted  to 
do  to  effect  a  sale  of  the  com  ?  It  is  only  on  their  failing  to 
do  what  they  ought  to  have  done  that  they  can  be  made  liable 
under  the  firat  count  of  the  declaration.  The  jury  found  the 
full  value  of  the  corn,  when  it  arrived  in  Saint  John,  to  be  $500. 
And,  in  answer  to  another  question,  what  was  the  value  when 
Mr.  Palmer  called  upon  the  defendants  ? — the  finding  was  $350. 
Had  a  tender  of  freight  and  charges  been  made  and  refused, 
that  would  have  been  the  proper  verdict ;  but  without  such 
tender  and  a  refusal,  they  could  not,  I  am  of  opinion,  be  entitled 
to  a  verdict  on  the  trover  count.    See  Scarf e  v.  Morgan.^ 

I  think  the  question  of  the  waiver  of  the  lien  should  have 
been  left  to  the  jury.  That  may  be  gathered  from  the  case  of 
Kerfcyrd  v.  Mondd,^  which  was  an  action  of  trover  against  the 
owner  of  a  vessel  to  recover  goods ;  he  offered  to  pay  the  freight 
as  agreed  by  the  bill  of  lading — the  charter  party  was  to  pay 
for  dead  freight — he  offered  to  pay  the  freight  according  to  the 
bill  of  lading  for  the  carriage  and  was  prepared  to  pay  it — the 
ship  owner  refused  to  deliver  the  goods  except  on  payment  of 
dead  freight.    The  Court  held  he  was  not  liable  to  pay  dead 

MM.  ft  W.  870.  «5  H.  &  N.  981. 
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freight    This  was  held  a  dispensation  of  the  tender,  and  that        ^881. 
trover  was  maintainable.    In  the  present  case  the  particulars      Nkvius 
of  the  charges  were  handed  Mr.  Fakner,  and  plaintiffs  ought  to    Schofield. 
have  made  an  offer  to  pay  the  freight  and  storage,  which 
amounted  to  $180.    They  had  the  particulars,  and  had  they 
proposed  to  pay  this  sum,  it  would  be  in  accordance  with  Ker- 
ford  v.  Mondd ;  but  they  were  not  prepared  to  pay  the  legal 
charges,  so  as  to  make  it  a  case  of  implied  dispensation  of  a 
tender;  and  it  should  have  been  left  to  the  jury  to  say  whether 
the  tender  had  been  dispensed  with. 

The  evidence  is  insufficient  to  warrant  the  finding  on  the 
first  count  I  am  of  opinion,  therefore,  that  there  should  be  a 
new  trial. 

Wetmore,  J.  This  was  an  action  of  trover.  The  declaration 
Htated,  that  in  consideration  that  plaintiffs  would  employ  defend- 
ants as  their  agents  to  sell  certain  goods,  defendants  promised 
plaintiffs  to  obey  the  lawful  and  reasonable  orders  of  plaintiffs 
in  respect  to  the  sale  of  such  goods.  That  the  plaintiff  employed 
defendants,  and  they  received  and  had  such  goods  for  the 
purpose  and  on  the  terms  agreed,  and  plaintiffs  afterwards 
ordered  and  directed  defendants  to  sell  said  goods  within  a 
reasonable  time  thereafter  for  the  best  price  they  could  get  for 
the  same,  the  same  being  a  reasonable  order,  and  that  though 
sQch  reasonable  time  has  long  since  elapsed,  defendants  did  not 
sell  the  same  but  kept  the  same  an  unreasonable  time  until 
the  goods,  by  so  keeping  such  unreasonable  time,  were  damaged 
and  the  price  thereof  fell  in  the  market,  and  plaintiff  were 
pat  to  expense  in  storing  and  taking  care  of  the  said  goods. 

2nd  count  That  defendants  converted  to  their  own  use,  or 
wrongfully  deprived  the  plaintiffs  of  the  use  and  possession  of, 
their  goods,  that  is  to  say,  com. 

Then  follow  all  the  common  counts,  as  goods  sold  and  de- 
livered, etc.,  eta 

Pleas.  1st  To  first  count:  did  not  promise.  2.  Second  plea 
to  first  count:  plaintiffs  did  not  deliver  said  goods  to  defendants, 
nor  did  they  receive  and  have  the  same  for  the  purpose  and 
on  the  terms  alleged.  3.  Third  plea  to  first  count :  that  before 
a  reasonable  time  elapsed,  plaintiffs  countermanded  the  alleged 
order  and  ordered  defendants  to  use  their  own  discretion  as  to 
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18^1'  ihe  time  of  sale  of  said  goods  and  the  price  to  be  asked  there- 
Nbvicjs  for,  and  defendants  in  the  exercise  of  their  discretion  did  not  sell 
ScHoFisLD.  ^^  goods,  which  is  the  grievance  complained  of.  4.  Fourth 
plea  to  first  count:  defendants  did  not  keep  the  goods  an  unrea- 
sonable time.  5.  To  second  count :  not  guilty.  6.  Defendants, 
as  bn>kers  and  commission  merchants,  had  goods  placed  in  their 
hands  to  sell  or  return.  Expenses  necessarily  incurred,  inci- 
dental to  storing  and  safe  custody  of  goods.  Defendants  claim 
a  lien  on  said  ^oods,  and  right  to  retain  them  for  the  lien 
until  it  is  satisfied,  and  defendants  refuse  to  return  said  goods 
until  such  lien  is  satisfied,  which  is  the  grievance.  7.  To 
third  count:  never  indebted.  8.  As  to  goods  bargained  and  sold 
defendants  say  plaintiffs  contracted  to  deliver  goods  in  merchant- 
able condition,  and  the  only  goods  plaintiffs  offered  to  deliver 
under  said  contract  were  not  in  such  condition,  wherefore  de- 
fendants refused  to  accept  and  pay  for  the  same.  9.  As  to 
goods  bargained  and  sold,  defendants  say  that  after  alleged 
contract,  and  before  breach,  it  was  agreed  the  contract  should 
be  rescinded. 

The  following  were  the  questions  left  to  the  jury,  and  their 
finding  on  them : — 1st.  Did  the  plaintiffs  use  due  and  proper 
care  and  diligence  in  endeavoring  to  have  a  merchantable  article 
of  com  shipped  at  New  York  in  the  defendants'  bags  ?  Answer. 
Tes.  2nd.  Was  the  com  when  shipped  in  New  York  in  a 
merchantable  state  ?  Answer.  It  was.  3rd.  Did  the  defend- 
ants exercise  due  and  reasonable  care  and  dilgence  in  selling 
and  disposing  of  the  com  ?  Answer.  They  did  not.  4th.  If 
you  find  they  did  not,  what  do  you  assess  the  damages  at  ? 
Answer.  S500.  5th.  What  do  you  find  the  value  of  the  corn 
at  the  time  Mr.  Palmer  made  the  demand?  Answer.  $350. 
6th.  Did  Mr.  Palmer  make  any  demand  of  the  com  ?  Answer. 
He  did. 

The  verdict  was  entered  for  the  plaintiffs  upon  the  first, 
second,  third,  fourth,  and  fifth  issues. — Damages  $500.  For 
defendants  on  seventh,  eighth,  and  ninth  issues.  The  sixth 
issue  was  disposed  of  by  demurrer. 

It  appeared  in  evidence  that  defendants,  dealers  in  grain,  &g., 
had  instmcted  the  plaintifis,  who  were  commission  merchants 
in  New  York,  by  telegraph,  to  purchase  a  quantity  of  com  for 


EJJgNSL  TERM,  XLIV.  YICiaBU.  133 

them,  and  ship  the  same  to  Saint  John,  where  defendants  were  ^^^- 
engaged  in  bosiness.  The  com  was  purchased  and  shipped  to  Nkviub 
Saint  John ;  on  arrival,  it  proved  to  be  in  a  musty  condition,  schofikld. 
and  defendants  refused  to  accept  it :  telegraphing  to  plaintiffs 
on  26th  June  1875,  that  the  corn  was  an  old  damaged  lot,  all 
heated  and  musty ; — hold  it 'to  your  order; — what  shall  we  do 
mih  it  ?.  The  plaintiflb  concluded  to  assume  the  invoice,  and 
telegraphed,  6th  July  1875,  to  sell  com  to  best  advantage. 
Letters  also  passed  from  which  it  very  clearly  appeared  that  the 
plaintifl^  entirely  exonerated  the  defendants  from  any  liability 
respecting  the  purchase  of  the  com  on  defendants'  account, 
and  the  com  was  left  in  defendants'  hands  to  be  disposed  of  to 
the  best  advantage.  Nothing  was  said  as  to  the  time  and 
mode  of  disposing  of  the  com.  The  defendants  took  charge 
of  the  com,  and  on  the  8th  July  1875,  wrote  plaintiffs  they 
would  do  the  best  they  could  with  it,  and  charge  no  commission. 
The  plaintiffs  wrote  several  times  respecting  the  com ;  once 
in  Nov.  1875,  and  again  in  Jan'y  1876,  and  they  state  they 
received  no  answer,  and  supposed  it  had  been  sold,  and  defend- 
ants retained  the  proceeds.  The  plaintiffs,  supposing  the  defend- 
ants had  disposed  of  the  com,  and  not  getting  any  account, 
placed  the  matter  in  the  hands  of  an  attorney,  leaving  it  to 
him  to  do  as  he  chose  with  regard  to  it ;  to  take  what  steps  he 
thoQght  proper  in  order  to  get  plaintifi^'  money.  The  attorney 
wrote  defendants  in  Nov.  1876,  requiring  immediate  pay  men  ti 
and  received  an  answer  dated  14th  Nov.  1876,  stating  they  had 
frequently  tried  to  sell  the  com,  but  could  not,  and  that  they 
had  several  times  advised  plaintifls  to  that  effect.  (This  was 
denied  by  plaintiffs.)  That  they  would  have  nothing  further 
to  do  witii  it,  and  would  insist  on  the  plaintiffs  taking  delivery 
of  it  and  paying  the  charges  against  it  at  once.  If  their  request 
was  not  complied  with  by  the  end  of  the  month  they  would 
sell  the  com  by  auction  to  defray  the  charges.  The  com  had 
materially  deteriorated  in  value  from  the  condition  in  which  it 
arrived  at  Saint  John,  and  there  was  evidence  of  negligence  on 
defendants'  part  in  respect  to  disposing  of  it.  The  defendants 
claimed  a  lien  on  the  com  for  charges  and  expenses  connected 
with  it^  .and  rendered  a  bill  tt  such  expenses,  and  claimed  to 
hold  it  until  such  charges  and  expenses  were  paid. 
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^^^'  The  objection  to  my  charge,  in  effect  that  I  should  have 

Nevivs  limited  the  juiy  in  their  finding  to  nominal  charges,  cannot  be 
ScHonsLD.  sustained.  The  plaintiffs  were  entitled  to  recover  such  damages 
as  they  sustained  by  reason  of  defendants'  negligence,  if  negli- 
gence was  found  against  them.  That  was  my  direction  to  the 
jury,  and  the  damages  proved  were  substantial.  As  to  the  con- 
version the  plaintiflb  proved  a  demand,  and  so  the  jury  found. 
The  defendants  sought  to  get  rid  of  the  effect  of  this  by  reason 
of  a  lien  on  the  goods  for  charges  and  expenses.  A  bill  of  the 
various  charges  was  rendered  amounting  to  over  8200.  Under 
the  evidence  I  ruled  that  the  lien  as  claimed  (being  for  the 
whole  amount  of  the  charges)  was  not  sustainable,  defendants 
clearly  not  having  a  lien  for  some  of  the  charges. 

On  motion  for  a  new  trial  it  was  contended  that  though  the 
defendants  could  not  hold  the  goods  for  the  full  amount  they 
claimed  to  hold  them  for,  yet  if  there  was  a  right  to  hold  for 
any  sum,  they  could  hold  them  until  that  sum  was  paid,  not- 
withstanding they  claimed  to  hold  them  for  a  larger  sum,  and 
Scarf e  v.  Morgcm^  was  cited  to  support  that  position. 

Without  discussing  the  question  whether  any  lien  existed, 
I  will  consider  the  question  of  waiver.  In  Kerford  v.  Mondd,^ 
Bramwell,  B.,  at  page  934  says : — 

"  There  is  no  doubt  he  had  a  lien  upon  these  goods  for  the  true 
freight,  and  if  he  had  thought  fit  to  say,  'I  detain  them  on  that  score,' 
he  would  have  had  a  right  to  do  so.  But  the  case  of  Scarf e  v.  Morgan 
lajs  down  the  law  very  clearly  as  to  these  matters,  and  it  establishes 
that  the  plaintiff  has  a  right  to  maintain  this  action.  The  maiginal 
note  of  Scarf e  v.  Morgan  is  not  quite  accurate,  because  it  does  not 
mention  that  which  is  contained  in  the  judgment  of  Baron  Parke,  that 
a  man  may  so  conduct  himseli*  as  either  to  waive  the  lien  or  to 
dispense  with  the  tender  of  the  amount  of  that  lien.  That  is  not 
mentioned  in  the  marginal  note.  Now,  the  effect  of  Baron  Parke's 
judgment  is  this :  that  if  a  man  has  two  claims  for  goods,  or  claims  a 
lien  for  two  different  causes  on  goods,  as  to  one  claim  rightful,  and 
as  to  the  other  wrongful,  and  he  does  not  in  any  way  indicate  that  he 
dispenses  with  a  tender,  it  seems  really  that,  in  that  case,  a  simple 
refusal  to  deliver  them  up  would  not  suffice.  But  the  rest  of  that 
judgment  is  clear  to  show  that  if  he  goes  on  and  so  conducts  himself 
as  to  indicate  that  a  tender  of  the  one  amount  had  been  nugatory,  he 
dispenses  with  the  tender.  The  learned  Judge  says  so  in  so  many 
words ;  and  to  the  same  effect  is  the  case  Evans  v.  NichoL^  Then  as 
to  the  matter  of  fact  in  this  case  we  can  draw  a  conclusion :  we  are 
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satisfied  there  is  evidence  of  it,  and  we  conclude  that  the  defendant  in        1881. 
effect  said,  '  I  claim  theee  goods  in  respect  of  the  lien  for  two  different       Nkvius 
items ;  jou  need  not  trouble  yourself  to  tender  one  of  thera,  because  v, 

if  jou  do  I  shall  not  deliver  them  up ;  I  shall  keep  them  for  the  other.'  Schoiixld. 
If  that  is  so,  it  is  a  reasonable  thing  to  show  that  he  dispenses  with 
what  he  owned,  would  be  a  nugatory  tender  of  the  sum  he  was  entitled 
to  receive.  We  are  of  opinion,  therefore,  that  thei-e  was  a  conversion 
of  the  goods  of  the  plaintiff,  and  that  he  is  entitled  to  maintain  the 
action." 

Now  quite  apart  from  Judge  Palmer's  statement,  who  gave 
evidence  of  the  demand  and  refusal  to  deliver,  one  of  the  de- 
fendants referring  to  the  charges  in  respect  of  which  the  lien 
was  claimed  says,  "  I  meant  we  were  prepared  to  deliver  the 
com  on  payment  of  these  charges,  and  meant  to  imply  we 
would  not  deliver  the  com  without  their  paying  these  charges." 
Under  Kerford  v.  Mondd,  with  such  evidence,  a  tender  of  a 
portion  of  the  amount  would  not  seem  necessary  to  maintain 
the  action.  I  think  there  was  clear  evidence  of  Judge  Palmer's 
authority  to  make  the  demand. 

As  to  the  damages,  I  think,  under  the  finding,  they  should 

be  confined  to  the  value  of  the  corn  at  the  time  the  demand 

was  made  as  found  by  the  jury,  S350.    And  if  the  plaintifis 

will  consent  to  reduce  the  damages  to  that  sum,  the  rule  for  a 

new  trial  will  be  refused.    Plaintiff  to  have  until  the  first  of 

next  term  to  signify  consent  to  the  reduction,  but  may  do  so 

at  any  time  previous,  by  filing  a  written  consent  with  the  clerk 

of  this  court 

Rule  cLCCord/mgly, 


1881. 


MERRITT  ET  AL.  V.  WRIGHT  et  al. 

(Equity  Appeal)  _ 

[Full  Court,  before  Allen,  0.  J.,  and  Weldon  and  Dutp,  JJ.]  Aprik 

WiU — Caruiruction  qf—AutharUy  to  rebtdld  buildings  destroyed  by 
fifn — Where  buildings  destroyed  in  testator^s  lifetime — Description 
of  new  buildings — Effect  of  elionge  in  tlie  building  laws — Power 
to  sell — A  mortgage  not  as  a  genertU  rule  a  due  execution  of  a 
trust  for  sale  and  conversion — Insu/rance — Whether  trustees  can 
increase  insurance  when  directed  to  insure  in  about  the  amount 
tift  vMch  testator  insured—'Annuity^rWhen  chargeable  on  a  par- 
iieuiar  /und — When  on  corpus  of  estate — Division  of  annual 
ineome  (^residuary  estate — Division  of  residuary  estoAe — Parties 
consenting  to  a  decree  bound  by  it — Costs — Appeal. 
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V, 
WftlOHT. 


The  testator  devised  hie  hoaae  and  other  bmldin^  on  Charlotte  street^  Saint  John, 
to  tnuteee  upon  tnut^  during  the  life  of  his  wife,  to  permit  her  to  have  the  use 
and  occupation  of  them,  and  of  any  building  which  in  case  of  iiro  might  be  sub- 
stituted m  lieu  of  or  to  replace  the  same,  and  to  receive  the  rents  and  profits 
thereof  to  her  own  use  and  benefit.  After  his  death  this  property  was  to  be 
conveyed  to  the  rector  of  Trinity  Church,  Saint  JoAn,  He  devised  his  real 
estate  in  Queens  Ward,  and  certain  stocks  and  bonds  to  them,  upon  certain 
trusts,  and  charged  the  real  estate,  stocks  and  bonds  with  the  payment  of  an 
annuity  of  $5000  to  his  wife.  The  will  then  continued : — *' Which  annuity 
''shall  conmience  from  m^  decease  and  be  paid  quarterly  without  deduction. 
*'And  I  direct  that  my  said  trustees  shall  stand  seized  and  possessed  of  this 
"last  mentioned  real  estate,  stocks  and  bonds,  and  the  annual  rents,  profits, 
"dividends  and  interest  thereof  upon  trust,  by  and  out  of  the  said  rents  and 
"profits,  dividends  and  interests,  to  pay  to  my  said  wife  the  said  annuity  or 
"clear  yearly  sum  of  $5000  during  her  life,  by  even  and  eoual  quarterly  pay- 
"ments  in  each  year ;  the  first  quarterly  payment  thereof  to  fall  due  and  be 
"payable  at  the  expiration  of  three  months  from  and  after  my  decease,  and  as 
"to  the  surplus  of  the  said  rents,  profits,  dividends,  and  interests  which  shall 
"remain  in  each  year,  during  the  life  of  my  said  wife,  after  payment  of  the 
"said  annuity  to  her,  I  direct  my  said  trustees  to  pay  and  apply  said  surplus 
"in  like  manner  as  is  directed  as  to  the  annual  income  of  my  residuary  estate." 
The  testator  also  directed  the  trustees  generally  to  manage  the  rod  estate, 
to  keep  the  house  and  other  buildings  on  Charlotte  street,  and  the  buildings 
on  the  Queen's  Ward  properties  in  t<Siantable  repair,  and  insured  against  loss 
by  fire  in  about  the  amounts  the  testator  had  then  insured  upon  them,  and 
in  case  of  loss  to  appl^  the  insurance  money  towards  repairing  the  damage  or 
in  erecting  new  buildings  in  lieu  of  those  destroyed ;  giving  them  power  to 
erect  buildings  of  a  like  or  of  a  difi'erent  character  on  the  same  site.  In  case 
the  insurance  money  should  prove  insufficient  for  the  purpose,  power  was 
given  to  use  and  apply  such  a  portion  of  the  capital  of  the  residuary  real  and 
personal  estate,  not  charged  with  the  widow's  annuity,  as  the  trustees  should 
deem  necessaiy.  All  matters  and  things  done  in  reference  to  the  Charlotte 
street  buildings  were  to  be  done  with  the  widow's  consent  and  subject  to  her 
approval.  The  trustees  were  authorized  after  the  expiration  of  one  year  from 
the  testator's  death,  and  at  such  times  thereafter  as  they  should  deem  most 
advantageous,  to  sell  the  property  not  charged  with  the  widow's  annuity  and 
to  stand  possessed  of  the  proceeds  upon  the  trusts  therein  declared.  The 
buildings  were  burned  in  the  testator's  lifetime,  and  he  collected  the  insurance 
moneys,  with  the  exception  of  $700,  a  balance  due  in  respect  of  part  of  the 
Queen's  Wurd  properties.  This  amount  was  paid  to  the  trustees.  Tne  Queen's 
Ward  properties  were  in  the  business  centre  of  the  city,  and  without  the 
buildings  would  brins  in  little,  if  any,  rental.  The  testator  had  commenced 
to  rebufld  on  one  of  uieee  properties,  nil  of  which  continued  to  belong  to  him 
up  to  the  time  of  his  death,  and  vested  in  his  trustees  under  the  devise  to 
tinem. 

Held,  affirming  the  judgment  of  the  Court  belo^,  that  as  the  clear  intention  of 
tiie  testator  was  to  provide  a  residence  for  his  wife  during  her  life,  the  trus- 
tees were  authorized  to  rebuild  the  house  and  other  buildings  on  Charlotte 

street. 

Ileld^  that  the  order  of  the  Court  below,  that  "  the  trustees  were  bound  to  re- 
" build  the  dwelling  house  and  such  other  buildings  as  were  necessary  for  the 
"comfortable  enjoyment  of  the  premises  by  the  widow,  of  the  cnaracter, 
"dimensions  and  capacity,  with  such  offices  and  appliances  as  were  standing 
"thereon  before  the  nre,  as  near  as  might  be,  oonsultin£  the  wishes  and  desires 
"of  the  widow,  and  confoming  thereto  in  regard  to  tne  dwelling  house  and 
"appurtenances,  and  to  such  changes  and  alterations  therein  as  she  might 
"desire  for  her  personal  comfort,  so  as  there  should  be  no  material  or  sufastan- 
"tial  change  therein  in  any.  respect^  to  the  injury  of  the  inheritance  or  other- 
"wise,"  did  not  go  beyond  the  powers  given  to  the  trustees  by  the  will. 
Also  that  the  trustees  must  build  such  buildings  as  the  law  at  the  time  of 
buildiD^  aUowed. 
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HM,  affinmn^  the  judg^Beat  of  the  Court  below,  that  the  traBtees  wei«  author-         \Wi. 
-"^  to  rebuild  the  bnildiiigB  on  the  properties  in  Queen's  Ward. 


HeUdt  varying  the  judsment  of  the  Court  below,  that  the  trustees  were  not  ^^ 

anthorizad  to  raise  the  money  necessary  for  rebuilding  by  mortgaging  some      Wsmvr. 
part  of  the  real  estate  not  chaiged  with  the  annuity  to  the  wife* 

Htld^  affirming  the  judgment  of  the  Court  below,  that  the  trustees  might  insure 
any  new  buildings  which  they  might  erect,  in  such  sums  as  they  thought 
necessary  to  protect  the  interests  of  the  estate. 

Hdd^  aflSnning  the  judgment  of  the  Court  below,  that  the  testator  intended  to 
bequeath  to  his  wife  an  annuitv  of  $6000,  and  that  in  case  the  particular 
property  upon  which  it  was  made  a  charge  should  prove  insufficient  for  that 
purpose,  the  amount  should  be  paid  fn  full  out  of  the  residuary  estate. 

After  giving  a  number  of  general  and  specific  legacies  the  will  directed  the 
trustees  to  convert  the  residuary  personal  estate,  not  consisting^  of  moneys 
invested  in  stocks^  funds  or  securities  yielding  income,  and  at  their  discretion 
either  to  ^t  in  the  moneys  so  invested,  or  to  allow  them  so  to  continue,  and 
after  paying  the  testator's  debts  and  testamentary  expenses  and  the  several 
legacies,  to  mvest  the  surplus  produce  thereof,  pursuant  to  general  directions 
for  investments  thereinafter  declared.  After  certain  directions  as  to  how 
tales  of  real  estate  should  be  made,  the  will  proceeds  as  follows : — **  And  I 
"direct  that  my  said  trustees  shall  stand  possessed  of  the  real  estate  charged 
"with  the  said  annuity"  (to  the  widow)  "subject  thereto  and  of  the  process 
"thereof  when  sold,  and  of  all  other  residuary  estate,  and  of  the  proceeds 
"thereof  when  sold,  and  the  investments  thereof,  and  the  residue  of  my  pcr- 
"sonal  estate  remaining  after  payment  of  my  debts,  funeral  expenses  and 
"legacies  «  •  •  *  and  the  investment  of  said  residue  of  my  said  personal 
"estate,  and  also  after  the  decease  of  my  said  wife  of  the  said  160  shares  of 
"capital  stock  of  the  Bank  of  New  Bninswick,  and  the  said  £2000  in  bonds  of 
"the  Mayor,  &c.,  of  the  City  of  Saint  John,  subject  however  to  any  deduction 
''therefrom  directed  or  authorized  to  be  made  by  this  my  will  upon  trust  as  to 
"<HM  third  part  thereof  for  my  nephews,  John  A.  Wright,  Charles  H.  Wright, 
"Alexander  W.  Wright,  and  Octavius  Wright,  share  and  share  alike,  *  *  * 
"and  as  to  one  third  part  of  such  residuary  estate  as  aforesaid  upon  trust,  to 
"pay  onto  my  brother  Nehemiah  the  net  interests  and  dividends  and  annual 
"income  thereof  during  his  life,  for  his  own  absolute  use  and  benefit,  and  after 
''the  decease  of  m^r  said  brother  Nehemiah  to  pay  the  said  one  third  part  to 
"and  among  the  children  of  my  said  brother  Neuemiah,  share  and  share  alike. 
"*  *  *  And  as  to  one  other  equal  third  part  thereof,  to  pay  the  same  to 
"Jane  Elizabeth,  the  wife  of  my  late  brother  George,  for  her  own  absolute  use 
"and  benefit  forever.'*  *  •  «  The  taxes  on  the  property^  charged  with  the 
annui^  to  the  wife  were  directed  to  be  paid  out  of  the  residuary  estate,  and 
directions  were  given  for  the  investment  of  the  residuary  estate  in  certain 
specified  securities. 

HM^  that  the  will  gave  no  authority  to  the  trustees  topay  over  the  income  of 
aa^  portion  of  the  residuary  estate  to  the  Messrs.  Wright  or  to  Mrs.  Jane 
Bluabeth  Merritt  during  the  widow's  lifetime.  But  as  lul  parties  interested 
in  the  residuary  estate  had  consented  to  the  Court  below  making  a  decree 
allowing  this  to  be  done,  the  appellant,  who  was  one  of  the  assentmg  parties, 
most  be  bound  by  it. 

HM^  that  the  trustees  were  not  authorised  to  divide  the  residuary  estate  during 
the  widow's  Ufetime,  and  that  the  residuary  lesatees  had  no  right  to  claim  a 
divisiim  on  giving  security  for  the  payment  of  3ie  widow's  annuity. 

The  Court  below  granted  the  appellant  costs  out  of  the  estate,  but  directed  the 
eiefk  not  to  tax  them  until  she  had  withdrawn  her  opposition  to  the  payment 
ol  eertsin  moneys  of  the  estate  to  the  executors  in  tibis  Province  by  the  exe- 
oitor  m  the  State  of  New  York.  It  appeared  in  evidence  that  by  the  laws 
of  Hmm  Yofk  the  executor  there  could  not  part  with  the  estate  until  the 
eijfimtifnit  of  eighteen  months  after  the  will  was  proved  in  that  State.  This 
pwbd  had  not  expired  at  the  time  when  the  appellant  served  the  notice  on 
W«aKBOiilor  forbidding  his  partini^  with  the  estate  or  at  the  time  when  the 
^  wa*  made,  hot  had,  at  the  time  judgment  was  given  on  appeal. 
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Hdd,  that  the  direotion  as  to  coetB  wm  not  a  ground  of  appeal,  even  thoaeb 
this  Court  might  not  have  oome  to  the  same  conclusion  as  the  Judge  of  the 
Court  below. 

Appeal  from  the  judgment  of  Mr.  Justice  Fisher,  sitting  in 
Equity.  The  case  turned  upon  the  construction  of  Charles 
Merritt's  Will,  the  material  parts  of  which  are  as  follows : — 

*'  This  is  the  last  will  and  testament  of  me,  Charles  Merritt,  of  the 
City  of  Saint  John,  in  the  Province  of  New  Brunswick,  esquire. 

I  appoint  my  dear  wife  Susan,  my  brother  Nehemiah  Merritt,  of 
Saint  Catherines,  in  the  Province  of  Canada ;  my  nephew  William 
IngersoU  Merritt,  of  Saint  Catherines,  aforesaid,  John  Holden  of  the 
said  City  of  Saint  John,  a  clerk  at  present  in  my  employ,  and  Charles 
Holden,  of  the  said  City  of  Saint  John,  physician,  to  be  trustees  and 
executors  of  my  will.  I  bequeath  to  my  said  wife  the  sum  of  one 
thousand  dollars,  for  her  own  and  absolute  use  and  benefit,  to  be  paid 
to  her  as  soon  as  possible  after  my  decease.  I  also  give  and  bequeath 
to  my  said  wife  the  use  during  her  life  of  my  pew  in  Trinity  Church, 
in  the  said  City  of  Saint  John.  I  also  give  and  bequeath  to  my  said 
wife,  for  her  own  absolute  use  and  benefit,  all  my  household  furniture, 
plate,  linen,  china,  glass,  books,  pictiu'es,  paintings  and  other  effects 
in  or  about  my  dwelling  house  at  the  time  of  my  decease  (except 
money  and  securities  for  money,  muniments  of  title,  books  of  account 
and  manuscripts  and  law  books.)  I  also  give  and  bequeath  to  my 
said  wife  for  her  own  absolute  use  and  benefit,  all  my  jewelry  and 
trinkets,  of  which  I  shall  be  possessed  at  the  time  of  my  decease,  to- 
gether with  the  carriages,  wagons,  sleighs,  horses,  cows,  harness  and 
whatever  else  there  may  be  in  my  stiibles  belonging  to  me  nt  the  time 
of  my  decease.  I  give  and  bequeath  my  gold  watch  and  chain  to  my 
nephew,  the  said  William  IngersoU  Merritt.  I  give  and  bequeath 
the  law  library  devised  to  me  by  my  late  father  and  purchased  by 
him  from  my  late  brother  William,  to  my  nephew  John  Augustus 
Wright,  for  his  own  absolute  use  and  l)enefit.  I  devise  and  bequeath 
the  land,  dwelling  house,  stables,  coach  house  and  premises  fronting 
on  Charlotte  street,  in  the  City  of  Saint  John  aforesaid,  which  at  tlie 
date  of  this  my  will  are  in  my  own  occu])ation,  with  the  right  of  way 
to  and  from  the  same  from  King's  Square  in  common  with  the  occupiers 
of  the  land,  house  and  premises  owned  by  me,  fronting  on  King's 
Square  aforesaid,  unto  and  to  the  use  of  my  said  wife  Susan,  the  said 
Nehemiah  Merritt,  William  IngersoU  Merritt,  John  Holden  and 
Charles  Holden,  their  heirs,  assigns  forever,  upon  trusty  dv/ring  the 
life  of  my  said  tvi/e  to  permit  Iter  to  Juive  tlie  use  and  occupation  of  the 
said  land^  dwelling  house,  stables,  coach  house,  riglU  of  way  and 
premises  and  of  any  buildings  which  in  case  of  fire  mxiy  he  std>stituled 
in  lieu  of  or  to  replace  the  same,  and  to  receive  tlie  rents  and  profits 
thereof  for  her  own  use  and  benefit,  and  upon  the  decease  of  my  said 
wife,  I  direct  and  declare  that  tJie  trustees  of  my  will  shall  cowccy  tlie 
said  land  and  dwelling  house,  coach  house  and  premises  with  the  rigid 
of  way  as  aforesaid,  unto  and  to  tlie  use  of  the  Hector,  Church  Wardens 
and  Vestry  of  Trinity  Church,  in  tlie  Parish  of  Saint  John,  inoorpor- 
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aied  by  Act  of  Asaembly  of  the  said  Province  of  New  Brunaioick,  their 
successors  Md  assigns  forever,  I  give  and  devise  unto  and  to  the  use 
of  my  said  trustees,  their  heira  and  assigns  forever,  all  my  lands,  build- 
ings, ^wharves,  and  premises  in  Queen's  Ward  in  the  City  of  Saint 
John  aforesaid,  lying  between  Frinoe  William  street  and  Saint  John 
street  and  extending  from  Saint  John  street  to  or  beyond  low  water 
mark  in  the  harbor  of  Saint  John  aforesaid,  upon  the  trusts  herein- 
after declared  of  and  concerning  the  same.  I  fliso  give  and  bequeath 
to  my  said  trustees,  their  executora,  administrators  and  assigns,  one 
hundred  and  sixty  shares  of  hundred  dollars  each  of  the  capital  stock 
of  the  Bank  of  New  Brunswick  in  the  City  of  Saint  John  aforesaid ; 
two  thousand  pounds  in  six  per  cent,  bonds  or  debentures  of  the 
Mayor,  Alderman  and  Commonalty  of  the  City  cf  Saint  John  afore- 
said, upon  the  trust  hereinafter  declared  of  and  concerning  the  same. 
And  I  hereby  charge  tJie  said  last  mentioned  lands  and  premises  in 
Qvsen^s  Ward  aforesaid,  and  the  said  land,  house  and  premises  in 
King^s  Square  in  the  said  city,  also  the  said  one  hundred  and  sixty 
shares  of  the  capiUU  stock  of  tlie  Bank  of  New  Brunswick,  and  the  said 
two  thousand  pounds  in  bonds  or  debentures  of  the  Mayor,  Aldermen 
and  Commonalty  af  the  City  of  Saint  John,  and  the  rents,  dividends, 
interests  and  annual  income  thereof,  with  the  payment  of  an  annuity 
or  dear  yearly  sum  of  five  thousand  dollars,  to  my  said  wife,  Susan, 
during  her  iQe,  which  annuity  shall  commence  from  my  decease,  and 
be  paid  quarterly  without  deduction;  and  I  direct  that  my  said  trustees 
shall  stand  seized  and  possessed  of  the  said  last  mentioned  real  estate, 
stocks  and  bonds,  and  the  annual  rents  and  profits,  dividends  and 
interest  thereof  upon  trust,  by  and  out  of  the  said  rents,  profits,  divi- 
dends and  interests  upon  trust,  by  and  out  of  the  said  rents  and  profits, 
dividends  and  interest,  to  pay  to  my  said  wife  the  said  annuity,  or  dear 
yearly  sum  of  five  thousand  dollars  during  Aer  life,  by  even  and  equal 
quarterly  payments  in  each  year,  the  first  quarterly  payment  thereof  to 
fall  due  and  be  payable  at  the  expiration  of  three  monHis  from  and 
after  my  decease,  and  as  to  the  surplus  of  the  said  rents,  profits,  divi- 
dends and  interests  which  shall  remain  in  each  year  during  the  life 
of  my  said  wife,  after  payment  of  the  said  annuity  to  her,  I  direct 
my  said  trustees  to  pay  and  apply  the  said  surplus  in  like  manner  as 
is  directed  as  to  the  annual  income  of  my  residuary  estate.  And  1 
direct^  that  from  and  after  the  decease  of  my  said  wife,  my  said  trus- 
tees shall  sell  the  said  lands,  tenements,  wharves  and  premises  situate 
between  Prince  William  street  and  Saint  John  street,  extending  from 
Saint  John  street  to  or  beyond  low  water  mark  in  the  harbor  of  Saint 
John  aforesaid ;  and  I  direct  that  the  trustees  shall  stand  possessed  of 
the  net  proceeds  of  such  sale  upon  trust,  to  invest  the  same  pursuant 
to  the  directions  for  investment  hereinafter  contained,  and  to  hold 
such  proceeds  and  the  investments  thereof  upon  the  trusts,  provisions 
and  directions  hereinafter  contained  of  and  concerning  my  residuary 
estate.  ^  *  *  l  give  and  devise  all  the  rest  and  residue  of  the 
real  estate  which  shall  belong  to  me  at  the  time  of  my  decease,  unto 
and  to  tiie  use  of  my  said  trustees,  their  heirs  and  assigns  upon  trust, 
after  the  expiration  of  one  year  from  my  decease,  at  such  time  or 
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timee  thereafter  as  my  said  trustees  shall,  in  their  discretioD,  deem 
most  advantageous  to  sell  and  dispose  of  the  same,  and  to  stand 
possessed  of  the  net  prooeeds  of  such  sale  or  sales  thereof,  and  of  the  net 
rents  and  profits  which  may  be  received  by  them,  upon  the  trusts  and 
subject  to  the  direction  hereinafter  contained  of  and  concerning  my 
residuary  estate ;  and  I  direct  that  my  9cnd  truateea  shall,  during  the 
life  of  my  said  toife,  keep  tfte  eaid  du>eUing  house,  coach  Jumee  and 
tiablee,  and  wrUil  sale  of  tJie  rest  of  my  real  estate,  keep  all  the  build- 
ings and  erections  tJisreon  in  tenantable  repair,  and  insured  against 
Ims  hyfire  to  about  the  amounts  now  insured  byme  on  the  same  respect- 
ively,  and  I  direct  that  any  moneys  which  may,  in  ca^e  of  loss  byfire^ 
be  payable  under  any  insurance  aforesaid,  shaU  be  applied  by  my  said 
trustees  in  or  towards  repairing  the  damages  occasioned  by  such  fire,  or 
in  or  towards  erecting  buildinys  of  the  like,  or  of  a  different  character ^ 
on  the  same  site ;  if  the  sum  received  from  such  insurance  shaU,  in  the 
judgment  of  my  said  trustees,  be  insufficient  for  repairing  the  damages 
occasioned  by  any  sucfi  fire  or  for  re-erecting  new  buildings  in  lieu  of 
those  destroyed,  I  hereby  direct  and  authorize  my  said  trustees  to  use 
emd  apply  such  portion  of  tlie  capital  of  my  residuary,  real  and  per- 
sonal estate  not  appropriated  to  or  cltarged  with  the  said  annuity  to 
my  said  toife,  as  they,  my  said  trustees,  shall  deem  necessary  for  such 
purpose  y  and  I  authorise  my  said  trustees  until  the  sale  of  my  said 
real  estate  to  let  the  same,  or  any  part  or  parts  thereof,  except  the 
said  dwelling  house,  coach  house,  stables  and  premises  fronting  on 
Charlotte  street,  from  year  to  year,  or  for  any  term  of  years  which 
shall  terminate  within  five  years  from  the  time  of  the  making  thereof 
at  such  rents  as  in  the  judgment  of  the  said  trustees  shall  be  reason- 
able, and  I  declare  that  the  rents  and  profits  of  my  trust  estate  from 
time  to  time  remaining  unsold,  except  as  aforesaid,  shall  be  received 
by  my  said  trustees  and  be  applied  in  the  same  maniier  as  the  income 
of  the  produce  of  such  estate,  if  sold  under  the  authority  of  this  my 
will  would  be  applicable ;  and  I  empower  my  said  trustees  until  sale 
of  my  said  real  estate,  under  the  directions  of  this  my  will,  generally 
to  m/a/nage  the  said  real  estate,  but  nevertheless  all  repairs  to  and  all 
matters  and  things  done  in  reference  to  the  said  dwelling  house,  coach 
house,  stables  amd  premises  fronting  on  Charlotte  street  aforesaid,  shall 
during  tlic  life  of  my  said  wtfe,  be  done  with  her  consent  and  be  subject 
to  her  approval ;  and  I  direct  that  all  taxes,  rates  and  assessments, 
provisions,  parochial  or  otherwise  imposed  or  assessed  during-  the  life 
of  my  said  wife  upon  or  in  respect  of  the  said  dwelling  house,  coach 
house,  stable  and  premises  shall  be  paid  by  my  said  trustees  out  of  the 
income  of  my  residuary  estate,  I  give  and  bequeath  the  residue  of 
my. personal  estate  unto  my  said  trustees,  their  executors,  administra- 
tors and  assigns,  upon  the  trusts  following,  that  is  to  say :  upon  trust 
thereout  to  pay  my  just  debts,  and  funeral  and  testamentary  expenses, 
and  also  the  following  legacies,  namely,  *  *  *  eleven  tiiousand 
dollars  of  Pacific  and  Missouri  Railroad  Bonds  to  the  said  Hector, 
Church  Wardens  and  Vestry  of  Trinity  Church,  in  the  Parish  of  Saint 
John,  incorporated  by  Act  of  Assembly  of  the  said  Province  of  New 
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Bmnswick,  the  same  being  in  addition  to  the  devise  to  them  herein- 
before mentioned.  *  *  *  J  direct  that  my  said  trustees  shall 
convert  my  said  residnary  personal  estate  not  consisting  of  money 
invested  in  stocks,  fands  or  securities  yielding  income  (o^er  than 
personal  securities),  and  shall,  at  their  discretion,  either  get  in  the 
moneys  invested,  as  last  aforesaid,  or  permit  the  same  to  continue  so 
inveBted,  and  shall  after  payment  thereout  of  my  said  debts  and  fune- 
lal  and  testamentaiy  expenses  and  the  said  legacies,  and  after  setting 
apart  the  said  ten  thousand  dollars  of  Chesapeake  and  Ohio  Railroad 
Bonds  for- the  benefit  of  the  said  Ohai^les  H.  Wright  and  his  wife  and 
children  as  aforesaid,  and  after  assigning  the  said  mortgage  to  the  said 
Catherine  Ingersoll,  invest  the  surplus  produce  of  the  said  trust  prop- 
erty so  converted  or  gotten  in,  pursuant  to  the  general  directions  for 
investing,  hereinafter  contained.  I  direct  that  all  sale  or  sales  of  my 
real  estate  may  be  made  in  one  lot  or  in  parcels  by  public  auction  or 
private  contract,  or  part  thereof  one  vray  and  part  thereof  the  other 
way,  with  full  power  to  my  said  trustees  to  fix  reserve  biddings,  and 
to  buy  in  any  lot  or  lots  at  any  auction,  and  to  rescind  or  vary  any 
contrsct  for  sale  without  being  liable  for  any  consequential  loss,  and 
also  to  execute  from  time  to  time  such  instruments  and  assurances  as 
shall  be  requisite  for  affecting  and  completing  any  sale  or  sales  of  my 
said  estate.  And  I  direct  my  said  trustees  to  pay  and  retain  to  them- 
sdves  all  expenses  of,  and  incident  to,  such  sale  or  sales,  out  of  the 
proceeds  thereof.  And  I  direct  that  my  said  trustees  shall  stand 
possessed  of  my  real  estate,  charged  wit^  the  said  annuity  subject 
thereto,  and  the  proceeds  thereof  when  sold,  and  all  other  residuary 
estate  and  the  proceeds  thereof  when  sold,  and  the  investments  thereof, 
and  the  residue  of  my  personal  estate  remaining  after  the  (layment  of 
my  debts,  funeral  expenses  and  legaoies,  and  after  setting  apart  the 
said  ten  thousand  dollars  of  Chesapeake  and  Ohio  Railroad  Bonds, 
and  the  investment  of  said  residue  of  said  |)ersonal  estate ;  and  also 
after  the  decease  of  my  said  wife,  of  the  said  one  hundred  and  sixty 
shares  of  the  capital  stock  of  the  Bank  of  New  Brunswick,  and  the 
said  two  thousand  pounds  in  bonds  of  the  Mayor,  Aldermen  and 
Commonalty  of  the  City  of  Saint  John  aforesaid,  stibject,  however,  to 
any  deduction  therefrom,  directed  or  autlwrized  to  he  made  by  this  my 
vM  upon  trust,  as  to  one-third  part  thereof  for  my  nephews,  John  A. 
Wright)  ^Charles  H.  Wright,  Alexander  £.  Wright  and  Octavius 
Wright,  share  and  share  alike,  for  their  own  absolute  use  and  benefit; 
and  I  declare,  that  in  case  of  the  death  of  any  or  either  of  my  said 
nephews,  John  A.  Wright,  Charles  H.  Wright,  Alexander  E.  Wright 
and  Octavius  Wright  in  my  lifetime,  the  propoi-tions  in  his  or  their 
favor  hereby  made,  shall  not  lapse,  but  shall  take  effect  as  if  the  death 
of  such  nephew  or  nephews  had  happened  immediately  after  my  death. 
And  88  to  one  other  third  part  of  such  residuary  estate  as  aforesaid 
upon  tnut,  to  pay  unto  my  broths,  Nehemiah,  the  net  interests, 
diridflods  and  annual  income  thereof,  during  his  life,  for  his  own 
abaoluie  use  and  benefit ;  and  after  the  decease  of  my  said  brother, 
Nehtaish,  to  pay  the  said  one-third  part  to  and  among  the  children 
<tf  my  said  bnyther,  Nehemiah,  share  and  share  alike ;  and  in  the  event 
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of  the  death  of  any  child  or  children  of  my  said  brother,  Nehemiah, 
leaving  issue,  the  issue  of  such  child  or  children  to  take  the  share  of 
their  respective  parent  or  parents  so  dying ;  but  so  neverthless  that 
the  respective  child  or  children  of  my  said  brother,  Nehemiah's  children, 
shall  have  his  or  their  parent's  share,  or  respective  parent's  share  only. 
And  as  to  one  other  equal  third  part  thereof,  to  pay  the  same  to  Jane 
Elizabeth,  the  wife  of  my  late  brother,  Geoi^ge,  for  her  own  absolute 
use  and  benefit  forever ;  and  1  further  direct,  that  in  the  event  of  the 
said  Jane  Elizabeth  wife  of  my  late  brother,  Geoi^,  dying  in  my 
lifetime,  leaving  issue,  such  issue  shall  take  the  share  that  their  mother, 
if  living,  would  have  been  entitled  to  receive  under  this  my  will. 
And  I  further  direct^  that  on  failure  of  the  trusts  of  any  of  the  said 
third  parties  of  the  said  residue  the  part  or  parts  of  the  trusts  which 
shall  so  fail  with  all  accretions  thereto  shall  be  added  to  the  other 
or  others  equally  of  the  said  third  parts,  and  be  subject  to  the  trusts 
and  provisions  herein  declared  or  referred  to  concerning  the  pari  or 
parts  to  which  the  same  shall  attach.  I  direct  that  all  investments, 
to  be  made  in  pursuance  of  my  will,  shall  be  made  in  or  upon  first 
mortgages  of  freehold  estate,  or  in  or  upon  the  stocks  of  any  bank  or 
banks  of  good  repute,  or  in  or  upon  any  other  good  securities  in  the 
Province  of  New  Brunswick  or  elsewhere  (other  than  personal  securi- 
ties) and  that  my  said  trustees  shall  have  power,  in  their  discretion, 
to  vary  such  investments  for  any  other  investments  of  the  description 
specified  in  this  direction.  ♦  ♦  *  And  I  do  hereby  direct  and 
declare  that  the  bequest  to  and  provisions  for  my  said  wife,  hereinbe- 
fore made,  shall  be  in  lieu  of  and  in  full  satisfaction  for  her  dower 
and  all  claims  upon  my  real  estate  or  property.  And  I  further  declare 
that  the  five  city  debentures,  numbers  three  hundred  and  thirty-six 
to  three  hundred  and  forty,  inclusive,  amounting  to  five  thousand 
dollars,  were,  on  the  8th  day  of  July,  in  the  year  of  our  Lord  one 
thousand  eight  hundred  and  sixty-nine  given  by  me  to  my  said  wife, 
and  were  then  her  property,  and  are  not  to  be  considered  as  forming 
part  of  my  personal  estate."  etc.     ♦     ♦     * 

Provision  was  also  made  for  the  appointment  of  new  trustees 
and  for  other  matters,  one  of  which  was  that  Alexander  P. 
Irvin,  of  New  York,  should  be  executor  there  for  the  purpose 
of  getting  in  the  testator's  estate  in  New  York,  and  handing  it 
over  to  his  executors  in  this  Province. 

The  buildings  on  Charlotte  street,  as  well  as  the  other  build- 
ings in  Queens  Ward  were  burned  during  the  testator  s  life- 
time, and  he  collected  the  insurance,  except  the  sum  of  $700, 
which  after  his  death  was  paid  to  his  executors  on  account  of 
part  of  the  Queen's  Ward  property.  He  had  commenced  to 
rebuild  part  of  the  buildings  in^ueen's  W«rd.  After  the  fire 
and  before  his  death  the  Legislature  had  enacted  a  law  dividing 
the  city  into  districts  and  regulating  the  description  of  build- 
ings that  could  be  erected  in  the  several  districts. 


EASTER  TEBM,  XLIV.  YICfTOBIA. 


143 


Jane  Elizabeth  (Mrs.  George)  Merriit  notified  Alex.  P.  Irvin 
not  to  part  with,  or  pay  over  to  the  executors  and  trustees  in 
New  Brunswick,  the  moneys  and  estate  in  his  hands. 

The  executors  filed  a  bill  against  John  A.  Wright,  Charles 
H.  Wright,  Alexander  E.  Wright,  Octavius  Wright,  Jane  Eliz- 
abeth Merritt,  Susan  Merritt  and  the  Rector,  etc.,  of  Trinity 
CharcL    The  bill  concluded  with  the  following  prayer : — 

*'  FinL  As  to  the  said  Charlotte  street  dwelling  house,  coach  house, 
stables  and  premises,  that  it  may  be' declared  whether  or  not  the  said 
{ilaintifb,  as  executors  and  trustees  under  the  said  will  are  bound  to 
or  justified  in  rebuilding  the  same,  and  if  so,  whether  a  greater  sum 
tW  that  insured  upon  the  same  and  received  by  the  said  Charles 
Merritt  in  his  lifetime  can  be  used  for  such  purpose,  and  if  more 
nxmey  is  to  be  used  for  such  purpose,  then  that  it  may  be  declared 
and  decreed  whether  or  not  the  same  is  to  be  taken  and  raised  out  of 
the  residuary  estate  devised  by  the  said  will,  and  whether  or  not  the 
same  <Hr  any  part  thereof  may  be  sold  or  mortgaged  for  such  purpose. 

Second.  As  to  the  said  rc^d  estate  in  Queen's  Ward,  and  which  is 
)«rticalarly  charged  with  the  said  annuity  of  five  thousand  dollars  to 
the  said  defendant,  Susan  Merritt,  the  widow  of  the  said  testator, 
Charles  Merritt.  that  it  may  be  declared  and  decreed  whether  or  not 
the  said  plaintiffs  as  such  executors  and  trustees  as  aforesaid  are  bound 
to  or  justified  in  erecting  upon  the  same  new  buildings  to  replace 
those  which  were  so,  as  afor^aid,  destroyed  by  the  great  fire  of  June, 
in  the  year  of  our  Lord  one  thousand  eight  hundred  and  seventy-seven, 
and  if  so,  whether  or  not  the  funds  to  erect  such  new  buildings  shall 
U-  taken  out  of  the  corpus  of  the  estate  not  specifically  bequeathed  or 
devised,  or  out  of  the  income  thereof,  or  how  otherwise. 

Third,  As  to  the  said  annuity  of  five  thousand  dollars  to  the  said 
defendant,  Susan  Merritt,  that  it  may  be  declared  and  decreed  whether 
or  not  the  said  annuity  is  chargeable  on  the  corpus  of  the  estate  not 
sjiedfically  devised  or  bequeathed,  or  is  chargeable  upon  the  income 
only  of  that  portion  of  the  real  estate  lying  in  Queen's  Ward,  and  the 
Bank  of  New  Brunswick  stocks  and  Corporation  bonds,  particularly 
oamed  in  the  will  as  being  the  source  out  of  which  such  annuity  is 
primarily  payable,  or  how  the  said  annuity  is  chargeable  and  payable, 
and  that  if  any  portion  of  the  corpus  of  the  estate  shall  be  decreed  to 
he  chaigeable  with  the  payment  of  the  said  annuity,  whether  or  not 
the  same,  or  any  part  thereof,  may,  in  case  the  rents  of  the  said  Queen's 
Ward  property,  with  the  dividends  and  interest  of  the  said  bank  stock 
And  corporation  bonds  shall  be  insufficient  for  the  purpose  of  paying 
the  said  annuity  without  further  orders  or  decree  of  this  honorable 
Court,  be  sold  or  mortgaged  by  the  plaintifiis  as  such  executors  and 
(niitees;  for  such  purpose,  for  such  price  or  sums  of  money  as  they, 
the  said  tJaintiffs  as  such  executors  and  trustees,  shall  deem  advisabia 

^ouTM.  Ab  to  the  residuary  estate  in  and  by  the  said  will  devised 
(0  the  plaintiffs  in  trust  for  the  defendants,  John  A.  Wright,  Charles 
H.  Wri(^  Alexander  E.  Wright  and  Octavius  Wright,  and  for  the 
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defendant,  Jane  Elizabeth  Merritt,  and  for  the  defendanta,  Nehemiah 
Merritt  and  William  Ingersoll  Merritt,  that  it  may  be  declared  and 
decreed  whether  or  not  any  division  of  the  corpus  of  the  said  residu- 
ary estate  can,  under  the  tenns  and  provisions  of  the  said  will,  he 
made  until  after  the  death  of  the  aaad  defendant,  Susan  Merritt^  the 
widow  of  the  said  testator. 

Fifth,  As  to  the  income  of  the  said  i*esiduary  estate,  that  it  may 
be  declared  and  decreed  that  all  the  rates  and  tax:es  imposed  upon  the 
whole  estate,  real  and  personal,  of  which'  the  said  Charles  Merritt 
died  seized  or  possessed,  and  all  premiums  of  insurance  already  paid 
or  hereafter  to  be  paid  by  the  said  plainti£k,  or  any  policy  or  policies 
of  insurance  now  or  hereafter  to  be  efiksted  by  them  as  such  executors 
and  trustees  as  aforesaid,  upon  any  of  the  property  of  the  said  estate, 
and  all  the  expenses  of  managing  the  said  estate,  and  all  other  chai^ges 
against  the  said  estate,  are  a  first  charge  upon  and  payable  out  of  ^e 
income  of  the  said  residuary  estate,  or  out  of  the  ocMpus  of  the  same, 
and  that  it  may  further  be  declared  and  decreed  whether  or  not  (after 
deducting  the  said  charges  above  named),  the  balance  of  the  income  of 
the  said  residuary  estate  shall  be  paid  over  by  the  said  plaintifib  as  such 
executors  and  trustees  as  aforesaid,  to  the  several  legatees  of  the  said 
residuary  estate,  or  to  any  and  which  of  them,  or  how  such  income  is 
to  be  disposed  of  by  the  said  plaintiffs  as  such  executors  and  trustees 
as  aforesaid. 

Sixtfi.  That  in  case  it  shall  be  declared  that  under  the  terms  and 
provisions  of  the  said  wUl  of  the  said  Charles  Merritt,  deceased,  no 
division  of  the  corpus  of  the  said  residuary  estate  can  be  made  by  the 
plaintiff  as  such  executors  and  trustees  as  aforesaid,  until  after  the 
death  of  the  said  Susan  Merritt^  the  widow  of  the  said  testator ;  but 
that  nevertheless  if  it  shall  be  made  to  appear  by  the  said  defendants 
John  A.  Wright^  Charles  H.  Wright,  Alexander  £.  Wright  and  Oc- 
tavius  Wright,  and  by  the  defenduit,  Jane  Elizabeth  Memtt,  residu- 
ary legatees  under  the  said  will,  or  by  any  other  residuary  l^atee, 
entitled  after  the  death  of  the  said  Susan  Merritt  to  any  part  of  the 
said  residuary  estate,  to  the  satisfaction  of  the  said  phundflb  as  such 
executors  and  trustees  as  aforesaid,  that  they,  the  said  plaintiffs,  (after 
retaining  in  their  hands  a  sufficient  amount  of  the  said  reaidaary 
estate  to  satisfy  and  dischaige  the  said  yearly  taxes  and  charges 
against  the  whole  estate  of  the  said  Charles  Merritt^  deoeaaed,  and  the 
said  costs  and  expenses  of  managing  the  same  year  by  year),  may 
safely  divide  and  pay  over  to  the  several  legatees  entitled  to  the  same, 
the  remainder  of  the  said  residue  in  the  proportion  and  in  the  manner 
directed  by  the  said  will,  in  case  all  the  legatees  of  the  said  residuary 
estate  shall  give  their  consent  in  that  behalf  to  the  sud  pkuntifis  as 
such  trustees  and  executors  as  aforesaid ;  that  then  it  majr  be  ordered 
and  decreed  that  the  said  plaintiffs,  as  such  executors  and  trustees  as 
aforesaid,  may,  if  they  so  please,  but  nevertheless  only  by  and  with 
the  consent  of  all  the  said  legatees  as  aforesaid  of  the  said  residuary 
estate,  pay  and  hand  over  the  remaining,  or  any  portion  of  the  corpus 
of  such  residuary  estate,  to  such  of  the  said  legatees  as  shall  be  entitied 
to  receive  the  same^  and  that  all  such  payments  or  delivery  over  of 
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mj  portion  of  the  said  residuary  estate,  shall  be  valid  and  effectual 
pro  taiUo  against  such  legatees  or  legatee  as  shall  or  may  receive  the 
same. 

Seventh.  That  in  case  it  shall  be  ordered  and  decreed  that  the  said 
plainti£&  as  such  executors  and  trustees  as  aforesaid,  shall  be  bound 
to  or  justified  in  rebuilding  any  of  the  houses  or  erections  so  as  afore- 
said desti'oyed  by  the  said  great  fire,  that  then  it  may  be  declared  and 
decreed  whether  or  not  the  said  plaintiffs  have  ix>wer  to  insure  the 
new  buildings,  by  them  to  be  erected,  for  any  greater  amount  than 
had  been  insured  by  the  said  Charles  Merritt  in  his  lifetime,  in  the 
buildings  standing  on  the  same  places,  and  which  were  so  destroyed 
by  fire  as  aforesaid. 

Eighth.  In  reference  to  the  investment  of  moneys,  which  in  and  by 
the  said  will  the  said  plaintiffs,  as  such  executors  and  trustees  as  afore- 
said, are  directed  from  time  to  time  to  make,  that  it  may  be  declared 
and  decreed  what  shall  be  the  nature  and  description  of  the  stocks 
and  the  securities  in  which  such  investments  should  be  made,  and 
also  that  it  may  be  declared  whether  or  not  the  bank  stocks  and  other 
securities  held  by  the  said  Charles  Merritt  in  his  lifetime  ought  to  be 
permitted  by  the  plaintiffs,  as  such  executors  as  aforesaid,  to  remain, 
or  should  be  sold  and  disposed  of  as  soon  and  in  such  manner  as  to 
the  said  plaintiffs,  as  such  executors  and  trustees,  shall  seem  most 
advisable. 

Ninth.  That  it  may  be  doclared  that  the  defendant,  Jane  Elizabeth 
Merritt,  had  no  right,  just  cause  or  excuse  to  take  any  steps  whatever 
to  prevent  the  said  Alexander  P.  Irvin,  the  executor  of  the  said  will 
in  New  York  from  handing  over  to  the  plaintiflk,  executors  and  trus- 
ts as  aforesaid,  the  moneys,  stocks  and  other  property  belonging  to 
the  estate  of  the  said  Charles  Merritt  in  New  York  or  elsewhere  in 
the  United  States,  and  that  she  the  said  defendant,  Jane  Elizabeth 
Merritt,  be  ordered  and  deci<eed  forthwith  to  withdraw  her  said  pro- 
test and  to  cease  all  opposition  whatever  to  the  paying  and  handing 
over  by  the  said  Alexander  P.  Irvin  as  such  executor  in  New  York, 
to  the  said  plaintifGs  and  trustees  as  aforesaid  of  the  said  moneys  and 
other  property  belonging  to  the  said  estate  of  the  said  Charles  Merritt 
in  New  York  or  elsewhere  under  the  control  or  in  the  possession  of 
him  the  said  Alexander  P.  Irvin  as  such  executor  in  New  York  as 
aforesaid;  and 

LdMyy  That  the  rights  of  all  the  defendants  in  the  premises  may 
be  deckured  and  decreed. 

After  hearing  the  parties,  Mr.  Justice  Fisher  gave  judgment, 

and  made  the  following  declaration : — 

I.  Declare  that  the  trustees  and  executors  are  bound  to  rebuild  the 
dwelling  house,  coach  house,  stables  and  such  other  erections  as  are 
neoesBBiy  for  the  comfortable  enjoyment  of  the  said  premises  by  Susan 
Meniit,  widow  of  the  testator,  of  the  character,  dimensions  and  capa- 
city with  such  offices  and  appliances  as  were  standing  thereon  before 
<Jbe  fire  as  near  as  may  be,  consulting  the  wishes  and  desires  (and  oon- 
{onaiQg  thereto)  of  the  said  Susan  Merritt  with  regard  to  the  said 
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dwelling  house  and  other  appurtenances  and  to  such  changes  and  alter- 
ations therein  as  she  may  desire  for  her  personal  comfort  so  that  there 
shall  be  no  material  or  substantial  change  therein  in  any  respect  to 
the  injury  of  the  inheritance  or  otherwise. 

2.  Declare  that  the  money  required  to  erect  such  buildings  shall  be 
taken  out  of  the  residuary  estate  of  the  said  Charles  Merritt  either 
^m  the  sale  of  such  portion  of  the  capital  of  such  residuaiy  estate  as 
may  be  necessary,  or  by  mortgaging  or  charging  the  same  or  some 
portion  thereof  for  that  purpose  or  part  from  each  or  either,  but  no 
mortgage  or  charge  for  tlus  purpose  shall  be  made  on  the  said  land  in 
Charlotte  street  on  which  the  said  dwelling  house  and  the  appurten- 
ances are  situate,  nor  in  any  part  of  the  real  estate  in  Queen's  Wartl 
or  King's  Square  specifically  chai'ged  with  the  annuity  to  the  said 
Susan  Merritt,  nor  on  the  bank  stock  or  corporation  l)onds  as  charged. 

3.  Declare  that  the  Rector,  Church  Wardens  and  Vestry  of  Trinity 
Church,  in  the  City  of  Saint  John  may  require  the  erection  of  the 
dwelling  house  with  the  appurtenances,  on  the  lot  of  land  on  Charlotte 
street,  in  the  manner  I  have  stated,  by  the  said  trustees  and  executors, 
submitting  to  such  changes  and  alterations  from  the  former  dwelling 
house  and  appurtenances  as  the  said  Susan  Merritt  may  require  for 
her  personal  comfort,  only  that  such  changes  and  alterations  shall  not 
be  made  in  such  a  manner  as  materially  to  injure  the  reversion  witli- 
out  the  assent  of  the  Rector,  Church  Wai'dens  and  Vestry  of  Trinity 
Church. 

4.  Declare  that  the  trustees  and  executora  are  bound  to  erect  upon 
the  real  estate  situate  in  Queen's  Ward,  in  the  City  of  Saint  John, 
which  is  specifically  charged  with  the  annuity  of  five  thousand  dollars 
to  Susan  Merritt,  new  buildings,  to  replace  those  which  were  destroyed 
by  the  great  fire  of  June,  in  the  year  of  our  Lord  one  thousand  eight 
hundred  and  seventy-seven,  of  such  character,  dimensions  and  capacity 
and  adapted  to  such  purpose  as  the  position  of  the  said  land  in  rela- 
tion to  the  lusiness  of  the  city  will  wantint  and  as  will  be  most 
productive  and  beneficial  to  the  estate  of  the  said  Charles  Merritt,  and 
the  funds  required  for  that  purpose  shall  be  taken  out  of  the  residu- 
ary estate  by  a  sale  of  such  portion  of  the  capital  as  the  trustees  and 
executors  may  deem  necessary,  or  by  mortgaging  or  charging  the  same 
therewith,  or  some  portion  thereof,  or  by  mortgaging  the  said  property 
in  Queen's  Ward  and  King's  Square,  or  from  any  or  either  of  these 
sources,  or  part  from  any  or  either,  as  the  trustees  and  executors  in 
their  discretion  may  deem  most  promotive  of  the  interest  of  the  estate. 

5.  Declare  that  the  annuity  of  five  thousand  dollars  to  the  said 
Susan  Merritt  is  chargeable  upon  the  goods  and  premises  in  Queen's 
Ward,  and  the  said  land,  house  and  premises  on  King's  Square,  in  the 
City  of  Saint  John  ;  also  the  said  one  hundi*ed  and  sixty  shares  of  the 
capital  stock  of  the  Bank  of  New  Brunswick,  and  the  said  two  thou- 
sand pounds  in  bonds  or  debentures  of  the  Mayor,  Aldermen  and 
Commonalty  of  the  City  of  Saint  John,  and  also  upon  the  rents,  divi- 
dends and  interest  and  annual  income  thereof,  and  that  it  is  also 
chargeable  upon  the  capital  of  the  whole  residuary,  real  and  personal 
estate,  and  that  in  the  event  of  any  failure  on  the  pai*t  of  the  lands 


EASTER  TEBM,  XLIV.  YICTOBIA. 


147 


and  premises  in  Queen's  Ward  aforesaid,  and  the  land,  house  and 
premises  on  King's  Square  aforesaid,  and  the  bank  stock  and  corpora- 
tion bonds  to  pay  or  produce  sufficient  annual  income  to  pay  the  said 
annuity,  freed.from  all  charges  whatever,  then  such  deficiency  may  be 
made  up  from  time  to  time  as  such  deficiency  may  arise,  by  the  exe- 
catora  and  trustees  as  aforesaid,  either  by  the  sale  of  such  part  or 
portion  of  the  capital  of  the  residuary,  real  or  personal  estate  as  may 
be  neoesBary  for  that  purpose,  or  by  mortgaging  or  charging  the  same 
therewifch,  or  any  part  or  portion  thereof,  or  by  moi*tgaging  the  said 
lands,  premises  and  bank  stocks  and  corporation  debentures  specifically 
charged  therewith  or  part  from  either  or  all  as  the  executors  and  trus- 
tees in  their  discretion  may  deem  most  prudent  and  advisable  and 
promotive  of  the  interest  of  the  estate,  having  due  regard  to  the  per- 
manent security  of  the  said  annuity  and  the  maintenance  of  the  fund 
necessary  for  the  payment  thereof  to  the  said  Susan  Mendtt  during 
the  period  of  her  natural  life. 

6.  Declare  that  the  residuary  estate  devised  to  the  plaintiffii  in 
ttust  for  the  defendants  John  A.  Wright,  Charles  H.  Wright,  Alex- 
ander £.  Wright  and  Octavius  Wright,  and  for  the  defendant  Jane 
Elizabeth  Merritt,  and  for  the  defendants  Nehemiah  Merritt  and 
William  IngersoU  Merritt,  cannot  be  divided  under  the  provisions  of 
the  said  will,  until  after  the  death  of  the  said  Susan  Merritt,  widow 
of  the  testator. 

7.  Declare  that  all  the  rates  and  taxes  imposed,  or  which  may  here- 
after from  time  to  time  be  imposed  upon  the  whole  real  or  personal 
property  of  which  the  said  Charles  Merritt  died  seized  or  possessed  and 
all  premiums  of  insurance  already  paid  or  hereafter  from  time  to  time 
to  be  paid  or  any  policy  or  policies  of  insurance  now  or  hereafter  from 
time  to  time  to  be  effected  by  the  plaintifis  as  such  trustees  and  execu- 
tors as  aforesaid  upon  any  of  the  property  of  the  said  estate,  and  all 
such  sums  of  money  required  to  pay  for  repairs  of  any  of  the  buildings 
of  the  said  estate  herein  mentioned,  and  all  the  expenses  of  managing 
the  said  estate  and  all  other  costs  and  charges  against  the  said  estate 
are  and  shall  be  a  first  charge  payable  out  of  the  income  of  the  resid- 
uary estate. 

^8.  Declare  that  the  balance  of  the  income  of  the  said  residuary 
estate  after  deducting  the  said  rates  and  taxes  and  the  premiums  of 
insurance  paid,  and  idl  sums  of  money  paid  for  repairs  and  the  costs 
and  expenses  of  the  management  of  the  said  estate,  shall  as  to  one- 
third  part  thereof,  be  paid  to  the  defendants  John  A.  Wright,  Charles 
H.  Wright,  Alexander  E.  Wright  and  Octavius  Wright,  and  as  to 
one-thiid  part  thereof  to  the  defendant  Jane  Elizabeth  Merritt,  and 
as  to  one-third  part  thereof  to  the  defendant  Nehemiah  Merritt,  and 
in  case  of  the  death  of  any  or  either  of  the  said  residuary  legatees  to 
the  issue  of  the  persons  entitled  thereto  according  to  the  directions  of 
the  said  will. 

9.  Deolare  tliat  if  it  shall  be  made  to  appear  by  the  said  defendants 
John  A.  Wright,  Charles  H.  Wright,  Alexander  E.  Wright  and  Oo- 

itUs  dedantfoD  wis  the  result  of  au  agreement  between  all  the  parties  interested  in  the  re- 
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tavius  Wright,  and  by  the  defendant  Jane  Elizabeth  Merritt,  i^e&idu- 
ary  l^atees  under  the  said  will,  or  bj  any  other  residaary  l^atee 
entitled  after  the  death  of  the  said  Susan  Merritt  to  any  part  of  the 
residaary  estate  to  the  satisfaction  of  the  ])laintiffs,  as  such  executors 
and  trustees  as  aforesaid,  that  the  said  plaintiffs  after  retaining  in 
their  hands  a  suiiicient  amount  of  the^residuarr  estate  to  satisfy  and 
discharge  the  yearly  taxes  and  charges  of  every  kind  against  the  whole 
estate  of  the  said  Charles  Merritt,  and  the  said  costs  and  expense  of 
nMmaigiTig  the  Same  year  by  year,  may  safely  divide  and  pay  over  to 
the  sevend  legatees  entitled  to  the  same  the  remainder  of  the  said 
residue  in  the  proportions  and  in  the  manner  directed  by  the  said  will 
if  all  the  legatees  of  the  said  residuary  estate  being  competent  to  con- 
tract shall  give  their  consent  in  that  behalf  to  the  said  phuntiffs,  as 
such  trustees  and  executors  as  aforesaid ;  then  on  such  consent  of  the 
said  residuary  legatees  being  given  to  the  satisfaction  of  the  said  plain- 
tiffs, trustees  and  executors  as  aforesaid,  I  do  order  and  decree  that 
the  said  plaintiffs,  executors  and  trustees  as  aforesaid  may  if  they 
please,  and  only  with  the  assent  of  all  the  residuary  l^(ateeB  compe- 
tent to  contract,  pay  and  hand  over  the  remaining  or  any  portion  of 
the  capital  of  the  said  i-esiduaiy  estate  to  such  of  the  legatees  as  shall 
be  entitled  to  receive  the  same,  which  payment  and  d^iveiy  over  of 
any  portion  of  the  said  residaary  estate  shall  be  valid  and  effectual 
pro  tarUo  against  such  legatee  or  legatees  as  shall  or  may  take  and 
receive  the  same,  which  transfer  and  delivery  of  the  said  residuary 
estate  or  any  portion  thereof  the  said  executors  and  trustees  may  from 
time  to  time  make  in  their  discretion,  if  they  are  made  satisfied  of  the 
propriety  thereof  by  the  said  residaary  legatees  and  with  the  assent  of 
all  the  residuary  legatees  being  competent  to  contract,  having  regard  to 
the  safety  of  the  annuity  to  the  said  Susan  Merritt  and  with  her  assent. 

10.  Declare  that  the  said  trustees  and  executors  shall  and  may 
insure  the  new  buildings  to  be  erected  on  Charlotte  street,  or  in  Queen's 
Ward,  or  on  any  other  part  of  the  real  estate  of  the  said  testator,  in 
the  City  of  Saint  John,  in  such  sum  and  to  such  amount  or  amounts 
respectively,  as  they  in  their  discretion  deem  necessary  for  the  pro- 
tection of  the  interest  of  the  said  estate,  and  that  they  are  not  limited 
to  the  amount  for  which  buildings  on  the  same  site  were  formerly,  in 
the  lifetime  of  the  said  Charles  Merritt,  insured. 

11.  Declare  that  as  to  the  investment  of  the  moneys  of  the  said 
estate,  that  without  excluding  such  securities  as  the  trustees  and  ex:e- 
cutors  may  in  their  discretion  deem  safe ;  that  investments  may  be 
made  in  the  debentures  or  other  securities  of  the  Dcmiinion  of  Canada, 
or  of  the  Province  of  New  Brunswick,  or  of  any  of  the  municipalities 
in  the  Province  of  New  Brunswick,  and  also  in  first  mortgages  upcm 
estates  held  in  fee  simple,  but  not  in  the  stock  of  any  trading  corpora- 
tion, unless  in  accordance  with  the  directions  of  the  wilL 

12.  Declare  that  the  bank  stock  and  other  securities  held  by  the 
said  Charies  Merritt  in  his  lifetime  may  be  held  or  disposed  of,  or  such 
parts  thereof  disposed  of  as  the  said  executors  and  trustees  in  their 
discretion  deem  most  advisable,  and  if  sold  and  disposed  of,  reinvested 
and  disposed  of  in  the  manner  hereinbefore  described. 
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13.  Declare  that  the  said  defendant,  Jane  Elizabeth  Meiritt,  bad 
no  right,  just  cause  or  excuse  to  take  any  steps  whatever  to  prevent 
the  said  Alexander  P.  Irvin,  the  executor  of  the  said  will  in  New 
York,  from  handing  over  to  the  plaintiffs,  executors  and  trustees  as 
aforesaid  the  money,  stock  and  other  property  belonging  to  the  estate 
of  the  said  Charles  Merritt  in  New  York  or  elsewhere  in  the  United 
States ;  that  the  action  of  the  said  defendant  Jane  Elizabeth  Merritt 
in  this  respect  was  altogether  unwarrantable,  that  her  notice  and 
(Hrection  to  the  said  Alexander  P.  Irvin  not  to  pay  over  or  deliver 
the  hmds  and  securities  of  the  said  testator  in  New  York  to  the  execu- 
tors and  trustees  aforesaid  was  in  direct  violation  of  the  plain  directions 
of  the  testator  and  a  most  unjustifiable  attempt  to  stay  the  delivery  of 
the  stock  and  effects  of  the  said  testator  in  New  York  to  the  plaintiffs, 
executors  and  trustees  as  aforesaid,  and  to  interfere  with  their  un- 
doubied  right  under  the  will  of  the  said  Charles  Merritt,  to  hold, 
control  and  manage  the  said  stock  and  effects  for  the  purpose  of  the 
said  estate  and  according  to  the  directions  of  the  said  will,  and  finally 
to  distribute,  pay  over  and  appropriate  the  said  stock  and  effects  and 
the  inocMDe,  issues  and  profits  thereof,  according  to  the  intention  and 
direction  of  the  said  testator  Charles  Merritt,  so  fully  and  plainly 
stated  in  the  said  will,  and  I  do  order  and  decree  that  the  said  Jane 
Elizabeth  Meiritt  do  forthwith  withdraw  her  said  protest  and  notice 
to  the  said  Alexander  P.  Irvin,  and  do  cease  all  opposition  whatever 
to  the  payment  and  handing  over  by  the  said  Alexander  P.  Irvin  as 
sach  executor  in  New  York  to  the  plaintiffs  as  such  executors  and 
trustees  as  aforesaid,  of  all  the  moneys,  bonds,  stock  and  evidences 
thereof,  and  all  other  securities  for  moneys,  effects  and  property  be- 
longing to  the  estate  of  the  said  Charles  Merritt  in  New  York  or 
elsewhere  in  the  United  States  under  the  ccmtrol  or  in  the  possession 
or  subject  to  the  order  of  him,  the  said  Alexander  P.  Irvin,  as  such 
executor  in  New  York  aforesaid. 

14.  Declare  that  the  costs  of  all  paii;ies,  plaintiffs  and  defendants 
respectively,  be  paid  out  of  the  estate  of  the  said  Charles  Merritt,  and 
I  do  further  declare  and  decree  that  notwithstanding  my  declaration 
that  the  costs  of  the  said  Jane  Elizabeth  Merritt  shall  be  paid  out  of 
the  said  estate,  that  the  derk  shall  not  tax  such  costs  for  the  said 
Jane  Elizabeth  Merritt  until  it  shall  be  made  to  appear  to  him  that 
she  has  ceased  and  withdrawn  all  opposition  in  New  York  to  the  said 
Alexander  P.  Irvin  paying  over  and  delivering  to  the  plaintiffs,  exe- 
cutors and  trustees  as  aforesaid  the  said  trust  funds,  effects  and 
property  belonging  to  the  estate  of  the  said  Charles  Merritt  in  New 
York  or  elsewhere  in  the  United  States,  nor  shall  any  such  taxation 
take  place  or  any  such  oostsbe  paid  unless  the  certificate  or  other  suffi- 
cient proof  to  the  satisfaction  of  the  said  clerk  of  the  withdrawal  of  the 
said  Jane  Elizabeth  Merritt  hereinbefore  mentioned  shall  be  filed  with 
the  said  clerk  within  one  calendar  month  after  settling  the  decree  in 
this 


1881. 


MERnrrr 

r. 
Wbioht. 


And  it  was  decreed  accordingly.    From  this  decree  the  de- 
fendant, Jane  Elizabeth  Merritt,  appealed. 
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1881-  October  27th  and  29th,  1880.    T.  C.  Alien  and  C.  A.  Palmer 

Mjerbitt     supported  the  appeal.     The  objections  to  the  judgment  of  the 
Weight.     Court  below  (which  were  stated  at  great  length  in  the  notice  of 
appeal)  were,  on  argument,  reduced  substantially  to  the  follow- 
ing, as  given  in  the  judgment  of  the  Court. 

1.  That  the  trustees  were  not  authorized  by  the  will  to  re- 
build the  buildings  on  the  Charlotte  street  property,  or  on  the 
Queen's  Ward  property.  The  will  must  be  construed  with 
reference  to  the  testators  property  immediately  before  his 
death:  Wagstaffv,  Wagstaff;^  Hepburn  v.  Skirving;^  Theobald 
on  Wills,  pp.  83,  84 ;  and  Williams'  Exors.  (8th  ed.)  225,  note  d. 

2.  If  they  were  justified  in  rebuilding,  they  could  not  erect 
buildings  of  a  different  description  from  those  upon  the  property 
before  the  fire. 

3.  That  they  had  no  right  to  apply  any  part  of  the  residuar)*^ 
estate  toward  the  erection  of  the  buildings,  or  to  sell  or  mort- 
gage any  part  to  raise  money  for  that  purpose. 

4.  That  the  trustees  were  not  authorized  to  insure  any  new 
buildings  for  a  larger  sum  than  had  been  insured  by  the  testa- 
tor on  the  old  buildings. 

5.  That  the  annuity  to  the  testator's  widow  was  chargeable 
only  on  the  rents  and  interests  of  the  property  specifically  de- 
vised and  bequeathed  for  the  purpose,  and  could  not,  in  case  of 
such  rents,  etc.,  proving  insuflicient,  be  paid  out  of  the  residu- 
ary estate :  Welby  v.  Rockcliffe,^  If  the  property  is  desti'oyed 
by  the  vis  niajoi'  she  must  be  the  loser:  Dicki/a  v.  Edwards ;^ 
Spunvayv.  Olyn;^  Ashbumer  v.  Macguire;^  Cmvpei^  v.Mantell;' 
Jcmea  v.  Ghreen;^  Durrani  v.  Friend  \^  Theobald  on  Wills,  471 ; 
Bright  v.Larcher;^^  Baker  Y.BaJcer;^ ^  Foster  v.Smith;^^  Forbes 
v.  Ricftardson  ;^*  Darbon  v.  Rickarda.^^ 

6.  That  the  residuary  legatees  w^ere  entitled  to  have  the 
residuary  estate  divided  among  them  before  the  death  of  the 
testator's  widow :  2  Williams  Exors.  (ed.  1879)  1331. 

7.  That  the  judge  was  not  warranted  in  imposing  as  a  con- 
dition to  granting  the  appellant  costs,  that  she  should  withdraw 
her  opposition  to  the  executor  in  New  York  paying  over  to 

iL.  R.  8  Eq.  289.  «2  fir.  Ch.  Cm.  10&  ii6  H.  L.  Owl  010. 

34  Jur.  N.  S.  651.  f  22  Beav.  228.  i  «1  Phil.  B.  629. 

*1  RuflB.  &  My- 57L  «L.  R.  6  Eq.  S65.  iniHan36i. 

«4HMre.274i.  06  DeO.  ft  Sm.  M&  i«USim.487. 
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the  executors  in  thia  Province  the  funds  in  the  United  States,        '881. 
belonging  to  the  testator's  estate.  Mereitt 

S.  R  ThoTOson,  Q.  C,  for  the  executors.  The  will  directs  the  wrioht. 
trustees  to  stand  seized,  etc.,  of  the  property  upon  trust  for 
division  after  Mrs.  Merritt*s  death.  Mr.  Justice  Fisher's  deci- 
sion makes  no  difference  to  the  executors  on  this  point ;  but 
there  can  be  but  one  division,  and  that  only  after  the  widow  s 
death. 

Kaye,  Q.  C,  for  Mrs.  Susan  Merritt  the  widow.  The  legacy 
is  a  demonstrative  legacy.  It  will  be  well  before  dealing 
with  the  words  of  the  will  to  -  notice  the  peculiar  character- 
istics of  a  demonstrative  legacy :  2  Wms.  Ex.  265.  In  general 
it  will  on  failure  of  the  special  fund  draw  upon  the  general 
body  of  the  estate ;  if  the  general  estate  fail  it  still  has  the 
fund  specially  charged.    It  is  the  most  desirable  of  all  legacies. 

The  difference  is  further  pointed  out  in  Wms.  Ex.  at  p. 
1171.  (1.)  A  gift  of  an  annuity  with  directions  to  pay  out  of 
a  particular  fund  or  the  income  of  a  particular  fund  does  not 
of  itself  relieve  the  general  estate :  Marm  v.  Copland^  (2.) 
The  mere  charge  of  an  annuity  on  a  particular  fund  or  the  in- 
come of  a  particular  fund,  does  not  relieve  the  general  estate.* 
(3.)  The  mere  charge  on  a  particular  fund  with  direction  to 
pay  out  of  tJiat  fund,  or  the  income  of  that  fund,  does  not  relieve 
the  general  estate.  (4.)  Where  we  find  an  annuity  charged  on 
or  payable  out  of  a  particular  fund  it  is  for  the  parties  claim- 
ing that  the  annuity  is  confined  to  that  particular  fund  to  shew 
it  affirmatively. 

By  the  will  the  testator :  (1.)  Devises  lands,  stock,  &c.,  to 
trustees  to  hold  upon  certain  trusts :  (2.)  To  give  an  annuity  to 
his  wife,  without  deduction,  charging  a  certain  part  of  the 
estate  with  the  annuity :  (3.)  He  directs  his  trustees  what  to 
do  with  the  income  of  that  specifically  devised  property.  He 
does  not  indeed  say  I  give'  an  annuity  and  charge  it  upon  cer- 
tain property.  He  charges  the  property  with  something :  that 
something  is  the  annuity,  and  it  is  immaterial  as  to  the  order 
of  the  words.  It  is  a  clear  gift  of  an  annuity,  not  given  out 
of  the  property,  but  charged  upon  it,  and  nowhere  is  his 
other  property  excepted  from  the  charge.    We  have  a  charge 
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1881.  and  the  thing  charged ;  and  the  thing  charged  is  an  annuity 
Mkrxitt  If  that  is  so,  there  is  an  independent  gift  of  an  annuity,  which 
Wbioht  ^^®  counsel  opposed  admit ;  if  it  exists,  it  is  chai^geable  on  the 
general  estate.  The  testator  says,  "the  annuity  shall  com- 
mence from  my  decease,  and  shall  be  paid  quarterly,  without 
deduction." 

He  cited  Theob.  on  Wills,  pages  83, 84,  and  471,  472 ;  IXckin 
V.  Edwards;^  Theob.  on  Wills,  p.  32  and  33;  Savile  v.  BloA^et  ;- 
SpuTway  V.  Glyn;^  Paget  v.  Huidi;^  Everett  v.  Everett;^ 
Bullock  V.  Bennett;^  Gave  v.  Cave;''  Price  v,  Parker.^ 

October  31, 1879.  Wddon,  Q.  C.  (with  whom  was  Sturdee) 
for  Trinity  Church,  cited :  Gee  v.  Mafiood;^  Morrice  v.  Alymer ; '  ** 
Wms.  on  Exors,  p.  225,  note  (d);  Everett  v.  Everett  ;^^  Douglas 
\.  Douglas ;^'  Cole  v.  Scott  ;^^  MfUheirsv.FovJsIuim;^*  Mytton 
V.  Mytton.^^ 

E.  L.  Wetmore  was  heard  for  Nehemiah  and  IngersoU  Mer- 

ritt,  and  John  A.  Wright  for  the  Messrs.  Wright. 

AUen  and  Palmer  in  reply. 

Cur.  adv.  vult. 

The  judgment  of  the  Court  was  now  delivered  by 

Allen,  C.  J.  This  was  an  appeal  from  a  decree  of  His 
Honor,  Mr.  Justice  Fisher. 

A  great  mmiber  of  objections  were  taken  to  the  judgment  of 
the  learned  Judge,  but  on  the  argument  they  were  reduced 
substantially  to  the  following : — 

1st.  That  the  trustees  were  not  authorized  by  the  will  to  re- 
build the  house,  &c.,  on  the  Charlotte  street  property,  or  on 
the  property  in  Queen's  Ward : 

2nd.  If  they  were  justified  in  rebuilding,  that  they  could 
only  erect  the  same  description  of  buildings  as  were  upon  the 
property  before  the  fire  of  June,  1877 : 

3rd.  That  they  had  no  right  to  apply  any  part  of  the  residu- 
ary estate  towards  the  erection  of  the  buildingp,  or  to  sell  or 
mortgage  any  part  of  the  residuary  estate  to  raise  money  for 
that  puipose  : 


14  HftK.  278.  07  DeG.  M.  k  0.  618.  i  tKay,  400. 

*1  P.  WoL  77&  '2  Bden.  144.  i  •!  HcN.  k,  G.  61& 

39  Vea.  488.  "16  Sim.  198  WL.  R.  2  Eq.  009. 

«1  H.  & M.  <MB.  VL.  R.  11  Chan.  Dbr.  SOL  isL.  R.  lOEq.  80. 

•L.  R.  «  Chan.  Div.  122  &  i  oL.  R.  7  H.  L.  727. 
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4th.  That  the  trustees  were  not  authorized  to  insure  any  new        ^^^' 
buildings  for  a  larger  sum  than  had  been  insured  by  the  tes-     Merrttt 

tator:  ^  Wright. 

5th.  That  the  annuity  to  the  testator  s  widow  was  chargeable 
only  on  the  rents  and  interests  of  the  property  specifically 
devised  and  bequeathed  for  the  purpose,  and  could  not,  in  case 
of  such  rents,  &c.,  proving  insufficient,  be  paid  out  of  the  residu- 
ary estate : 

6th.  That  the  residuary  legatees  (of  whom  the  appellant  Mrs. 
Jane  Elizabeth  Merritt  was  one),  were  entitled  to  have  the 
residuary  estate  divided  among  them  before  the  death  of  the 
testator  s  widow : 

7th.  That  the  Judge  was  not  warranted  in  imposing  as  a 
condition  to  granting  Mrs.  Jane  Merritt  her  costs  of  the  de- 
fence, that  she  should  withdraw  her  opposition  to  the  executor 
in  New  York  paying  over  to  the  executors  in  this  Province  the 
funds  in  the  United  States,  belonging  to  the  testator's  estate. 

The  first  question — the  right  of  the  trustees  to  rebuild  on 
the  Charlotte  street  property  is  a  very  important  one,  and  by 
no  means  free  from  difficulty.  The  testator  devised  this  prop- 
erty to  his  trustees,  upon  trust,  during  the  life  of  his  wife,  to 
permit  her  to  have  the  use  and  occupation  of  it,  "  and  of  any 
building  which  in  case  of  fire  may  he  substituted  in  lieu  of  or 
to  replace  tfte  same,  and  to  receive  the  rents  and  profits  thereof 
for  her  own  use  and  benefit."  In  a  subsequent  part  of  his  will 
he  directs  his  trustees  to  keep  the  house  and  the  other  build- 
ings on  the  property  in  tenantable  repair  and  insured  against 
loss  by  fire  during  the  life  of  his  wife,  and  in  case  of  loss,  to 
apply  the  insurance  money  towards  re-erecting  new  buildings 
in  lieu  of  those  destroyed. 

The  only  difficulty  in  giving  effect  to  these  provisions  arises 
from  the  fact  of  the  buildings  having  been  burnt  during  the 
testator  8  lifetime.  It  has  been  contended  that,  as  by  the  terms 
of  the  Wills  Act,  the  will  must  be  construed  as  if  executed  im- 
mediately before  the  death,  these  provisions  can  have  no  opera- 
tion, because  at  that  time  there  was  no  house  or  buildings  on 
the  property,  and  no  insurance  money  to  come  into  the  hands 
of  the  trustees  to  be  applied  towards  rebuilding. 

We  cannot  see  that  the  cases  cited  respecting  the  ademption 
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^^^'        of  legacies  have  any  application ;  for  though  the  buildings 
MxBBiiT     were  destroyed  between  the  time  of  the  execution  of  the  will 

mm 

Wright.  ^^^  ^^^  death  of  the  testator,  the  land  on  which  they  stood 
continued  to  belong  to  him  up  to  the  time  of  his  death,  and 
vested  in  his  trustees  under  the  devise  to  them.  There  was 
therefore  something  remaining  upon  which  the  devise  could 
operate ;  they  took  all  the  Charlotte  street  property  which  be- 
longed to  the  testator  at  the  time  of  his  death,  and  the  trust  as 
to  the  use  and  occupation  of  the  land  would  continue,  though 
it  necessarily  became  inoperative  so  far  as  related  to  the  house 
and  buildings,  which  had  ceased  to  exist. 

In  authorizing  his  trustees  to  rebuild  in  case  the  buildings 
were  destroyed  by  fire,  the  testator  undoubtedly  had  reference 
to  a  fire  that  might  occur  after  his  death — ^after  the  property 
came  into  the  poasession  of  the  trustees.  Had  the  fire  occurred 
after  the  property  vested  in  them,  probably  there  would  have 
been  no  question  as  to  their  right  to  rebuild.  Then,  does  the 
fact  of  the  house  having  been  burnt  before  the  property  vested 
in  the  trustees,  render  that  clause  of  the  will  which  authorizes 
the  rebuilding,  altogether  inoperative  ?  The  intention  of  the 
testator  clearly  was  that  the  house  on  the  Charlotte  street 
property,  which  he  declares  was  in  his  occupation  at  the  date 
of  his  will,  and  ''  any  building  which,  in  case  of  fire  might  be 
substituted  in  lieu  of,  or  to  replace  the  same,"  should  be  a  resi- 
dence for  his  widow  during  her  life :  his  trustees  were  to  keep 
it  in  tenantable  repair,  and  all  repairs  and  all  matters  and 
things  done  in  leference  to  it,  were  directed  to  be  done  with  her 
consent  and  subject  to  her  approval.  To  hold  that  the  power 
to  rebuild  could  not  be  exercised  unless  the  buildings  were 
destroyed  after  the  testator's  death,  though  probably  within 
the  letter  of  the  will,  would  defeat  one  of  the  chief  objects  of 
his  bounty — the  providing  a  residence  for  his  widow  during 
her  life.    In  Towers  v.  Wentworth^  it  was  said,  that — 

**  Where  the  main  purpose  and  intention  of  the  testator  are  ascer- 
tained to  the  aatis^tion  of  the  Court,  if  particular  expressions  are 
found  in  the  will,  which  are  inconsistent  with  such  intention,  though 
not  sufficient  to  control  it,  such  expressions  must  he  discarded  or 
modified." 

The  testator  in  this  case  has  plainly  declared  that  the  house 

"^  Ul  Xoo.  p.  C.  528. 
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which  he  ooeupied  at  the  date  of  his  will,  or  in  case  of  its        1B81. 
destructioD,  any  house  built  in  place  of  it,  should  be  a  residence     Merrttt 
for  his  widow  during  her  life,  and  though  he  has  not  contem-     wrioht. 
plated  a  destruction  of  the  house  during  his  own  life,  nor  used 
langoa^  in  hb  will  strictly  applicable  to  such  a  contingency, 
we  think  we  should  not  be  violating  any  principles  of  construc- 
tion, by  BO  moulding  his  language  as  to  carry  into  effect,  as 
far  as  possible,  tbe  general  intention  which  he  has  so  clearly 
declared. 

We  do  not  think  the  case  is  affected  by  the  19th  section  of 
the  Wills  Act,  because  the  will  clearly  shews  that  the  directions 
about  rebuilding  referred  to  the  house  in  the  testator's  possession 
*'at  the  date"  of  his  will.  The  principle  of  the  cases  of  Gole  y. 
ScoU}  and  Castle  v.  Fox,^  therefore  does  not  apply. 

Considering  then  that  the  trustees  are  authorized  to  rebuild, 
the  next  question  is,  what  description  of  house  can.  they  build  ? 
Must  it  be  a  house  of  the  same  description  as  to  size  and  style 
of  finish  as  the  former  house,  or  may  they  build  a  house  of  a 
different  description?  The  testator  has  given  them  a  very 
lai^  discretionary  power  in  this  matter.  After  authorizing 
them  to  keep  the  house  insured  against  loss  by  fire  in  about 
tlie  sum  which  he  himself  had  insured  thereon,  he  directs  that 
any  monejrs  theymay  receive  from  any  such  insurance,  shall 
be  applied,  in  case  of  loss,  to  repairing  the  damages  occasioned 
by  t^e  fire,  ''  or  in  or  towards  erecting  buildings  of  the  like,  or 
of  a  different  chcvrcLcter  on  the  same  site." 

The  order  of  the  learned  Judge  on  this  branch  of  the  cas6 
was,  that  the  trustees  were  bound  to  rebuild  the  dwelling  house 
and  such  other  erections  as  were  necessary  for  the  comfortable 
enjojrment  of  the  premises  by  the  widow,  of  the  character, 
dimensions  and  capacity,  with  such  offices  and  appliances  as 
were  standing  thereon  before  the  fire,  as  near  as  might  be,  con- 
bolting  the  wishes  and  desires  of  the  widow,  and  conforming 
thereto  with  regard  to  the  dwelling  house  and  appurtenances, 
and  to  such  changes  and  alterations  therein  as  she  might  desire 
for  her  personal  comfort,  so  as  there  should  be  no  material  or 
substantial  change  therein  in  any  respect  to  the  injury  of  the 
inheritinee,  or  otherwise. 

11  IftM.  A  O.  518.  >Ifc  R.  U  £q.  6<& 
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1881. We  do  not  see  any  objection  to  this  order.    It  does  not  go 

Merriit  beyond  the  powers  given  to  the  trustees  by  the  will.  "  to  erect 
AVbight.  buildings  of  the  like,  or  of  a  different  character  "  from  those 
destroyed.  If  the  law  now  prohibits  the  erection  of  wooden 
buildings,  that  is  no  reason  why  they  should  not  build  at  all. 
They  must  erect  such  buildings  as  the  law  allows,  and  we  think 
their  powers  under  the  will  are  sufficient  to  authorize  them  to 
do  so. 

The  fact  that  the  testator  had  received  the  insurance  on  the 
buildings  during  his  life  is  no  reason  why  the  trustees  should 
not  rebuild.  The  will  merely  directs  them  to  apply  such  fund 
towards  repairing  or  rebuilding,  but  contains  nothing  that  can 
be  construed  into  a  condition  that  the  house  should  only  be 
repaired  or  rebuilt  in  case  the  insurance  money  was  available. 
Suppose  the  testator  had  allowed  the  insurance  to  run  out,  and 
the  house  had  been  burnt  immediately  after  his  death,  before 
the  trustees  had  an  opportunity  of  ascertaining  the  state  of  the 
property,  and  of  insuring,  could  it  be  successfully  contended 
that  they  could  neither  repair  or  rebuild  the  house  because  one 
of  the  funds  which  the  testator  had  pointed  out  as  applicable 
to  that  purpose  had  ceased  to  be  available  ?  Or,  if  the  house 
had  come  into  the  possession  of  the  trustees,  and  they  had  neg- 
lected to  insure,  would  their  negligence  deprive  the  widow  of 
the  benefit  intended  for  her  by  the  will  ?  We  think  not.  And 
therefore,  if  the  trustees  have  the  right  to  rebuild  at  all,  under 
the  altered  circumstances  of  fche  property,  we  cannot  see  how 
the  absence  of  the  insurance  money  can  be  any  obstacle  to  it. 

With  respect  to  the  buildings  in  Queen's  Ward,  we  think  the 
trustees  are  authorized  to  rebuild  them  also.  The  clause  of  the 
will  which  directs  the  trustees  to  keep  the  buildings  in  tenant- 
able  repair  and  insured,  is  not  confined  to  the  buildings  on  the 
Charlotte  street  property,  but  in  express  terms,  applies  to  "the 
rest''  of  the  testator's  real  estate ;  and  the  authority  to  erect 
new  buildings  in  lieu  of  those  destroyed,  refers  to  all  his  build- 
ings. And  there  is  a  good  reason  why  the  powers  should  apply 
to  the  buildings  in  Queen's  Ward,  because  that  property,  while 
the  buildings  were  upon  it,  was  the  most  valuable  portion  of  the 
estate  charged  with  the  payment  of  the  annuity ;  but,  without 
the  buildings  would  be  almost  valueless.    In  addition  to  this, 
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the  testAtx)r  himself  had  actually  commenced  to  erect  some  new        ^8^^- 
buildings  on  Prince  William  and  Water  streets,  and  had  ex-     Mbrritt 
pended  a  very  considerable  sum  of  money  upon  them.     The     wrioht. 
trustees  were  therefore  entirely  justified  in  completing  those 
buildings,  even  if  their  powera  did  not  extend  further,  of  which 
we  do  not  entertain  any  doubt. 

It  was  also  objected  that  the  decree  was  wrong  in  directing 
that  the  money  required  for  the  erection  of  the  new  buildings 
might,  if  necessary,  be  raised  by  mortgaging  some  part  of  the 
real  estate,  other  than  that  charged  with  the  widow's  annuity. 
No  authority  was  cited  on  this  point,  nor,  so  far  as  I  recollect, 
was  any  reason  urged  why  the  money  might  not  be  raised  by 
mortgage. 

The  testator,  after  devising  to  his  trustees,  certain  real  estate 
which  he  charged  with  the  payment  of  the  annuity  to  his  widow 
gave  them  all  the  rest  and  residue  of  his  real  estate,  upon  trust, 
after  the  expiration  of  a  year  from  his  death,  and  at  such  times 
thereafter  as  they  should  deem  most  advantageous,  to  sell  the 
:»ame,  and  to  stand  possessed  of  the  proceeds  upon  the  trusts, 
and  subject  to  the  directions  thereinafter  declared  concerning 
his  residuary  estate.  And  in  the  clause  about  repairing  and 
rebuilding  in  case  of  damage  or  destruction  by  fire,  he  authorized 
hk  trustees,  in  case  the  insurance  money  should  be  insufficient 
for  the  purpose,  to  use  and  apply  such  portion  of  the  capital 
of  his  residuary  real  and  personal  estate,  not  charged  with  the 
widow's  annuity,  as  they  should  deem  necessary. 

Here  is  a  distinct  trust  for  the  sale  and  conversion  of  the 
residuary  estate,  and  an  express  authority  to  the  trustees,  in 
the  event  of  buildings  being  burnt,  to  apply  a  necessary  part 
of  the  residuary  estate  in  rebuilding. 

Though  it  has  been  said  that  a  power  to  sell  implies  a  power 
to  mortgage,  because  a  mortgage  is  a  conditional  sale — Mills  v. 
Banka^ — later  cases  have  determined  that  where  property  is 
devised  subject  to  a  charge,  with  a  power  of  sale,  the  money 
may  be  raised  by  mortgage ;  but  not  so  where  the  purpose  of 
sale  is  for  an  object  beyond  raising  a  particular  charge :  Strong- 
fiill  V.  An«tey  ;^  Devaynea  v.  Robinson.^  As  a  general  rule,  a 
mortgage  is  not  a  due  execution  of  a  trust  for  sale  and  conver- 
ts Ft.  Wna.  L  SI  DeO.  M.  *  Q.  046.  •U  Bmv.  8a 
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^^1-  sion.  The  intention  of  the  testator  in  this  case  was  that  his 
Mbrbitt  residuary  estate  should  be  absolutely  sold  and  converted  inix) 
Wmoht.  n^oney ;  and  though  we  do  not  see  why  the  appellant  should 
object  to  this  money  being  raised  by  mortgage,  if  the  trustees 
have  the  right  to  rebuild,  we  cannot  say  that  it  would  be  a  due 
execution  of  the  trust ;  and  therefore  we  think  that  part  of  the 
decree  should  be  varied. 

A  further  objection  was,  that  the  portion  of  the  decree  which 
authorized  the  trustees  to  insure  any  new  buildings  which  they 
might  erect  in  such  simis  as  they  thought  necessary  to  protect 
the  interest  of  the  estate,  was  wrong ;  and  that  they  should 
have  been  limited  to  the  amounts  insured  by  the  testator  on 
the  respective  buildings  destroyed  by  the  fire.  The  will  directs 
that  the  trustees  shall,  during  the  life  of  the  widow,  keep 
the  buildings  on  the  Charlotte  street  property,  and  until  the 
sale  of  the  rest  of  his  real  estate,  keep  all  the  buildings  insured 
against  loss  by  fire,  to  about  the  amounts  which  he  had  then 
insured  upon  them.  This  direction  only  applies,  in  terms,  to 
the  buildings  on  the  property  at  the  date  of  the  will ;  but  we 
think  there  can  be  no  doubt  that  the  testator's  intention  was 
that  not  only  those  buildings,  but  any  others  which  might  be 
substituted  for  them,  should  be  kept  insured  during  the  periods 
specified;  and  as  he  has  given  his  trustees  a  discretionary  power 
to  erect  buildings  of  a  difierent  chaituster,  we  think  it  neces- 
sarily follows  that  they  would  be  justified  in  increasing  the 
amount  of  insurance,  if  the  buildings  which  they  erected  were 
of  greater  value  than  those  which  were  destroyed.  It  may  be 
that,  under  the  direction  in  the  will,  it  would  be  no  breach  of 
duty  on  their  part  if  they  continued  only  the  same  amount  of 
insurance  on  new  buildings  which  had  been  upon  the  old  ones; 
but  we  think  they  would  be  perfectly  justified  in  increasing  it, 
if  the  value  of  the  buildings  was  increased.  They  were  author- 
ized "  generally  to  manage  "  the  real  estate ;  and,  as  a  part  of 
that  management,  we  think  he  intended  them  to  insure,  and 
not  to  limit  them  to  the  amount  which  he  had  insured  on  the 
former  buildings. 

The  next  question  is,  whether  the  annuity  of  $5000  to  the 
testator's  widow  is  chargeable  on  the  residuary  estate  in  the 
event  of  the  property  specifioally  set  apart  for  the  payment  of 
tho  annuity  proving  insufiicient. 
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The  testator,  in  the  first  place,  devised  to  his  trustees  the  lot       1^* 

*  '  ■      .  .1—11... 

of  land  fronting  on  Charlotte  street,  with  a  right  of  way  to  and  Mrrritt 
from  the  same  from  Kmg's  Square,  in  common  with  the  occu-  ww^ht. 
piers  of  a  lot  owned  by  him  fronting  on  King's  Square,  in  trust, 
for  the  use  of  his  wife  during  her  life.  He  then  devised  to  his 
said  trustees  all  his  lands,  &;c.,  in  Queen's  Ward,  lying  between 
Prince  William  street  and  St.  John  street ;  and  also  bequeathed 
to  ^em  160  shares  of  the  stock  of  the  Bank  of  New  Brunswick, 
and  £2000  of  Saint  John  City  debentures,  upon  trusts  therein- 
after declared,  and  then  proceeded  as  follows : — 

'^  And  I  hereby  charge  the  said  last  mentioned  lands  and  premises 
in  Queen's  Ward  aforesaid,  and  the  said  land,  house  and  premises  on 
King's  Square ;  also  the  said  one  hundred  and  sixty  shares  of  the 
ca]nta]  stock  of  the  Bank  of  New  Brunswick,  and  the  said  £2000  in 
lionds  or  debentures  of  the  Mayor,  ^.,  of- the  City  of  Saint  John,  and 
the  rents,  dividends  and  annual  income  thereof,  with  an  annuity  or 
clear  yearly  sum  of  $5000,  to  my  wife  Susan  during,  her  life,  which 
annoity  shall  commence  from  ray  decease,  and  be  paid  quarterly, 
without  deduction.  And  I  direct  that  my  said  trustees  shall  stand 
seized  and  possessed  of  this  said  last  mentioned  real  estate,  stocks  and 
bonds,  and  the  annual  rents,  profits,  dividends  and  interest  thereof, 
npon  trusty  by  and  out  of  the  said  rents  and  profits,  dividends  and 
interest,  to  pay  to  my  said  wife  the  said  annuity  or  clear  yearly  sum 
of  S5000  during  her  life,  by  even  and  equal  quarterly  payments  in 
each  year, — ^the  first  quarterly  payment  thereof  to  fall  due  and  be 
payable  at  the  expiration  of  three  months  from  and  after  my  decease ; 
ud  as  to  the  surplus  of  the  said  rents,  profits,  dividends  and  interests 
which  shall  remain  in  each  year  during  the  life  of  my  said  wife,  after 
(jayment  of  the  said  annuity  to  her,  I  direct  my  said  trustees  to  pay 
and  apply  said  surplus  in  like  manner  as  is  directed  as  to  the  annual 
income  of  my  residuary  estate." 

In  cases  of  this  kind,  the  true  question  is  whether  what  is 
bequeathed  is  the  income  of  a  particular  fund  which  is  set 
apart,  or  an  annual  income  of  a  certain  amount.  If  the  annui- 
tant is  really  a  legatee  of  the  annuity,  then  the  annuity  must 
be  paid  in  full  out  of  the  general  residue,  if  the  particular  fund 
designated  should  prove  insufficient ;  but  if  a  fund  was  created 
by  the  testator,  not  for  the  purpose  of  paying  the  annuity,  but 
for  the  purpose  of  giving  the  legatee  a  life  interest  in  the  fund, 
with  remainder  over,  then  all  that  the  legatee  can  get  is  what 
the  fund  produces.  One  of  the  first  cases  in  which  this  dis- 
tinction was  taken,  is  May  v.  Bennett  ;^  and  the  same  rule  was 
acted  on  in  Wright  v.  CdUender.^    So,  in  Birch  v.  Sherratt,^ 

UBaiaSmi  •2D^0.  Uao.  e62;12L.  AEq.  837.  sl.  b.  2 Ch.  644. 


160 


EASTER  TERM,  XLIV.  TICTORIA. 


1881. 


Merritt 

V, 

Wright. 


where  a  testator  directed  his  trustees  to  convert  and  invest  his 
property,  and  "with  and  out  of  the  interest,  dividends  and 
annual  proceeds  thereof,  to  levy  and  raise  the  annual  sum  of 
£100,"  and  pay  it  to  his  mother  for  life,  "and  from  and  after  the 
payment  of  the  said  annual  sum  of  £100,  and,  subject  thereto," 
he  declared  that  the  trustees  should  stand  possessed  of  his  said 
trust  funds  upon  the  trust  thereinafter  mentioned ;  it  was  held, 
on  the  income  of  the  trust  property  being  insufficient  to  pay 
the  annuity,  that  the  deficiency  must  be  paid  out  of  the  corpus : 
Mason  v.  Robinson^  was  decided  on  the  same  principle. 

In  Gee  v.  Mahood,^  a  testator  directed  his  trustees  to  sell  his 
real  and  pei-sonal  estate,  and  to  invest  the  proceeds,  and  set 
apart  a  sufficient  amount  of  the  investments  to  produce  an  an- 
nuity of  £1200,  which  he  bequeathed  to  his  wife  for  her  life, 
payable  on  the  usual  quarter  days,  and  gave  the  residue  of  his 
estate,  and  also  that  part  which  was  set  apart  for  his  wife,  upon 
certain  trusts  for  the  benefit  of  his  children  after  her  death. 
The  income  of  the  trust  estate  was  not  sufficient  to  provide  for 
the  widow's  annuity  of  £1200;  and  it  was  held  by  the  Lord 
Justices,  on  appeal,  that  she  was  entitled  to  have  the  deficiency 
raised  out  of  the  corpus  of  the  trust  estate.  The  principle  on 
which  that  case  was  decided  was,  that  upon  the  construction  of 
the  will,  the  widow  was  to  have  an  annuity  of  £1200  out  of 
the  estate,  and  not  merely  the  income  of  the  particular  invest- 
ment, limited  to  that  sum.     Cotton,  L.  J.,  said : — 

"  If  there  is  a  direct  legacy  of  an  annuity,  then  prima  fade  the  an- 
nuitant is  entitled  to  have  that  made  good,  not  only  out  of  the  income 
but  out  of  the  capital,  unless  there  are  woixis  sufficient  to  cut  down 
the  claim  of  the  person  to  the  income  only." 

And,  in  distinguishing  the  case  from  Bakerr  v.  Baker,^  he 
said : — 

"  The  Court  there  held  that  this  widow  was  tenant  for  life  only  of 
a  paHicular  fund,  and  that  it  was  given  after  her  death,  as  a  fimd 
intact,  so  that  she  could  have  no  claim  on  the  corpus  of  the  fund  of 
which  she  was  a  tenant  for  life.  ♦  ♦  ♦  ♦  That  was  a  clear  case  of  a 
tenant  for  life  of  a  fund,  the  amount  of  which  was  to  be  ascertained 
by  the  annual  income  which  it  would  produce,  and  was  not  the  case 
of  a  gift  to  the  widow  of  an  annuity." 

That  case  (Gee  v.  MaJiood)  was  affirmed  by  the  House  of 

Lords  on  Appeal,  under  the  name  of  Carmichael  v.  Gee,^  and 
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the  iHinciples  on  which  May  v.  Bennett  and  Wrigid  v.  Callendar       ^^^' 
were  decided,  were  approved.  Mbbiutt 

Looking  at  the  whole  claase  of  the  will,  on  which  the  ques-  wbiort. 
tion  of  the  annuity  in  the  present  case  arises,  we  think  it  shews 
a  clear  intention  to  give  the  widow  an  annuity  of  $5000  abso- 
lutely, and  not  merely  the  income  of  the  property  vested  in  the 
trustees,  which  was  only  given  for  the  purpose  of  securing  the 
annuity,  and  not  to  restrict  it,  so  as  to  make  it  payable  exclu- 
sively out  of  that  particular  fund.  The  testator  charges  the 
property  which  he  gives  in  trust  to  his  executors,  and  the  rents, 
dividends,  interest  and  income  thereof,  "  with  the  paymeni  of 
(ui  annuity  or  clear  yearly  sum  of  $5000"  to  his  wife  during 
her  life,  which  sum  of  $5000  is  to  be  paid  quarterly,  "  vAihout 
deduction"  Here  is  a  clear  gift  of  the  annuity,  charged  upon 
the  trust  property,  but  the  payment  of  it  not  restricted  to  the 
rents  and  income  of  that  property ;  and  if  the  clause  had  ended 
thei-e,  we  think  there  would  have  been  no  doubt  as  to  the  con- 
struction. The  doubt  arises  upon  the  subsequent  words  direct- 
ing the  trustees  to  pay  the  annuity  "  by  and  out  of  the  said 
rents,  dividends  and  interest."  Taken  by  themselves,  the  con- 
struction of  these  words  would  seem  to  be  that  the  widow  could 
only  look  to  the  rents  and  interest  of  the  trust  property,  and 
if  that  did  not  produce  $5000  per  annum,  she  must  submit  to 
the  deficiency.  But  this  whole  clause  must  be  read  together 
to  give  a  construction  to  it,  and  so  reading  it,  we  think  it  im- 
ports that  the  annuity  of  $5000  was  to  be  paid  at  all  events. 
The  testator  no  doubt  believed  that  the  annual  income  and 
rents  of  the  trust  property  would  exceed  the  sum  of  $5000, 
(and  they  did  so  when  the  will  was  executed,  as  was  proved  at 
the  hearing,)  for  he  directed  that  the  surplus  of  the  rents,  divi- 
dends, &c.,  which  should  remain  each  year  during  the  life  of 
his  wife  "  aftei^  payment  of  tfie  said  annidty  to  her"  should  be 
applied  in  the  manner  directed  as  to  the  income  of  his  residu- 
ary estate. 

This  case  is  distinguishable  from  Baker  v.  Baker,^  because 
here  the  trust  property  after  the  death  of  the  widow  was  not 
to  go  over  intact  to  some  person  in  remainder,  but  was  to  form 

16  H.  L.  C.  616. 
T<n..Y..p.*a  21 
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^881.        a  part  of  the  general  residuary  estate  and  be  divided  among 
Merbttt     the  residuary  legatees. 

Weight.  ^®  therefore  think  the  words  of  the  will  admit  of  the  con- 
struction, that  the  testator's  intention  was  to  give  his  widow 
an  annuity  of  $5000,  and  not  merely  the  rents  and  interest  to 
that  extent  of  the  property  which  he  charged  with  the  payment 
of  it ;  and  consequently,  that  any  deficiency  in  such  rents  and 
interests  to  produce  the  annuity  should  be  made  up  out  of  the 
other  assets. 

The  next  question  is  as  to  the  division  of  the  residue. 

After  ^ving  a  number  of  general  and  specific  legacies,  the 
will  directs  that  the  trustees  shall  convert  the  residuary 
personal  estate  not  consisting  of  money  invested  in  stocks, 
funds  or  securities  yielding  income,  and  at  their  discretion, 
either  get  in  the  moneys  so  invested,  or  allow  them  so  to  con- 
tinue, and  after  paying  the  testator's  debts  and  testamentary 
expenses  and  the  several  legacies,  shall  invest  the  surplus  pro- 
duce thereof  pursuant  to  the  general  directions  for  investment 
thereinafter  declared.  Then,  after  directing  how  sales  of  the 
real  estate  shall  be  made,  the  will  proceeds  as  follows : — 

"  And  I  direct  that  my  said  trustees  shall  stand  possessed  of  the 
real  estate  charged  with  the  said  annuity  [to  the  widow]  subject  thereto 
and  of  the  proceeds  thereof  when  sold,  and  of  all  the  residuary  estate^ 
and  of  the  proceeds  thereof  when  sold,  and  the  investments  thereof, 
and  the  residue  of  my  personal  estate  i*emaining  after  payment  of 
my  debts,  funeral  expenses  and  legacies,  ♦  ♦  ♦  ♦  and  the  invest- 
;iient  of  said  residue  of  my  said  personal  estate,  and  also,  after  the 
decease  of  my  said  wife,  of  the  said  160  shai'es  of  the  capital  stock  of 
the  Bank  of  New  Brunswick,  and  the  said  X2000  in  bonds  of  the 
Mayor,  &c.,  of  the  City  of  Saint  John,  subject  however  to  any  deduc- 
tion therefrom  directed  or  authorized  to  be  made  by  this  my  will, 
upon  trust  as  to  one-third  part  thereof,  for  my  nephews  John  A. 
Wright,  Charles  H.  Wright,  Alexander  Wright  and  Octavius  Wright, 
share  and  share  alike.  ♦  *  ♦  ♦  And  as  to  one-third  part  of  such 
residuary  estate  as  aforesaid,  upon  trust  to  pay  unto  my  brother 
Nehemiah,  the  net  interests,  dividends  and  aimual  income  thereof 
during  his  life,  for  his  own  absolute  use  and  benefit,  and  after  the 
decease  of  my  said  brother  Nehemiah  to  pay  the  said  one-third  part 
to  and  among  the  children  of  my  said  brother  Nehemiah,  share  and 
share  alike.  ♦  *  *  *  And  as  to  one  other  equal  third  part  thereof  to 
pay  the  same  to  Jane  Elizabeth,  the  wife  of  my  late  brother  Geoi^g^) 
for  her  own  absolute  use  and  benefit  forever."  ♦  ♦  ♦  ♦ 

If  the  appellant's  construction  of  the  will  is  correct,  there 
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must  necessarily  be  two  divisions  of  the  residuary  estate;  for  it  ^^^' 
is  clear  that  there  can  be  no  final  division  till  after  the  widow's  Mersitt 
death,  when  the  real  estate,  bank  stock,  &c.,  charged  with  the  wbiqht. 
payment  of  her  annuity,  is  directed  to  be  sold  and  converted, 
and  to  form  part  of  the  residue.  Again,  the  authority  to  the 
tnistees  to  apply  any  portion  of  the  capital  of  the  residuary 
real  and  personal  estate,  not  charged  with  the  pajrment  of  the 
annuity,  if  they  requii'e  it  for  the  purpose  of  rebuilding,  seems 
to  be  opposed  to  any  intention  to  di^dde  the  residue  till  after 
the  widow's  death,  because  until  that  happens,  it  cannot  be 
known  what  the  residue  will  be :  and  this,  we  presume,  is  what 
is  meant  by  the  words,  ''subject  however  to  any  deduction 
therefrom,  directed  or  authorized  to  be  made  by  this  my  will," 
in  the  clause  respecting  the  distribution  of  the  residue.  So 
also,  the  taxes  and  assessments  on  the  Charlotte  street  property, 
are  directed,  to  be  paid  out  of  the  income  of  the  residuary 
real  and  personal  estate  in  certain  specified  securities — mort- 
gages, bank  stocks,  &;c.  These  provisions  seem  to  shew  that 
the  testator  did  not  intend  that  there  should  be  an  immediate 
distribution  of  his  residuary  estate,  else,  where  was  the  neces- 
sity of  investing  it  ?  He  seems  to  have  had  in  his  mind  that 
tliere  would,  or  at  all  events,  might  be,  a  portion  of  time  between 
the  receipt  of  the  funds  by  his  trustees,  and  their  distribution 
of  them  among  the  residuary  legatees,  when  they  ought  not 
only  to  be  kept  from  the  risk  of  loss,  but  also  earning  interest, 
and  therefore  he  directed  them  to  be  invested. 

Though  there  may  be  some  difficulty  in  carrying  out  the 
direction  to  pay  the  annual  income  of  one-third  of  the  residue 
to  the  testator's  brother  Nehemiah,  if  the  distribution  does 
not  take  place  till  after  the  widow's  death,  we  think  the  general 
intention  to  be  gathered  from  the  whole  will  is,  that  the  dis- 
tribution was  not  to  take  place  till  that  time. 

It  appears  however  by  the  judgment  of  the  learned  Judge, 
that  all  parties  interested  in  the  residuary  estate,  assented  that 
a  decree  should  be  made  directing  the  trustees  to  pay  the  net 
annual  income  of  it  to  the  residuary  legatees ;  and  a  decree  was 
made  accordingly,  (Decretal  Order,  page  8,  paragraph  No.  8). 
In  our  opinion  there  is  no  authority  given  by  the  will  to  pay 
over  the  income  of  any  portion  of  the  residuary  estate  to  the 
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1881.        Messrs.  Wright,  or  to  Mrs.  Jane  Merritt  daring  the  widow's 

MKRBirr     lifetime ;  but  that  the  dividends  and  interest  should  accumulate 

Wbight.     •^^  form  part  of  the  residue.     As  the  decree  on  this  point  was 

made  with  the  assent  of  the  appellant,  she  must  be  bound  by  it. 

Being  of  opinion  that  the  trustees  were  not  authorized  to 
divide  the  residuary  estate  during  the  life  of  the  widow,  we 
think  the  residuary  legatees  had  no  right  to  claim  a  division  on 
giving  security  for  the  payment  of  the  widow's  annuity.  The 
oases,  so  far  as  we  are  aware,  where  legacies  have  been  ordered 
to  be  paid  on  security  being  giyen  to  the  executors  against 
contingent  debts,  have  all  been  where  the  legacy  was  due  and 
payable.  Here,  according  to  our  construction  of  the  will,  these 
residuary  legacies  are  not  yet  payable. 

Another  question  before  the  learned  Judge,  appears  to  have 
been,  whether  the  corpus  of  the  residuary  estate,  or  any  portion 
of  it,  conld  be  divided,  and  paid  over  to  the  legatees  during  the 
life  of  the  widow,  with  the  assent  and  approval  of  all  the  l^a- 
tees  whose  interests  might  be  affected ;  and  the  learned  Judge 
was  of  opinion  that  such  an  arrangement  might  be  made,  and 
a  conditional  decree  (Decretal  Order,  pamgraph  9,)  was  made  to 
that  effect ;  being  however,  only  permissive  as  regards  the  trus- 
tees. On  the  main  question — whether  the  residuary  estate  was 
divisible  during  the  life  of  the  widow — the  learned  Judge — 
rightly,  we  think,  decided  in  the  negative. 

The  only  remaining  question  is,  whether  the  learned  Judge 
was  right  in  imposing  as  a  condition  to  allowing  the  defendant 
Jane  Elizabeth  Merritt,  the  costs  of  her  answer,  that  she  should 
withdraw  her  opposition  to  Mr.  Irvin,  the  executor  in  New 
York,  paying  over  to  the  executors  in  this  Province,  the  funds 
in  New  York,  belonging  to  the  estate. 

Ah  a  general  rule,  costs  in  equity,  are  in  the  discretion  of  the 
Court,  which  is  frequently  influenced  in  giving  or  refusing 
them,  by  the  conduct  of  the  parties.  The  learned  Judge's 
opinion  was  that  the  conduct  of  Mrs.  Jane  Merritt  in  the  mat- 
ter, was  unwarrantable,  and  therefore  he  imposed  the  condition 
on  which  he  would  allow  her  casts. 

There  was  nothing  to  shew  that  Mrs.  Jane  Merritt's  rights 
under  the  will,  would  be  in  any  way  prejudiced  by  Mr.  Irvin 
over  the  f  imds  under  his  control  to  the  executors  here ; 
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nor  that  Mr.  Irvin  was  prevented  from  handing  them  over  by  i^^* 
the  notice  which  Mrs.  Merritt  served  upon  him.  On  the  con-  Mkbritt 
trary,  it  appears  that  in  August  1878,  he  told  Mr.  Holden,  one  wiooht. 
of  the  executors  in  this  Province,  that  by  the  law  of  the  United 
States  he  was  prevented  from  parting  with  any  of  the  estate 
until  the  expiration  of  eighteen  months  after  the  proving  of  the 
will  in  New  York.  K  this  is  the  law  in  the  United  States, 
and  there  was  nothing  proved  to  the  contrary),  Mrs.  Merritt's 
notice  had  done  no  injury  to  the  estate,  nor  impeded  the  settle- 
ment of  it,  up  to  the  time  of  making  the  decree,  for  the  eighteen 
months  had  not  then  expired ;  therefoi'e  the  learned  Judge's 
remark  about  her  conduct,  was  perhaps,  scarcely  deserved. 
However,  as  the  eighteen  months  have  now  expired,  and  so  far 
as  appears,  there  is  no  reason  why  Mr.  Irvin  should  continue 
to  hold  the  property  any  longer,  we  think  the  direction  as  to 
the  costs  is  not  a  ground  of  appeal,  even  though  we  might  not, 
perhaps,  have  come  to  the  same  conclusion. 

We  think  that  part  of  the  decree  which  authorizes  the  trustees 
to  raise  money  by  mortgage  should  be  varied,  and  the  rest  of 
the  decree  affirmed.  We  also  think  this  is  a  case  in  which  the 
costs  of  the  respective  parties  should  be  paid  out  of  the  estate. 

Judgment  accordmgly. 


McCarthy,  Administrtrix  of  McCarthy,  issi. 

THE  PROVIDENCE  WASHINGTON  INSURANCE  CO.  ^^^ 

[Full  Court*  before  Wbldon,  Wktbcobe,  and  PALiiEit  JJ.] 

CoiU  of  the  day — Affidavit  not  disclosing  thai  cause  was  at  issiie — 
Where  cause  had  been  noticed  for  trial  and  entered  at  the  circuit 
— Court  will  presuTue  catue  was  at  issue. 

The  pUdntiff  gave  notice  of  trial  and  entered  the  canse  on  the  docket  at  the 
oradt.  An  a»plicati<Hi  to  aet  aside  a  rule  for  ooste  of  the  day  for  not  pro- 
ceeding to  trial  was  made  on  the  ground  that  the  affidavit  on  which  the  rule 
for  oosto  was  obtidned  did  not  shew  that  the  cause  was  at  issue. 

Bfldf  that  as  against  the  plaintiff  the  Court  must  presume  that  the  cause  was 
at' 


On  a  fonoer  day  in  t^rm,  Weldon,  Q.  C,  obtained  a  rule  nisi 
for  deioadaDt  company  to  shew  cause  why  a  rule  for  costs  of 
^e  day  for  not  pcoceeding  to  trial  should  not  be  set  aside  on 
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^^^'       the  ground  that  the  affidavit  upon  which  the  rule  for  costs  of 

McCarthy    the  day  was  obtained  did  not  shew  that  the  cause  was  at  issue. 

The  Provid-      April  29,  1881.     (7.  A.  Palmer  shewed  cause,  and  H.  H, 

KNCK  Wash-  McLean  was  heard  in  support  of  the  rule. 

Insub.  Co.       -P^^  Curiam.     We  must  presume  that  the  cause  was  at  issue, 

the  plaintiff  having  noticed  it  for  trial,  and  entered  on  the 

docket. 

Rule  dismissed  with  costs. 
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GENERAL  BULES  IN   EQUITY. 


1.  It  IS  Ordered,  That  where  leave  is  given  to  introduce 
facts  and  circumstances  into  a  Bill  filed,  by  way  of  amendment, 
or,  where  the  plaintiff  has  liberty  to  state  such  circumstances 
on  the  Record,  pursuant  to  the  provisions  of  the  56th  section 
of  chapter  49  of  The  Consolidated  Statutes,  such  amendment  or 
statement  shall  be  made  by  filing  with  the  clerk  a  printed  or 
written  statement  thereof,  to  be  annexed  to  the  bill ;  and  such 
proceedings  by  way  of  answer,  evidence,  or  otherwise,  shall  be 
had  and  taken  thereon,  &s  if  the  same  were  embodied  in  a  Sup- 
plemental Bill :  provided  that  the  Judge  may  make  such  order 
for  accelerating  the  proceedings  as  may  be  agreeable  to  justice. 

2.  Whenever  a  Judge  receives  notice  of  Appeal  under  the 
61st  section  of  chapter  49  of  The  Consolidated  Statutes,  he  shall 
on  the  application  of  either  party,  order  that  the  same  be  set 
down  for  hearing  at  the  Term  of  the  Supreme  Court  next  after 
such  application,  and  the  Clerk  shall  thereupon  enter  the  same 
upon  the  proper  Paper,and  the  same  shall  be  heard  when  reached ; 
and  if  not  then  prosecuted,  such  Appeal  shall  be  dismissed  with 
costs,  unless  the  Court  shall,  upon  good  cause  shewn,  postpone 
the  hearing  of  such  Appeal. 

JOHN  C.  ALLEN, 

J.  W.  WELDON, 
A.  R.  WETMORE, 
CHARLES  DUFF, 
A.  L.  PALMER. 
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BARRISTERS'  SOCIETY  OF  NEW  BRUNSWICK, 


At  a  Meeting  of  the  Barristers'  Society  held  in  Easter  Term 
1881,  the  19th  and  2l8t  sections  of  the  Bye  Laws  of  the 
Barristers'  Society,  passed  on  the  8th  day  of  February, 
1867,  were  repealed,  and  the  following  Bye  Laws  were 
passed  and  substituted  in  lieu  thereof ,  viz: — 

19.  Before  any  person  is  presented  to  the  Barristers'  Society  for 
the  purpose  of  being  examined,  in  order  to  his  being  entered  as  a 
Stadent  in  the  office  of  any  Barrister,  he  shall  give  a  Term's  previous 
notice  in  writing,  put  up  in  the  Library  Boom,  on  or  before  the  first 
Friday  of  Trinity  Term,  and  shall  present  a  Petition  to  the  Council  of 
the  said  Society,  setting  forth  his  age,  place  of  birth,  residence,  place 
of  education,  the  branches  in  which  he  is  prepared  to  undergo  an 
examination,  and  the  name  of  the  Barrister  with  whom  he  proposes 
to  study,  which  petition  shall  be  subscribed  by  the  applicant,  and 
certified  by  puch  Barrister;  after  a  careful  enquiry  and  personal 
examiDation  as  to  the  character,  habits  and  education  of  the  applicant, 
and  that  upon  such  enquiry  and  examination  the  Barrister  verily 
believes  the  applicant  to  be  a  proper  person  and  properly  qualified  to 
be  admitted  as  a  Student  at  Law,  and  upon  his  being  approved  by  the 
Council,  he  shall  be  fully  examined  at  Fredericton,  which  examination 
^hall  onlj  take  place  annually  in  Michaelmas  Term,  at  such  time  in 
Term  as  may  be  appointed,  and  by  written  questions  and  answers,  or 
onJly  in  such  branches  as  two  Members  of  the  Council,  one  at  least 
ijeing  an  examiner,  may  determine.  No  person  applying,  being  a 
graduate  of  any  chartered  College,  will  be  required  to  undergo  an 
exanmiation. 

21.  Any  Student  who  shall  hereafter  enter  and  \ye  admitted  a 
Student  at  Law,  may  make  application  for  admission  as  an  Attorney 
in  Michaelmas  Term  only,  and  shall  give  a  Term's  notice  in  writing 
on  or  before  the  first  Friday  of  Trinity  Term  of  his  intention  to  apply 
for  admission,  and  shall  undergo  an  examination  at  such  time  and  place 
as  the  Council  or  any  three  Members  thereof,  two  being  examiners, 
°^7  appoint,  which  examination  shall  be  either  by  written  questions 
or  orally,  or  both,  at  the  discretion  of  the  examiners.  If  by  written 
qnostions,  the  answers  to  such  questions  shall  be  in  writing,  and  shall 
^^  written  in  a  legible  hand  in  the  presence  of  one  of  the  Council  or 
^ununera,  or  such  other  person  as  the  Council  may  for  that  purpose 
appoint.  No  applicant  shall  be  permitted  to  refer  to  any  book  or 
I^non,  or  other  source  of  information,  to  assist  him  in  such  answers. 
The  written  papers  shall  be  marked  or  designated  by  letters  or  num- 
'«rs  only,  when  there  is  more  than  one  applicant,  and  shall  be  submitted 
to  the  examiners  for  inspection  and  approval,  and  if  satisfactory,  the 
^^^'^^ineni  shall  certify  their  approval  thereupon ;  and  without  such 
certtficaie  no  applicant  shall  be  deemed  qualified  for  admission. 
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In  the  case  of  Students  who  have  already  entered,  the  applications 
for  admission  and  examination  shall  be  received  and  held  semi-annually 

m 

only,  viz.  :  in  Easter  and  Michaelmas  Terms  ;  the  Term's  notice  and 
other  provisions  above  contained  shall  apply  to  such  applicants  ;  pro- 
vided however,  that  in  the  cases  of  Students  already  entered,  whose 
terms  of  study  shall  expire  either  in  Hilary  or  Trinity  Term,  such 
Students  may,  if  they  wish,  be  examined  at  the  previous  Term,  and 
if  such  examination  be  found  satisfactory,  and  they  are  in  other  respects 
entitled,  may  be  admitted  at  the  expiration  of  their  term  of  study. 

In  cases  where  a  Student  has,  during  his  term  of  study,  been 
engaged  in  any  other  occupation  or  employment,  he  shall  state  in  his 
Petition  for  admission  particularly  what  the  occupation  or  employment 
was,  and  how  long  he  was  engaged  in  it,  and  his  Petition  shall  be 
accompanied  by  a  certificate  from  the  Barrister  with  whom  he  studied, 
distinctly  verifying  the  statement,  and  declaring  that  the  Student  had 
engaged  and  continued  in  such  occupation  or  employment  during  the 
time  stated,  and  received  the  salary  or  i*emuneration  (as  the  case  may 
be)  with  his  express  knowledge  and  consent. 


The  aforegoing  amendments  and  additions  to  the  Bye  Laws 

and  Regulations  of  the  Barristers'  Society  of  New  Brunswick, 

having  been  submitted  to  the  Judges  of  the  Supreme  Court  for 

approval  and  sanction,  it  was  ordered  that  the  same  be  approved 

and  sanctioned. 

30th  April,  1881. 

JOHN  C.  ALLEN, 

J.  W.  WELDON. 

A.  R.  WETMORE, 

CHARLES  DUFF, 

A.  L.  PALMER, 

G.  E.  KING. 


CASES  DETERMINED 

BT  THE 

SUPREME  COURT  OF  NEW  BRUNSWICK 

IN 
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OTTY  AND   OTHEBS   APPELLANTS,  ^^^' 

^'  June, 

GROOKSHANK  and  others  Respondents. 

(Equity  AppeaL) 

WUU — Construeiian  of^-  Word  "  ffeirs" — Construed  same  as  "  ChiU 
dftn^  or  "Issue;"  where  such  was  clear  irUerUion  of  testator. 

Wills  ooeht  to  be  bo  interpreted  as  not  to  defeat  the  intention  of  the  testator 
by  tecQzucal  rales  of  construction ;  but  by  considering  the  language  in  a  f  ree» 
liberal  and  common  sense  spirit,  to  give  effect  to  the  manifest  mtention. 

Therefore  the  word  "  heirs*'  was  construed  as  a  word  of  substitution,  and  held 
to  hare  the  same  effect  as  the  word  ''  children,"  or  "issue,"  such  being  the 
manifest  intention  of  Uie  testator. 

Appeal  from  the  decision  of  the  Judge  in  Equitjr,  The  fol- 
lowing are  the  material  facts. 

Elizabeth  Crookshank,  of  the  City  of  Saint  John,  widow, 
died  in  A  D.  1847,  having  first  made  the  following  will : — 

'^  In  the  name  of  God,  Amen. 

I,  Elizabeth  Crookshank  of  the  City  of  Saint  John  and  Province  of 
New  Brunswick,  widow,  being  of  sound  mind,  memory  and  under- 
standing, but  advanced  in  years  and  impressed  with  the  uncertainty 
of  life,  do  make  and  declare  this  my  last  will  and  testament  (hereby 
revoking  all  former  wills  and  testaments  by  me  at  any  time  heretofore 
Quule  and  executed)  in  manner  and  form  following,  that  is  to  say  : 

First :  I  desire  that  my  body  may  be  decently  interred  and  all  my 
JQst  debts  and  funeral  and  testamentary  expenses  paid,  and  all  debts 
due  to  me  collected  as  early  as  conveniently  may  be. 

Secondly  :  I  give,  devise  and  bequeath  all  and  singular  the  messu- 
age dwelling  house,  land  and  premises  lying  on  the  eastern  side  of 
Prince  William  Street,  now  in  my  occupation  and  whereon  I  now 
reside,  unto  my  friends  John  Y.  lliurgar  of  the  said  city,  merchant, 
Isaac  L  Bedell  of  the  same  place,  merchant,  and  James  WUliam  Boyd 
of  the  same  place,  barrister  at  law,  who  are  also  hereinafter  immed 
executors  of  this  my  last  will  and  testament,  and  to  the  sur^vors  * 
and  survivor  of  them  and  to  the  heirs  of  such  survivor  in  trust  for  the 
use  and  benefit  of  my  son  Bobert  W.  Crookshank,  junior,  and  Haiinah 
lus  wife,  and  the  survivor  of  them  during  the  term  of  their  natnral 

T(H^v.-p.aa  22 
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1881.         lives  and  of  the  life  of  the  sumvor  of  them,  and  after  the  death  of 
Qp,^        such  survivor  I  will  and  direct  that  the  said  property  be  fairly  ap- 
0.  praised  and  valued  by  my  executors  and  conveyed  to  Thomas  Otty 

Cbookshank  Crookshank,  his  heirs  and  assigns  upon  his  securing  by  good  and 
sufficient  securities  to  my  said  executors  and  the  survivors  and  survivor 
of  them  and  the  executors  and  administrators  of  such  survivor  one 
equal  fifth  part  of  the  said  appraised  value  with  interest  in  trust  for  his 
sister  Elizabeth  Irons  Crookshank,  one  other  equal  fifth  part  of  the  said 
appraised  value  with  interest  in  trust  for  his  sister  Mary  Wood,  one  other 
equal  fifth  part  with  interest  in  trust  for  his  sister  Harriet  Augusta, 
and  one  other  equal  fifth  part  with  interest  in  trust  for  his  sister 
Emma  McGill,  the  interest  of  the  said  several  sums  so  to  be  secured 
to  be  paid  annually  and  applied  towards  the  support  and  education  of 
the  said  legatees  respectively  from  the  time  of  the  death  of  their  sur- 
viving parent  until  their  respectively  coming  of  age,  and  their  respec- 
tive legacies  then  to  be  paid  to  them  :  And  in  case  of  the  said  Thomas 
Otty  Crookshank  being  dead  at  the  time  of  the  death  of  his  surviving 
parent  or  refusing  or  omitting  to  give  the  requisite  securities  for  the 
purpose  aforesaid  then  the  said  property  to  be  sold  and  disposed  of 
and  the  sum  of  one  hundred  pounds  paid  to  the  said  Elizabeth  Irons 
Crookshank,  and  the  residue  of  the  net  proceeds  equally  divided  for 
the  benefit  of  the  said  several  children  of  the  said  Robert  W.  Crook- 
shank, junior,  and  their  said  several  shares  paid  to  them  on  their 
respectively  coming  of  age,  and  in  the  meantime  to  be  placed  at  inter- 
est payable  ^annually,  and  the  interest  of  each  applied  to  the  benefit 
of  the  said  children  respectively.  Andin  the  event  of  any  or  either  of 
them  the  said  children  dying  in  the  life  time  of  either  of  their  parents 
or  before  attaining  the  age  of  twenty-one  years  tfien  tlie  aha/re  of  sftcJi 
child  to  go  to  hie  or  her  lawfvl  heirs"     ♦     ♦     ♦ 

The  bill  alleged  (inter  alia)  the  following  facts  which  were 
admitted : 

The  said  Mary  Wood,  Harriet  Augusta,  and  Emma  McG.,  daugh- 
ters of  Robert  W.  Crookshank,  junior,  and  Hannah  his  wife,  in  the 
second  paragraph  of  the  said  will  mentioned,  were  living  at  the  time 
of  the  making  of  the  said  will,  and  each  of  the  said  children  departed 
this  life  after  the  making  of  the  said  will  and  before  the  death  of  the 
said  testatrix,  and  before  the  attaining  the  age  of  twenty  one  years. 

The  said  Robert  W.  Crookshank,  junior,  and  Hannah  his  wife  had 
no  other  children  than  those  named  in  the  second  paragraph  of  said 
wiU,  namely :  the  said  Thomas  Otty  Crookshank,  and  Elizabeth  Irons 
Crookshank,  and  the  said  Mary  Wood  Crookshank,  Harriet  Augusta 
Crookshank,  and  Emma  McGill  Crookshank,  the  last  three  of  whom 
died  in  the  lifetime  of  the  testatrix,  as  above  mentioned 

Elizabeth  Irons  Crookshank  intermarried  with  the  defendant  Robert 
•  W.  Vrookshank. 

The  testatrix,  Elizabeth  Crookshank,  died  seized  of  the  dwelling 
house,  land  and  premises  lying  on  the  eastern  side  of  Prince  William 
Street,  mentioned  in  the  second  paragraph  of  the  will. 

The  said  Robert  W.  Crookshank,  junior,  son  of  the  said  testatrix 
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and  his  wife  Hannah,  survived  the  testatrix,  and  afterwards  died,  1381. 
leaving  his  wife  Hannah  him  surviving.  The  latter  departed  this  life  qj^^ 
<m  Of  about  the  twenty-ninth  day  of  April,  A.  D.  1878.  i^. 

The  said  Allen  Otty  and  his  wife  Elizabeth  survived  the  testatrix,  Crookshank 
and  the  said  Elizabeth  Otty,  departed  this  life  on  or  about  the  seventh 
day  of  August,  A.  D.  1852,  leaving  her  husband  the  said  Allen  Otty 
her  surviving.     The  testatrix  had  no  other  children  than  the  said 
Elizabeth  Otty  and  the  said  Bobert  W.  Crookshank. 

The  said  Allen  Otty  and  Elizabeth  Otty  his  wife  had  ten  children, 
namely,  the  defendants  George  Otty,  Allen  C.  Otty,  John  McG.  Otty, 
Robert  W.  Otty,  William  Otty,  Catherine  McG.,  now  the  wife  of  the 
defendant  Sylvester  Z.  Earle,  Henry  P.  Otty,  and  also  Andrew  G. 
Otty,  Thomas  John  Otty,  and  Elizabeth  C.  Otty,  the  last  three  of 
whom  are  now  deceased,  but  all  of  whom  were  living  at  the  decease 
of  testatrix. 

The  said  Thomas  John  Otty  departed  this  life  on  or  about  the 
tventieih  day  of  December  A.  D.  1847,  unmarried  and  intestate. 

The  said  Andrew  G.  Otty,  departed  this  life  on  the  twenty-fifbh  day 
of  June  A.  D.  1875,  unmarried  and  intestate.  Administration  of  his 
estate  and  effects  was  on  the  third  day  of  July  A.  D.  1875,  granted 
to  the  said  Geoige  Otty  and  Henry  P.  Otty. 

The  said  Elizabeth  G.  Otty  departed  this  life  on  the  twentieth  day 
of  March,  A.  D.  1874,  unmarried  and  intestate.  All  the  children  of 
the  said  Allen  Otty  and  Elizabeth  his  wife  respectively  attained  the 
age  of  twenty-one  years, 

No  sale  has  been  made  of  the  said  Prince  William  Street  property, 
and  that  disputes  and  difficulties  have  arisen  between  the  parties  to 
this  suit  in  reference  to  the  same,  the  said  defendants  George  Otty, 
Allen  C.  Otty,  John  McG.  Otty,  Robert  W.  Otty,  William  Otty, 
Sylvester  Z.  lEarle  and  Catherine  McG.  his  wife,  and  Henry  P.  Otty 
claimed  that  the  one  equal  fifth  part  of  the  value  of  the  property  men- 
tioned in  the  second  paragraph  of  the  said  will  in  said  paragraph  men- 
titmed  to  be  held  in  trust  for  Mary  Wood  Crookshank,  the  said  one 
other  fifth  part  mentioned  to  be  held  in  trust  for  Harriet  Augusta 
Crookshank,  and  the  said  one  other  fifth  part  in  said  Will  mentioned 
to  be  held  in  trust  for  Emma  McGill  Crookshank,  have  lapsed  by  the 
decease  of  the  said  Mary  Wood  Crookshank,  Harriet  Augusta  Crook- 
shank, and  Emma  McGill  Crookshank  respectively  in  the  lifetime  of 
the  said  testatrix,  and  they  also  claimed  that  they  the  said  George 
Otty,  Allen  0.  Otty,  John  McG.  Otty,  Robert  W.  Otty,  William  Otty, 
Sylvester  Z.  Earle  and  Catherine  McG.  his  wife,  and  Henry  P.  Otty, 
were  as  children  or  next  of  kin  of  the  said  Elizabeth  Otty  entitled  to 
receive  tibe  three  equal  fifth  parts  of  the  said  property  mentioned  in 
the  seocmd  paragraph  of  the  said  will,  they  claiming  that  the  said 
property  ou^t  to  be  considered  as  personal  estate  and  as  such  per- 
sonal estate  it  would  fcdl  into  and  become  part  of  the  residuary  personal 
estate  by  the  tenth  paragraph  of  the  said  will  directed  to  be  equally 
divided  among  the  children  of  the  said  Elizabeth  Otty  and  the  defend- 
ants T.  Otty  Crookshank  and  Robert  W.  Crookshank  and  Elizabeth 
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1881.        Irons  his  wife,  claim  that  they  were  entitled  to  the  whole  of  the  Pnnce 

Q^        William  Street  property  or  the  proceeds  thereof  when  sold. 

v.  The  plaintiff  was  desirous  of  having  the  direction  of  this  Honorable 

Crookshank  Court  as  to  the  rights  and  interest  of  the  parties  in  and  to  the  said 

property  on  the  eastern  side  of  Prince  William  Street,  mentioned  in 

the  seQond  paragraph  of  the  said  will,  and  as  to  the  proper  course  to 

be  taken  in  reference  to  the  same,  and  the  plaintiff  therefore  prayed 

that  it  might  be  declared, 

1st.  Whether  the  said  defendants  Thomas  Otty  Crookshank  and 
Robert  W.  Crookshank  and  Elizabeth  Irons  his  wife,  are  or  are  not 
entitled  to  the  whole  of  the  said  property  situate  on  the  eastern  side 
of  Prince  William  Street  in  the  second  paragraph  of  the  said  will 
mentioned,  or  to  the  whole  proceeds  thereof  when  sold  as  claimed  by 
them. 

2d.  Whether  the  said  defendants  George  Otty,  Allen  C.  Otty,  John 
McG.  Otty,  Robert  W.  Otty.  William  Otty,  Sylvester  Z.  Earle  and 
Catherine  McG.  his  wife,  and  Henry  P.  Otty  are  entitled  to  three 
equal  fifth-parts  of  the  said  property  on  Prince  William  Street  or 
three-fifths  of  the  proceeds  thereof  when  sold  as  claimed  by  them,  or 
to  any  other  and  what  part  or  share  of  the  said  property  or  of  the 
proceeds  thereof  when  sold. 

The  judgment  of  the  Judge  in  Equity  was  as  follows : 

The  sole  question  in  this  case  is,  who  is  entitled  to  the  property, 
mentioned  in  the  second  section  of  the  will  mentioned  in  the  Bill, 
after  the  death  of  Robert  W.  Crookshank  and  Hannah  his  wife,  under 
the  state  of  facts  set  out  in  the  Bill. 

The  Otty  family  contend  that  the  devise  or  legacy  to  children  of 
Robert  W.  Crookshank  that  died  during  the  life  of  the  testatrix 
lapsed,  and  with  reference  to  that  there  was  an  intestacy  and  the  Otty 
family  are  entitled  to  one  half  of  it. 

The  Orookshanks  contend  that  they  are  entitled  to  it  under  the 
words  in  the  latter  part  of  the  clause  "  and  in  the  event  of  any  or 
either  of  the  said  fAildren  dying  in  the  lifetime  of  either  of  their 
parents  or  before  attaining  the  age  of  twenty-one  years  then  the  share 
of  such  children  to  go  to  his  or  her  lawful  heirs.'' 

And  I  think  the  Crookshanks'  contention  is  correct.  The  very 
event  provided  for  by  the  clause  has  happened,  three  of  the  children 
have  died,  in  the  lifetime  of  their  parents,  for  such  dying  having  taken 
place  in  the  lifetime  of  the  testator  does  not  make  it  less  in  the  life- 
time of  their  parents.  Then  this  having  happened  if  I  am  to  give 
any  effect  at  all  to  this  clause  in  the  wUl,  I  must  declare  that  the 
share  of  such  children  or  child  is  to  go  to  his  or  her  lawful  heirs,  and 
these  heirs  are  unquestionably  Thomas  Otty  Crookshank  and  Eliza- 
beth Irons  Crookshank.  It  was  contended  before  me  that  these  words 
'*  the  lawful  heirs  of  such  child  or  children  "  were  words  of  limitation 
to  shew  the  extent  of  the  estate  of  such  children  in  case  the  devise 
vested,  but  it  is  quite  clear  to  my  mind  that  they  can  have  no  such 
meaning,  for  this  clause  takes  no  effect  at  all  with  reference  to  any 
share  thftt  vest  in  any  such  children,  it  applies  solely  to  a  share  that 
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would  otherwise  lapse  by  reason  of  the  death  of  the  devisee  before  he  1881. 
would  take,  and  the  sole  use  of  this  clause  is  to  make  a  devise  over  in  Oitt 
the  case  indicated,  and  therefore  these  words  must  I  think  operate  as  v, 

words  of  purchase  and  not  of  limitation,  and  are  a  clear  devise  of  the  Cbookshahk 
property  in  question  to  the  heirs  or  next  of  kin  of  those  children  who 
are  Thomas  O.  Crookshank  and  Elizabeth  Irons  Crookshank. 

The  Otty  family  also  contend  that  the  share  of  these  children  is 
devised  to  them  under  the  tenth  clause  in  the  will,  but  independent 
of  the  fact  that  I  have  before  pointed  out,  that  it  is  disposed  of  to  the 
Crookshanks  by  the  said  clause,  and  could  in  no  case  form  part  of  the 
residue,  I  think  it  manifest  that  the  testatrix  never  could  have  intended 
it  to  form  part  of  what  she  in  that  section  calls  'Hhe  rest  and  residue" 
of  her  personal  estate,  for  that  residue  was  to  be  placed  at  interest 
immediately  after  her  death,  and  it  is  impossible  that  she  could  have 
intended  the  property  in  dispute  to  be  so  dealt  with,  and  it  was  not 
personal  estate  at  all  and  never  could  have  been  such  until  the  death 
of  the  life  tenants,  and  then  only  in  case  Thomas  Otty  Crookshank 
failed  to  give  the  security  mentioned  in  that  section. 

I  therefore  think  that  if  there  had  been  an  intestacy  as  to  this 
property,  it  could  not  have  been  included  in  the  bequest  mentioned  in 
this  section. 

Declare  that  such  property  belongs  to  Thomas  Otty  Crookshank  and 
Elizabeth  Irons  Crookshank. 

A  decree  in  conformity  with  the  above  judgment  was  drawn 
up,  and  from  this  the  defendants,  George  Otty,  Allen  C.  Otty, 
John  McG.  Otty,  Robert  W.  Otty,  William  Otty,  Sylvester  Z. 
Earle,  and  Catherine  McG.  his  wife  and  Henry  P.  Otty,  and  the 
said  George  Otty  and  Henry  P.  Otty  as  administrators  of  the 
estate  of  Andrew  C.  Otty,  deceased,  appealed. 

June  22, 1880.     Weldon,  Q.  C.  in  support  of  the  appeal. 

Thifl  case  tams  principally  on  the  construction  of  the  tenth 
paragraph  of  the  will.  Quoad  ihe  heirs  of  their  children  the 
Prince  William  Street  premises  would  be  personal  property. 

The  executors  were  to  hold  £1000  for  each  child,  but  not 
until  the  death  of  Robert  W.  Crookshank  and  Hannah  his  wife; 
and  when  T.  Otty  Crookshank  made  his  election  as  mentioned 
in  the  2nd  section  of  the  will ;  or  if  he  did  not  elect,  then  the 
executors  were  to  sell  and  hold  in  like  manner.  They  took  no 
beneficial  interest  until  these  events  happened. 

This  will  was  made  before  our  Wills  Act.  1  Vic,  (1838). 

The  rule  is  that  it  is  the  intention  of  the  testator  to  divide 
the  property  among  living  legatees  unless  the  contrary  is  per- 
fect^ dear.    Per  Vice- Chancellor  Woods,  in  In  re  Porter's 
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1881.        trusts.^    He  referred  to  Doo  v.  Brabant;^   Bone  v.  Cook;^ 

Otty        Corbyn  v.  French;^  Tidivdl  v.  Ariel ;^  2  Jarm. 'Wills,  p.  719 ; 

Cbookshank  Tlumipson  v.  Whitelock  ;•  Ryder  v.  Wager  ;^  BolUko  v.  HiUya^r^ 

S,  jR.  Ihomaon,  Q.  C,  for  the  respondents,  Robert  W.  Crook- 
shank  and  wife.  There  is  no  ground  for  disturbing  the  judg- 
ment. This  is  not  a  legacy  to  "  A  and  his  heirs,"  where  in  case 
of  A.  dying  in  the  lifetime  of  the  testator  it  will  lapse;  but  here 
it  is  expressly  provided  that  in  the  event  of  any  of  the  children 
dying  in  the  life  of  either  of  their  parents  or  before  attaining 
the  age  of  twenty-one  years  then  the  share  of  such  a  child  to 
go  to  his  or  her  lawful  heirs.    This  event  has  happened,  and 

1  see  no  reason  why  the  Court  should  be  astute  to  defeat  the 
clear  intention  of  the  J  testator.       Theob.  on  Wills,  p.  345. 

'*  A  substitutional  gift  mnst  be  distinguished  from  an  abso- 
lute gift  to  A.  for  life  and  remainder  to  his  children."  Ive  v. 
Kvng^  is  decisive  of  this  case.    See  also  In  re  SpeaJcman,^^ 

2  Redf.  Wills  62. 

Siurdee,  for  the  respondent,  T.  Otty  Crookshank.  Even  if 
the  legacies  lapsed,  they  would  not  pass  under  the  residuary 
clause,  but  there  would  be  an  intestacy  as  to  them,  and  they 
would  go  to  the  next  of  kin.  See  Smith  v.  Butcher ;^^  Willing 
v.Baine;^^  Walker  v.Main;^^  Ham,nam  v.Sims;^*^  In  re 
Sibley's  Trusts.^* 

Weldon,  Q.  C,  in  reply.  The  construction  of  the  whole  will 
shews  they  were  not  to  take  as  a  class,  but  as  individuals ;  and 
the  words  are  words  of  purchase.  The  legacies  lapsed  and 
would  fall  into  the  residue,  and  go  to  the  children  of  Mrs.  Otty. 

Suppose  the  tenants  for  life  died  in  the  lifetime  oi  the  testa- 
trix, and  one  of  the  children  had  attained  twenty-one,  and  died, 
that  would  not  prevent  the  legacies  lapsing.    This  was  not  a 

gift  over. 

Cut.  adv.  vuU. 

Allen,  C.  J.,  now  delivered  the  judgment  of  himself  and 
Weldon.  and  Duff,  JJ.  : — 

The  question  in  this  case  arises  under  the  will  of  Elizabeth 
Crookshank,  who  died  in  1847,  and  by  her  will,  dated  in  1835, 

127  L.  J.  Chan.  106, 198.  e4  DeO.  &  J.  490,  496.  i.iL,  R.  10  Ch.  D.  118. 

•4T.Il.706.  T2  P.  WnML  828w  i*8P.Wm.llB. 

?McaeL  Rep.  168.  884 fieftv.  180.  isiJ.  A W.  L 

44  Veaqr,  41&  b16  Beav.  46, 62.  1 4S  DeG.  h  Joiui,  161. 

ft3MMl.408.  1 04  Ch.  Div.  620.  isL.  R.  5GbaarSlv.  4IM. 
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devised  a  house  and  lot  of  land  in  St.  John,  to  her  executors  in  ^^^' 
trust,  for  the  use  and  benefit  of  her  son  Robert  W.  Crookshank^  Ottt 
jr.,  and  his  wife,  and  the  survivor  of  them  for  life ;  and  after  orookshank 
the  death  of  the  survivor,  the  property  to  be  appraised  and 
valued  by  her  executors,  and  conveyed  to  Thomas  Otty  Crook- 
shank,  the  son  of  Robert  W.  Crookshank,  jr.,  upon  his  giving 
security  to  the  executors  for  the  payment  of  one-fifth  of  such 
appraised  value  to  each  of  the  four  daughters  of  Robert  W. 
Crookshank,  jr.,  viz. :  Elizabeth  Irons,  Mary  Wood,  Harriet 
Augusta,  and  Emma  McGill,  with  interest  annually,  during 
their  respective  minorities,  to  be  applied  towards  their  support 
and  education,  and  to  pay  the  principal  on  their  coming  of  age. 
And  in  case  the  said  Thomas  Otty  Crookshank  should  neglect 
or  refuse  to  give  such  security,  the  property  was  to  be  sold,  and 
£100  of  the  proceeds  paid  to  Elizabeth  Irons,  and  the  residue 
to  be  equally  divided  for  the  benefit  of  the  said  several  chil- 
dren of  the  said  Robert  W.  Crookshank,  jr.,  and  their  said 
several  shares  paid  to  them  on  their  coming  of  age,  and  in  the 
meantime  to  be  placed  at  interest,  to  be  applied  to  the  benefit 
of  the  said  children  respectively.  "  And  in  the  event  of  any 
or  either  of  the  said  children  dying  in  the  lifetime  of  either 
of  their  parents,  or  before  attaining  the  age  of  twenty-one 
years,  then  the  share  of  such  child  to  go  to  his  or  her  lawful 
heifs." 

After  making  other  devises  and  bequests,  the  testatrix,  be- 
queathed to  her  executors  all  the  residue  of  her  personal  estate 
in  trust,  to  be  placed  at  interest  for  the  use  of  her  daughter 
Elizabeth  Otty,  during  her  life,  and  after  her  death,  the  said 
residue  to  be  equally  divided  among  her  children. 

Three  of  the  daughters  of  Robert  W.  Crookshank,  jr.,  viz. : 
Hary,  Harriet,  and  Emma,  died  under  age,  during  the  lifetime 
of  the  testatrix.  Robert  W.  Crookshank,  jr.,  and  his  wife  both 
survived  the  testatrix,  and  have  since  died. 

The  question  is  whether  Thos.  Otty  Crookshank  and  Eliza- 
beth Irons  Crookshank,  the  surviving  children  of  R.  W.  Crook- 
shank, jr.,  are  entitled  to  the  whole  of  the  proceeds  of  the  land 
devised  to  the  executors  in  trust,  or  whether  the  shares  intended 
for  the  three  deceased  daughters  lapsed  by  their  deaths  in  the 
testatrix's  lifetime,  and  formed  part  of  her  residuary  estate,  and 
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J^^        vested  in  the  childr^oi  of  Elizabeth  Otty  under  the  residuary 

Otty  clause  of  the  will. 
Obookshank  Unless  the  last  clause  in  the  devise  to  the  children  of  R.  W. 
Crookshank,  jr.,  prevents  it,  the  shares  of  the  three  daughters 
who  died  in  the  testatrix's  lifetime  would  lapse,  and  either  form 
part  of  the  residuary  estate,  or  there  would  be  an  intestacy  pro 
ianto.  But  we  think  the  testatrix  has  shewn  a  dear  intention 
to  substitute  the  survivors  in  the  event  of  the  gift  to  either  of 
the  children  of  B.  W.  Crookshank,  jr.,  failing  by  lapse. 

The  question  as  to  the  right  of  the  surviving  children  seems 
to  be  perfectly  clear,  both  upon  principle  and  authority.  No- 
body can  doubt  that  such  a  construction  of  the  will  would  be 
entirely  in  accordance  with  the  intention  of  the  testatrix ;  and 
it  is  our  duty  to  give  effect  to  that  intention,  unless  by  doing 
80»  we  violate  some  rule  of  law.  Wills  ought  to  be  so  inter- 
preted as  not  to  defeat  the  intention  of  the  testator  by  technical 
rules  of  construction;  but  by  considering  the  language  in  a  free, 
liberal  and  common  sense  spirit,  to  give  effect  to  the  manifest 
intention :  Habergharri  v.  Ridetudgh.^  We  think  there  are  no 
technical  rules  of  construction  to  prevent  the  intention  of  the 
testatrix  being  carried  out  in  this  case.  Then  as  to  authority : 
in  the  case,  Jn  re  Poii^ra  T't^vsty^  the  words  of  the  bequest 
were,  "  I  give  to  my  brother  Samuel  Porter,  or  his  heirs  £1000." 
Samuel  Porter  died  in  the  lifetime  of  the  testatrix,  leaving  a 
widow  and  child ;  and  it  was  held  that  the  legacy  did  not  lapse, 
but  went  by  substitution  to  the  widow  and  child,  as  the  legal 
representatives  under  the  Statute  of  Distributions.  Sir  W.  P. 
Wood,  V.  C,  said,  "  The  principle  on  which  the  decision  in  all 
these  cases  must  proceed  is  very  clear,  and  has  been  well  laid 
down  in  Bone  v.  Cooky^  decided  by  C.  B.  Alexander,  where 
there  is  a  gift  to  a  legatee  by  name,  with  a  clause  of  substitu- 
tion in  the  event  of  his  decease,  the  gift  will  take  effect  whether 
the  legatee  named  in  the  first  instance  die  in  the  lifetime  of  the 
testator  or  not.''  The  rule  laid  down  in  that  case  is  decisive 
upon  the  construction  of  the  will  now  under  consideration. 

In  order  to  carry  out  the  apparent  intentions  of  the  tes- 
tator, the  doctrine  of  substitution  has  been  applied  to  cases 
where  the  oiiginal  legatee  was  dead  at  the  date  of  the  will. 

iL.a9Eq.  886.  •4  K.  ft  J.  188 ;  4  Jur.  K.  a  9a  safCteL  16& 
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See/n  r«  Pottei^'s  Trust ;^  Ad<ims  v.  AdaTos;^  In  re  Sihly'a       i^^- 
Trua^^  Onr 

We  cannot  see  any  reason  why  the  word  "heirs"  in  this  case  oroomhank. 
Nhonld  not  be  construed  as  a  word  of  substitution,  and  have 
the  same  effect  as  the  words  "children"  or  "issue."  The  simple 
•juestion  is,  what  did  the  testatrix  intend  when  she  declared 
that  in  the  event  of  either  of  her  grandchildren — the  children 
"f  her  son  Robert— dying  in  the  lifetime  of  their  parents,  or 
nnder  age,  the  share  of  such  child  should  go  to  his  or  her  law- 
ful beirs  ?  We  think  she  intended  that  the  share  of  any  grand- 
child so  dying  should  vest  in  the  person  who,  by  law,  would  be 
entitled  to  the  property — it  might  be  a  lineal  or  a  collateral 
lieir,  according  to  circumstances,  or  possibly  it  might  be  the 
persons  who  would  be  entitled  to  the  personal  estate  under  the 
Statute  of  Distributions.  See  In  re  Porters  Trust,  (supra). 
Or,  according  to  Smith  v.  Butclier,*  the  persons  who  would 
succeed  to  the  real  estate.  These  questions  are  of  no  import- 
ance pn  this  case,  because  under  any  circumstances,  either  as 
the  heirs  or  next  of  kin  of  their  deceased  sisters,  the  survivors, 
Thomas  Otty  and  Elizabeth  Irons  Crookshank,  would  be  en- 
titled to  the  shares  of  the  property  which  their  sisters  would 
have  taken  if  they  had  survived  their  parents. 

We  think  the  appeal  should  be  dismissed  with  costs. 

Wethore,  J.,  stated  that  he  had  not  looked  into  the  case  &s 
thoroughly  as  he  would  like,  and  although  he  did  not  difisent. 
he  expressed  no  opinion. 

Kino,  J.,  took  no  part,  not  having  heard  the  argument. 

Appeal  dismissed  v/vth  costs.     * 
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1881.  REGINA  r.  WILSON  axd  others,  Assessors,  &c. 

JwM,  As9^S9ment — Si.  John — Trugtees  of  estate  residing  otU  of  tJie  cUy,  InU 

employiug  agents  there  to  eoUert  and  pay  moneys. 

H.,  being  ft  rerident  of  St  John,  died,  leaving  property  ooomstiiiff  of  mortgl^geft, 
Bank  Stock,  Debentures,  Ac,  and  appointed  trasteea,  none  of  whom  resided 
in  St.  John,  although  some  of  them  carried  on  thor  pri\-ate  boriness  there. 
The  tmstees  employed  T.,  who  held  the  office  of  Pilot  Commissioner  in  St. 
John,  and  also  attended  to  some  otiier  business  on  his  own  account,  to  collect 
the  dividends  and  interest  on  the  secarities  and  to  make  nayments  of  the 
moneys  so  collected.  T.  kept  the  acoonnts  in  his  office,  where  some  of  the 
tmstees  came  occasionally  to  make  inquiries  and  give  directicnis  in  matters 
connected  with  the  estate ;  but  tiiej  kept  no  office,  and  did  no  business  as 
trustees,  except  what  he  did  as  their  agent  in  so  collecting  and  paying  the 
moneys. 

Heldf  that  the  trustees  neither  "carried  on  business,"  nor  had  "an  office  or 
place  of  business  "  in  St.  John,  and  were  not  liable  to  assessment. 

Oct.  13th,  1880.  Tuch,  Q.  C,  shewed  cause  against  a  rule 
nisi  to  quash  an  assessment  on  James  D.  Lewin  and  others, 
trustees  of  Benj.  Smith's  estate. 

The  question  of  merits  is  not  decided  by  the  previous  judg- 
ment, and  the  point  now  to  be  determined  is,  whether  the 
trustees  are  liable  to  be  assessed.  The  applicants  were  the 
executors  and  trustees  under  the  will  of  Benj.  Smith,  The 
property  which  they  held,  consisted  of  mortgages  on  real  estate, 
bank  stock,  provincial  debentures,  St.  John  corporation  bonds, 
bonds  of  incorporated  companies  and  societies,  and  a  bond  given 
to  secure  a  private  debt.  As  executors  and  trustees,  they  col- 
lected the  interest  and  dividends  payable  upon  these  securities, 
and  paid  the  amount  over  to  the  annuitants  and  beneficiaries 
under  the  will,  none  of  whom  resided  in  the  province.  The 
trustees  were  not  in  possession  of  any  of  the  mortgaged  lands, 
and  it  was  admitted  that  neither  of  them  resided  in  the  city  of 
St.  John  at  the  time  the  assessment  was  made,  although  some 
of  them  did  business  in  the  city. 

James  U.  Thomas,  who  held  the  office  of  Pilot  Commissioner 
in  St.  John,  and  also  attended  to  some  other  business  on  his 
own  account,  was  employed  by  the  trustees  to  collect  the  divi- 
dends and  interests  payable  on  the  securities  held  by  the  estate 
of  Benj.  Smith,  and  to  make  payments  of  the  moneys  so  col- 
lected ;  that  he  did  collect  and  pay  out  such  moneys  from  time 
to  time,  and  kept  the  accounts  thereof  in  his  office,  where  some 
of  the  trustees  came  occasionally  to  make  inquiries,  and  give 
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directions  in  matters  connected  with  the  estate,  but  they  kept        1881. 
no  office,  and  did  no  business  as  trustees,  except  what  he  did      Rkoina 
as  their  agent  in  so  collecting  and  paying  the  moneys.  WmsoN. 

Mr.  Tuck  referred  to  the  St.  John  Assessment  Act  of  1859, 
and  contended  that  whatever  applied  to  a  living  person  applies 
equally  to  estates  of  deceased  persons.  If  an  estate  had  an 
office  in  the  city,  it  was  liable  to  be  assessed,  as  doing  business 
there.  It  made  these  tinistees  inhabitants  for  the  purposes  of 
taxation :  See  Act  of  1871,  p.  107,  34  Vic,  c.  18.  This  estate 
dearly  did  business  in  St.  John.  [Duff,  J.  Is  not  the  argu- 
ment this,  that  the  property  really  belongs  to  the  cestuul  que 
iemta,  and  when  the  money  is  sent  to  them  it  is  liable  to  tax- 
ation where  they  live  ?]  If  it  is,  that  can  make  no  difference, 
because  the  question  is — what  are  they  liable  to  pay  here, 
under  the  law  ? 

Again,  he  urged,  several  of  these  trustees  had  their  places 
of  business  in  St  John,  and  were  inhabitants  for  the  puipose 
of  taxation,  and  this  property,  mortgages  and  bonds,  stood  in 
their  names. 

Wddcm,  Q.  C,  in  support  of  the  rule. 

If  the  contention  of  the  other  side  is  con^ct,  any  non-resi- 
dent emplc^ing  a  person  to  collect  money  in  St.  John  would 
be  liable  to  taxation  as  an  inhabitant.  By  the  12th  sec.  of  the 
Act  of  1859,  a  person  i*esiding  in  St.  John  is  liable  to  be  assessed 
on  personal  property  wherever  the  same  may  be,  and  it  follows 
that,  if  the  contention  of  the  other  side  is  correct,  these  trus- 
tees are  liable  to  be  assessed  in  St.  John,  on  all  their  personal 
property,  whether  in  the  city  or  not.  The  Act  of  1876,  (39 
Vic.,&  29,)  shews  that  the  Legislature  adopted  the  construction 
of  the  12th  section,  which  I  have  stated. 

In  the  matter  of  Mr.  Kenny,  of  Halifax,  the  Supreme  Couct 
of  Canada  held  he  was  not  liable  to  taxation  on  ships  registered 
outside  of  Halifax,  under  the  peculiar  wording  of  the  Halifax 
Assessment  Act. 

These  trustees  simply  stand  in  a  representative  capacity,  and 
their  position  is  distinct  from  their  position  as  individuals. 
The  trustees  are  not  in  possession.  If  the  contention  of  the 
other  jside  is  correct  any  person  who  employs  an  attorney  to 
collect  interest  is  liable  to  be  taxed.     [Allen,  C.  J.    What 
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1^1-  woald  you  say  if  one  of  the  trustees  himself  collected  the  inter- 

Bmotsa      est  and  did  the  business  ?]    It  would  not  make  them  liable. 

WiLflov      ^y  ^^TP^  ^^  business  is  meant  something  more  tiian  this. 

It  has  been  held  that  receiving  a  government  salary  is  not  a 

carrying  on  of  business.    Having  an  office  or  place  of  business 

means  the  place  of  carrying  on  an  occupation. 

Kaye,  Q.  C,  on  the  same  side. 

These  Acts  should  be  construed  reasonably,  with  reference  to 
the  objects  sought  to  be  attained.  It  plainly  appears  that  the 
estate  of  Mr.  Smith  consists  solely  of  choses  in  action.  [Wet- 
more,  J.  It  could  be  taken  in  execution.]  [Weldon,  J.  Mr. 
Smith  lived  in  St.  John,  had  his  property  there,  and  died  there, 
his  trustees  continued  on  his  estate  there ;  does  not  that  make 
a  difference  between  this  and  the  extreme  case  put  by  Mr. 
Weldon  ?]  Carrying  on  business  means  carrying  on  a  calling. 
"Carrying  on"  refers  to  the  whole.  The  trustees,  who  do  busi- 
ness in  St.  John,  are  only  made  inhabitants  in  respect  of  prop- 
erty in  their  own  right.  The  case  of  a  person  carrying  on 
business  by  his  agent  is  provided  for  by  the  Act,  but  then  it  is 
not  the  bulk  of  the  property  that  is  taxed,  but  the  increase  or 

profits  of  the  business. 

Cwr,  adv.  vidL 

The  judgment  of  the  Court  (Allen,  C.  J.,  and  WeldoX' 
Wetmoke,  Duff,  and  King,  JJ.)  was  now  delivered  by 

Allen,  C  J.  The  applicants  for  the  certioraTi  in  this  case 
arc  the  executors  and  trustees  under  the  will  of  Benj.  Smith, 
deceased.  The  only  property  which  they  held  consisted  of 
mortgages  on  real  estate,  bank  stock,  provincial  debentures, 
St.  John  corporation  bonds,  bonds  of  incorporated  companies 
and  societies,  and  a  bond  given  to  secure  a  private  debt.  As 
executors  and  trustees  they  collected  the  interest  and  dividends 
payable  upon  these  securities,  and  paid  the  amount  over  to  the 
annuitants  and  beneficiaries  under  the  will — none  of  whom 
resided  in  the  Province.  The  trustees  were  not  in  possession 
of  any  of  the  mortgaged  lands ;  and  it  is  admitted  that  neither 
of  them  resided  in  the  city  of  St.  John  at  the  time  the  assess- 
ment was  made ;  they  were  therefore  not  liable  to  be  assessed 
as  "  inhabitants  "  of  the  dty,  under  the  12th  section  of  ''  The 
St  John  City  Assessment  Act  of  1859,"  (22  Vic,  c.  87,)  unless 
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they  were  made  inhabitants  construetively,  by  the  Act  31  Vic,       ^^^' 
c  3G,  wliieh  deehires  that  for  the  purposes  of  assessment  under      RaaniA 
that  Act,  "  any  person  carrying  on  any  business,  or  having  any     wn«oN. 
ofiice  or  place  of  business,  or  any  occupation,  employment,  or 
{irofession  within  the  city  of  St.  John,  shall  be  deemed  to  be 
an  inbabitaat  thereof." 

Under  the  Act  oi  1859,  an  inhabitant  of  the  city  was  liable 
to  be  taxed  cm  his  personal  estate  wherever  it  mi^i^t  be ;  and 
also,  upon  the  income  or  emolument  which  he  derived  from 
"any  office,  place,  occupation,  profession,  or  employment  within 
ibe  IVovinoe."  But  this  provision  did  not  apply  to  persons 
wbo  carried  on  tiieir  business  in  St.  John,  and  had  their  resi- 
dences elsewhere — ^beyond  the  city  limits — and  tiierefore,  no 
doabt  to  provide  for  such  cases,  the  Act  was  amended  by  ibe 
31st  Vic.,  a  36,  above  i^rferred  to. 

The  bets  relied  on  to  bring  the  assessment  now  in  question 
within  the  provisions  of  that  section  are,  that  one  J.  U.  Thomas, 
who  held  the  office  of  Pilot  Commissioner  in  St.  John,  and  also 
attended  to  scmbc  other  business  on  his  own  account,  was  em- 
ployed by  the  trustees  to  collect  the  dividends  and  interest 
payable  on  the  securities  held  by  the  estate  of  the  late  Benj. 
Smith,  and  to  make  payments  of  the  moneys  so  collected ;  that 
he  did  collect  and  pay  out  such  moneys  from  time  to  time,  and 
kept  the  accounts  thereof  in  his  office,  where  some  of  the  trus- 
tees cune  occasionally  to  make  inquiries,  and  gave  directions  on 
matters  connected  with  the  estate;  but  that  they  kept  no  office 
and  did  no  business  as  trustees,  except  what  he  did  as  their 
agent,  in  so  collecting  and  paying  the  moneys. 

It  certainly  cannot  be  said  that  the  trustees,  in  thus  employ- 
ing Thomas,  were  ''  carrying  on  business  f  neither  do  we  ^ink 
that  they  had  ''  an  office  or  place  of  business "  in  St.  John, 
within  the  meaning  of  the  Act.  Reading  the  whole  of  the 
words  of  the  section,  and  construing  them  an  connection  with 
the  Act  22  Vic,  c  87,  of  which  this  section  of  the  31  Vic  was 
an  amendment,  we  think  it  is  dear  that  it  was  the  intention  of 
the  Legislature  to  subject  to  taxation  persons  engaged  in  busi- 
ness, prof essiooal  or  /otherwifle--HMr  having  any  office  or  employ- 
TMWt  andh,  tor  instance,  as  book-keepers  or  clerks  in  any 
BMtSHiiaie  or  mechanical  establishment,  or  in  any  pnUic  de- 
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1881.  pariment,  and  who  carried  on  such  business,  or  followed  such 
RiGorA  occupations  or  employment  in  St  John,  though  their  places  of 
Wi^ir.  residence  were  beyond  the  limits  of  the  city.  But  it  would  be 
a  forced  construction  of  the  Act  to  hold  that  a  person  acting  as 
the  executor  or  trustee  of  an  estate,  and  who  merely  collected 
the  interest  due  on  mortgages,  or  received  the  dividends  due  on 
bank  stocks  or  other  securities  belonging  to  the  estate,  and  paid 
the  debts,  legacies  or  annuities  to  the  persons  entitled  thereto, 
was  "  carrying  on  business  "  in  the  place  where  he  received  or 
made  such  pajonents.  And  if  such  acts  of  an  executor  or  trus- 
tee would  not  be  a  ''  carrying  on  business  "  within  the  meaning 
of  the  Act,  then  necessarily  the  office  or  building  where  he 
generally  received  or  made  such  payments  and  kept  his  accounts 
would  not  be  such  a  ''  place  of  business  "  as  would  make  him 
liable  to  be  assessed  under  the  Act  as  an  inhabitant. 

Rvle  abaolvie  to  quash  assesament 


1881.        In  re  ADA  HELENA  SHAUGHNESSY  and  CORA  ALBERTA 
~}~  SHAUGHNESSY, 

Infant  Children  op  EDWARD  SHAUGHNESSY. 

Habeaa  Corptts — Practice — AffidcuvU — Surplusage. 

It  is  not  a  groimd  for  setting  aside  a  writ  of  Habeas  Corpus  that  affidavits  on 
whidi  the  fiat  for  the  writ  was  granted  were  intituled  "  In  the  Supreme  Court, 
ex  parte, ^*  &c.,  the  words  after  "Supreme  Court"  being  mere  surplusage. 

Where  a  Judge  granted  a  fiat  for  a  wnt  of  Habeas  Corpus  against  two  persons, 
to  brin^  up  the  bodies  of  two  infant  children,  the  Court  would  not  set  aside 
the  wnt  merely  on  the  ground  that  it  did  not  clearly  appear  from  the  affi- 
davits that  they  were  in  the  custody  of  both. 

It  is  not  a  ground  for  setting  aside  a  writ  of  Habeas  Corpus  that  two  original 
writs  were  issued  exactly  alike,  though  such  a  proceeding  was  quite  unneces- 
sary. The  fiat  being  endorsed  on  the  writ  and  signed  by  the  Judge  is  suffici> 
ent.    It  is  not  necessary  for  him  also  to  sign  the  writ. 

The  writ  of  Habeas  Corpus  issues  by  common  law,  except  in  cases  of  imprison- 
ment on  charges  of  crime,  to  which  only,  the  Stat.  31  Charles  IL  apphes. 

This  was  an  application  for  a  rule  niai  to  rescind  an  order  of 
Mr.  Justice  Duff,  dismissing  a  summons  to  set  aside  a  writ  of 
Habeas  Corpus  issued  in  this  matter. 

The  material  facts  are  stated  in  the  foUovdng  judgment  of 
His  Honor,  delivered  on  dismissing  the  summons : 

This  is  an  application  made  to  me  to  set  aside  two  writs  of  Habeas 
C<yrpfU8  issued  on  the  23rd  May,  instant,  directed  to  Dorothea  Bell 
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and  Gatherine  Bell,  requiring  them  to  have  before  me,  at  a  time  and  1881. 
place  therein  named,  the  bodies  of  Ada  Helena  Shaughnessy  and  Cora  Jure 
Alberta  Shanghneesj,  who  are  detained  in  their  custody :  Srauohnkmy 

This  application  is  made  on  the  following  grounds,  viz. : 

1.  That  the  affidavit  upon  which  the  order  for  the  writs  to  issue  was 
made,' is  improperly  intituled  in  a  cause,  when  there  is  no  cause  in 
Court.  In  support  of  which  point  Regina  v.  The  Justices  of  York,  ^ 
and  2nd  Gude's  Cr.  Pr.,  127,  were  cited. 

2.  The  affidavit  does  not  state  that  the  infants  are  in  the  custody 
of  the  parties  to  whom  the  writs  are  directed :  2nd  Gude's  Cr.  Pr.  127. 

3.  It  would  appear  from  the  affidavit  that  the  infants  could  not  be 
in  the  custody  of  both  the  parties  to  whom  the  writs  are  directed ;  be- 
cause that  affidavit  shows  Catherine  Bell  to  be  the  daughter  of  Dorothea 
Bell,  and  both  residing  in  the  same  house,  the  latter  in  contemplation 
of  law  would  have  the  custody  of  the  children,  unless  it  were  made  to 
appear  to  the  contrary  by  the  affidavit. 

4.  Two  original  writs  could  not  issue,  each  of  them  addressed  to 
both  parties,  and  each  requiring  both  parties  to  make  return  of  the 
writ,  and  to  produce  the  children. 

5.  A  fiat  for  the  writ  should  have  been  made  by  the  Judge  before 
the  writ  issued,  and  then  he  should  have  signed  the  writ  when  it  did 
issue.  Upon  which  point  1  Chitty's  Cr.  Law  125,  2  Gude's  Cr.  Pr. 
220  and  230,  and  Rex  v.  Roddam,^  were  cited. 

6.  The  writ  should  also  have  been  marked  by  the  Judge  as  issued 
under  the  Statute  of  Charies  II. :  1  Chitty's  Cr.  Law  121,  126,  4 
Bac  Abr.  ''Habeas  Corpus''  (B.)  5. 

As  to  the  first  point :  The  affidavit  is  not  intituled  in  any  cause ;  it 
is  intituled,  ''  In  the  Supreme  Court,  ex  parte  Ada  Helena  and  Cora 
Alberta,  infant  daughters  of  Edward  Shaughnessy."  Being  intituled 
"  In  the  Supreme  Co^irtJ'  what  follows  is  mere  surplusage ;  and  if  the 
statements  contained  in  it,  or  any  of  them,  are  untrue,  the  person  who 
made  it  is  liable  to  be  indicted  for  perjury :  Vide  ex  parte  ffKeefe,^ 
Hargreaves  v.  Hayes,^  On  my  calling  Dr.  Barker's  attention  to  the 
latter  case,  he  did  not  press  this  point  any  further. 

The  second  and  third  objections  will  be  most  conveniently  dealt 
with  together ;  and  I  think  that  it  appears,  with  sufficient  certainty 
irom  the  affidavit,  that  the  children  are  in  the  actual  custody  of 
Dorothea  Bell  and  her  daughter,  Catherine,  who  are  detaining  them 
against  their  father's  will. 

In  substance  the  affidavit  states  as  follows :  Edward  Shaughnessy, 
in  August,  1864,  being  a  sergeant  in  the  1st  Battalion  of  Her  Majes- 
ty's 15th  Kegiment  of  Foot,  and  being  then  stationed  with  his  regiment 
in  St.  John,  intermamed  with  Rebecca,  the  eldest  daughter  of  Doro- 
thea Bell ;  and  that  he  had  issue  of  that  marriage  two  children,  Ada 
Heleoa,  and  Cora  Alberta  Shaughnessy  ;  the  former  being  fifteen 
years  of  age  on  the  6th  day  of  July  last,  and  the  latter  thirteen  years 
old  on  the  28th  day  of  September  last. 

In  AjHril,  1868,  Shaughnessy,  accompanied  by  his  wife  and  children, 
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1^^«  embarked  with  his  regiineiit  for  Bermuda ;  and  at  that  pkM»  bis  wife 
j^  ^  died  on  29th  November,  1869.  By  the  following  mail  be  announoed 
SHAuoKfsnT  her  death  to  her  mother  at  St.  John ;  and  in  due  course  of  mail  he 
received  a  reply,  purporting  to  come  from  Mrs.  Bell,  in  which  sho 
requested  him  to  bring  or  send  his  two  children  to  St.  John,  and  offered 
to  take  care  of  them,  and  let  him  have  them  again  whenever  he  wanted 
them. 

He  accordingly  obtained  leave  of  absence,  and  came  to  St.  John 
with  his  children,  where  he  made  an  agreement  with  Mrs.  BeU  to  pay 
her  one  pound  sterling  a  month  for  their  maintenance  until  he  should 
want  them  again ;  besides  which  he  left  with  her  all  articles  of  clothing 
and  bedding  belonging  to  his  wife  and  himself,  which  he  had  brought 
from  Bermuda. 

After  this,  the  regiment  was  ordered  to  Ireland  ;  and  from  thence, 
on  2l8t  February,  1873,  Shaughnessy  addressed  a  letter  to  Mrs.  BeU 
requesting  her  to  deliver  the  children  to  the  Right  Reverend  Dr. 
Sweeny,  whom  he  had  authorized  to  receive  them,  and  to  whom  he  had 
forwanied  money  to  pay  their  passage  to  Ireland.  I  cannot,  properly, 
refer  to  the  statement  in  the  affidavit  of  what  Dr.  Sweeny  did,  or  of 
what  passed  between  him  and  Mrs.  Bell,  because  these  facte  could 
not  possibly  be  within  Shaughnessy's  personal  knowledge.  All  that 
he  could  be  personally  cognizant  of  were  the  facts  that  he  wrote  the 
letter ;  that  he  forwarded  money  to  pay  the  ijassage  of  the  children  ; 
and  that  the  children  did  not  come.  Whether  either  the  money  or  the 
letter  reached  their  destination  he  cannot  himself  testify  to. 

Following,  however,  the  narrative  of  facts,  as  they  are  detailed  in 
the  affidavit,  Shaughnessy  states  that,  at  the  time  when  he  wrote  to 
Dr.  Sweeny,  he  was  engaged  in  active  military  life,  and  therefore  un- 
able to  come  to  St.  John  in  person ;  and  that  whilst  so  engaged,  he 
was  unable  to  save  sufficient  money  to  defray  his  own  expenses  out, 
and  the  cost  of  removing  his  children  to  Ireland.  And  it  is  only  since 
he  left  the  regular  service  and  accepted  a  i)osition  as  drill  instructor 
of  Rifle  Volunteers  in  England,  in  the  latter  part  of  the  year  1877, 
that  he  has  been  able  to  do  so. 

He  states  that  he  has  always  had  in  view  the  restoration  of  his 
children ;  and  that  the  delay  in  taking  steps  for  their  recovery,  since 
his  retirement  from  the  regular  army,  has  been  altogether  owing  to 
hia  inability  sooner  to  accumulate  the  necessary  means  to  defray  the 
expenses.     And  the  affidavit  then  concluded  as  follows : 

29.  '^That  on  Friday,  the  20th  day  of  May  instant,  deponent  de- 
manded from  the  said  Dorothea  Bell  and  Catherine  Bell,  daughter 
of  the  said  Dorothea  Bell,  and  residing  with  her,  the  custody  of  the 
said  two  children,  which  said  demand  was  refused. 

30.  ''That  on  Saturday  morning,  the  2l8t  day  of  May  instant, 
deponent  again  called  upon  the  said  Dorothea  Bell  and  Catherine 
Bell,  and  again  demanded  his  two  children,  and  was  again  refufused. 

31.  **  That  the  said  Ada  Helena  and  Cora  Alberta  are  now  wrong- 
fully, illegally,  and  againat  the  canaerU  of  this  deponefUy  held  and 
KBPT  by  She  said  Dorothea  BeU  mid  Catherine  BeU.'' 

I  am  of  opinion  that  this  affidavit  is  sufficient  for  the  purpose  for 
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which  it  waa  submitted  to  me.    I  must  take  the  facts  stated  and  sworn         1881. 
to  in  it,  as  true.     And  Low  is  it  possible,  with  the  positive  statement         Jnrt 
in  the  lajst  paragraph,  for  me  to  say  that  the  children  are  not  in  the  SHArnHNKsaT 
custody  of  hoUi  Dorothea  and  Catherine  Bell  ]    See  Begina  v.  Roberts.  ^ 

As  to  the  4th  point :  I  think  it  was  unnecessary  to  have  issued  two 
^Tits ;  and  that  the  practice  is  as  laid  down  in  Gude,  and  by  analogy 
to  that  adopted  in  cases  of  certioraris^  directed  to  several  pci^sons. 
But,  although  the  issuing  of  two  writs  was  unnecessary ,  it  affords  no 
^und  for  setting  aside  eitlier  or  both  writs.  There  is  no  difiiculty 
in  the  parties  separating  in  their  answers ;  and,  if  the  facts  should 
wanunt  it,  one  admitting  the  custody  of  the  children  and  the  other 
denying  it.  It  is  impossible  that  the  statement  in  the  writ  can  con- 
trol the  answer.  I  may  say  that  I  have  consulted  with  His  Honor 
the  Chief  Justice  upon  this  point,  and  he  entirely  concurs  with  me. 

The  5th  objection  is  also  untenable :  In  England  the  Clerk  of  the 
Crown  not  only  signs  and  seals  the  writ,  but  also  prepares  it  in  proper 
form,  before  it  leaves  his  office.  In  oixler  that  he  may  do  this,  of 
course  it  is  necessary  for  him  to  know  to  whom  it  is  to  be  directed, 
and  for  what  purpose  it  is  issued.  And,  therefore,  whenever  a  fiat 
of  a  Judge  is  necessary,  l^efore  a  writ  can  issue,  it  must  l>e  iiled  in  the 
office  of  the  Clerk  of  the  Crown,  before  that  officer  can  prepare  the 
writ,  and  as  his  authority  for  issuing  it.  In  this  country,  however, 
it  is  the  attorney  and  not  the  Clerk  of  the  Crown  who  prepares  the 
wi-it ;  the  latter  only  signs  and  seals  it.  And  by  the  Rule  of  Trinity 
Term  23rd  Victoria,  it  is  ordered,  "  That  blank  writs  of  Habeas  Carptts 
and  others  which  require  the  fiat  of  a  Judge  indorsed  thereon,  before 
they  can  be  issued  for  the  purpose  of  being  executed,  and  blank  writs 
of  subpcena  may  be  delivered  to  the  respective  attorneys  of  this  Court 
»iffned  and  sealed,  to  l^e  by  them  fille<l  up  as  occasion  may  i-equire ; 
they  accounting  to  the  Clerk  therefor,  and  forwarding  to  his  office 
proper  pnecipes  for  such  of  the  said  writs  as  they  may  fit>m  time  to 
time  fill  up  and  issue,  stating  in  the  prfieci[)es  the  name  of  the  Judge 
whose  fiat  has  been  indorsed,  where  a  fiat  is  necessary." 

The  praecipe,  it  will  be  observed,  refers  to  the  name  of  the  Judge 
whose  fiat  has  already  been  indorsed  on  the  writ ;  and  cannot  possibly 
have  relation  to  a  fiat  or  pnccipe  filed  before  the  writ  is  issued. 

Under  this  rule  the  writs  in  question  were  issued  to  the  attonieys, 
filled  up  by  them,  and  brought  to  me,  and  I  indorsed  my  fiat  thereon, 
"  Let  the  within  writ  issue ;"  which  is  the  only  fiat  our  practice  requires. 
The  attorneys  may  hereafter  file  their  pi^tecipe,  as  was  formerly  done 
for  all  writs  issued  out  of  the  Supreme  Court. 

The  6th  objection  is  made  entirely  under  the  Statute  of  Charles  II. 
The  Statute  applies  only  to  persons  detained  in  prison  on  criminal 
charges,  and  not  to  a  case  of  this  kind.  This  writ  would  lay  at  Com- 
mon law,  and  was  not  issued  under  the  Statute  of  Charles  II.  at  all. 
The  contention  that,  at  Common  law  a  Judge  could  not  order  a  writ 
of  Habeas  Corpus  to  issue  in  vacation  is  directly  in  the  teeth  of  Leon- 
ard Waison*s  ccue,'^  where  Mr.  Justice  Littledale  granted  his  fiat  for 
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^^^'         the  writ  of  Habecu  Corpus  in  vacation ;  and  after  a  most  elaborate 
Jn  re        argument,  and  after  consideration,  the  Court  decided  that  a  tingle 
Shauohkebbt  Judge  had  the  power  to  order  the  writ  to  issue  in  vacation. 

I  am  of  opinion  that  none  of  the  objections  can  prevail,  and  that 
the  summons  must  be  dismissed. 

June  14.  Blai7\  in  support  of  the  motion,  relied  upon 
the  objections  taken  before  Mr.  Justice  Duff,  and  cited  on  the 
first  point  2  Gude's  Cr.  Pr.  127,  and  Ex  parte  Nohro^  [Wet- 
more,  J.,  referred  to  Davidson  v.  (yConneU,^] 

The  affidavits,  he  ai^ued  did  not  shew  the  children  in  custody 
of  the  defendants.  [King,  J.  They  are  shewn  to  have  been 
in  their  custody  at  one  time  for  the  purpose  of  bring:ing  up, 
and  surely  it  is  not  necessary  for  the  applicant  to  show  the 
continuous  possession.  All£N,  C.  J.  He  says,  that  on  the 
application  of  Mrs.  Bell,  he  sent  the  children  to  her ;  that  he  had 
demanded  them  and  that  they  wrongfully  kept  the  possession. 
But,  suppose  there  is  no  case  against  Catherine,  and  there  Is 
against  Dorothea,  would  that  make  the  writ  bad  ?  Catherine 
could  return  that  she  had  no  possession.]  The  writ  is  bad.  A 
writ  should  not  issue  against  a  person  unless  a  case  is  made 
out.  [King,  J.  It  is  a  question  whether  the  fiat  is  not  conclu- 
sive.] I  submit  it  is  not.  There  is  nothing  to  shew  that 
Catherine  exercised  any  control  whatever  over  the  children.  On 
the  fifth  point  I  cite  Rex  v.  Boddam,"^  2  Gude  220, 230.  It  is  not 
a  compliance  with  the  Statute  for  the  Judge  to  issue  his  fiat ; 
he  must  sign  the  writs.  [Allen,  C.  J.  The  Statute  does  not 
say  he  must  subscribe  the  writ:  indorsing,  "  let  this  writ  issue/' 
and  signing  his  name, — is  not  that  a  signing?  That  has 
always  been  the  practice.]  The  6th  objection  is  also  &tal. 
[AxLEN,  C.  J.  The  writ,  in  a  case  like  this,  does  not  issue  un- 
der the  Statute  of  Charles.  Hah.  Corp.,  issued  at  Common  law.] 
At  Common  law,  at  all  events,  a  single  Judge  could  not  issue 
Hob.  Corp.  [Wetmore,  J.,  refers  to  Bac.  Abr.,  which  says, 
"  Courts  of  Common  law  and  Chancery  could  issue  writs  of 
Hab.  Corp.  at  Common  law.'*]  I  admit  that,  but  the  Judge's 
power  was  derived  from  the  Stat,  of  Charles  and  the  writ  must 
be  indorsed  as  provided  by  the  Statute.    [King,  J.,  referred  to 

Chit,  Cr,  Law.] 

Cur.  adv.  vult 
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The  judgmeni  of  the  Court,  (Allen,  C.  J.,  and  Wbxdon,        ^^i- 
Wetmobe,  Duff,  and  King,  JJ.)  was  now  delivered  by  in  re 

Allen,  C.  J.    I  think  none  of  the  objections  made  to  the    "^^°"^""*' 
decision  of  Mr.  Justice  Duff  in  this  matter  are  sustainable. 

It  is  unnecessary  to  refer  in  detail  to  the  grounds  taken  for 
setting  aside  the  writs,  as  we  think  they  have  been  satisfactorily 
disposed  of ;  and  we  only  wish  to  add  a  few  observations  on 
some  of  the  objections. 

Admitting  for  the  purposes  of  the  argument  that  the  affidavit 
of  Edward  Sbaughnessy,  the  fattier-  of  the  children,  did  not 
clearly  shew  that  they  were  in  the  custody  of  both  Dorothea 
and  Catherine  Bell,  and  that  this  Court  has  a  right  to  review 
tbe  decision  of  the  Judge  in  a  matter  of  which  he  alone  is^to  be 
satisfied  when  the  application  is  made  for  the  writ,  and  of 
which  he  was  satisfied  when  he  granted  his  fiat,  we  do  not 
think  such  an  objection  to  the  affidavit  would  be  any  ground 
for  setting  aude  the  writ.  If  Catherine  Bell  had  no  custody  or 
possession  of  the  children  she  could  shew  that  fact  by  her 
return  to  the  Haheaa  Corpus,  and  thus  relieve  herself  from 
the  responsibility  if  the  return  was  in  other  respects  sufficient. 

As  to  the  objection  that  two  writs  could  not  be  issued, — 
though  undoubtedly  it  was  an  unnecessary  proceeding,  we  are 
not  prepared  to  say  that  it  is  a  ground  for  setting  aside  either 
of  &e  writs.  Probably,  if  a  sufficient  return  was  made  to  one 
of  them,itwoald  be  enough;  and  no  proceedings  could  be  taken 
against  the  parties  for  not  returning  the  other  writ ;  but  if 
they  should  make  returns  to  both,  we  do  not  see  that  the  fact 
of  the  answer  of  the  parties  being  in  duplicate  would  in  any 
way  affect  the  power  of  the  Judge  in  adjudicating  on  the  mat- 
ter before  him. 

We  entirely  agree  with  Mr.  Justice  Duff  that  the  writ  was 
not  issued  under  the  Statute  31  Charles  II.,  which  only  applies 
to  eases  of  imprisonment  on  charges  of  crime.  See  Caras  Wil- 
wv!b  case,^  per  Pattison,  J.  Blackstone  says,  that  the  writ  of 
Habeas  Corpus  issues  by  Common  law  out  of  the  Court  of 
King's  Bench,  not  only  in  term  time,  but  also  in  vacation ;  3 
Bla.  Com.  21gt  ed.  131, 187.    See  also  Leonard  WaJtson's  case.' 

If  the  writ  was  not  issued  under  the  authority  of  the  Statute 
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_    ^^^-        of  Charles  II.  it  could  not  properly  have  been  indorsed  as  issued, 
//ire        "per  statutumy'  etc.    In  Cams  Wilson's  case  (stipra)  where  a 

HAUGHNI8BY  ^^^g  cw^pus  issucd  to  bring  up  a  prisoner  in  custody  for  con- 
tempt of  Court,  one  of  the  objections  was,  that  the  writ  was 
not  conformable  to  the  Statute  of  Charles  II.,  not  being  marked 
as  issued  ''per  atatntuvi;"  but  the  objection  did  not  prevail,  it 
being  held  to  be  a  writ  at  common  law. 

The  direction  in  2  Gude's  Cr.  Pr.  230,  that  the  ''Jiat  and  also 
the  writ  itself  must  be  signed  by  the  Judge,"  is  not  applicable 
to  the  practice  of  this  country,  where  the  Rule  of  Court  author- 
izes the  Clerk  of  the  Crown  to  issue  blank  writs,  to  be  used  as 
writs  of  Haheaa  Coiyiua,  and  tilled  up  by  the  attorney;  the  JuU 
of  thie  Judge  indorsed  upon  the  writ  in  this  case  was  sufficient 
authority  to  issue  it,  and  the  only  fiat  which  our  practice 
requires. 

The  application  will  be  refused. 

Ride  refused. 


1881.  SIMON  LEONARD,  ARTHUR  W.  MASTERS,  and  DAVID 

Jum,  H.  CALHOUN,  Appellants, 

AND 

JAMES  GRIFFIN,  Respondent. 

IiisolveiU  Act —  W/iere  one  partiier  purc/uues  from  Assignee  estate  of 
liisolvent  firm,  en  bloc — Right  to  sue  for  debts  due  fimi  in  Itis 
own  name — Payment — Wliat  coiistitutes — W7iere  numeg  received 
by  person  being  partner  in  ttoo  firms. 

G.  &  L.  were  merchanta  doingbusinesa  in  S.,  the  firm  beinff  composed  of  the 
respondent  and  W.  S.  L.  The  latter  was  also  a  member  of  the  hrm  of  S.  L 
Son  &  Co.,  also  doing  business  in  S.  The  latter  firm  was  composed  of  W.  S. 
L.  and  one  of  the  appellants,  S.  L.  The  appellants  were  owners  of  the  bri^- 
antine  "Flora,"  of  which  S.  L.  was  r^girtered  as  nutnaging  owner.  G.  &  £. 
by  direction  of  the  mana^ng  owner  gave  supplies  to  the  vessel,  and  were  to 
be  repaid  out  of  the  freight  to  be  earned  on  ner  then  intended  voyage.  Sub- 
sequently, on  Nov.  18,  1878,  G.  &  L.  were  put  into  insolvency,  under  the 
Insolvent  Act  of  1875.  The  respondent  obtamed  from  his  individual  and  co- 
partnership creditors  a  dischaige,  and  the  assignee  duly  executed  to  him  a 
transfer  of  the  whole  estate. 

Respondent  then  brought  a  suit,  in  his  own  name,  as  purchaser  of  the  estate,  in 
the  County  Court,  aninat  appellants  as  owners  of  the  venel,  for  recovery  of 
the  price  of  the  supplies  furnished. 

HMy  (1.)  That  the  respondent  had  rightly  brought  the  action  in  his  own  name, 
(2.)  That  the  fact  of  S.  L.  Son  ft  Co.,  of  whi(£  firm  W.  S.  L.  was  a  member, 
having  received^  the  freight  would  not  affect  plaintiff's  right  to  recover  for 
tiie  supplies. 

This  was  an  appeal  from  the  County  Court  of  the  City  and 
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County  of  Saint  John.  The  facts  of  the  case  were  as  follows: —  18B1. 
GriHin  &,  Leonard  were  merchants  doing  business  in  the  City  of  Leonard 
Saint  John,  and  the  firm  was  composed  of  the  respondent,  griffin 
James  Griffin  and  William  S.  Leonard.  William  S.  Leonard 
was  also  a  member  of  the  firm  of  S.  Leonard,  Son  &  Co.,  also 
doing  business  in  the  said  city.  The  latter  firm  was  composed 
of  the  said  Wm.  S.  Leonard,  and  one  of  the  appellants,  Simon 
Leonard.  The  appellants  were  the  owners  of  the  brigantine 
"  Flora,"  of  which  Simon  Leonard  was  registered  as  the  manag- 
ing owner.  The  firm  of  Grifiin  &  Leonard  by  direction  of  the 
managing  owner  gave  supplies  to  the  vessel,  and  were  to 
be  repaid  out  of  freight  to  be  earned  on  her  then  intended  voy- 
age. Subsequently  Griffin  &  Leonard  became  insolvent  under 
the  Insolvent  Act  of  1875,  and  a  writ  of  attachment  issued 
against  them  dated  18th  Nov.,  1878.  The  respondent,  James 
Griifin,  obtained  from  his  individual  and  co-partnership  credi- 
tors a  discharge  and  a  transfer  of  the  entire  co-partnership 
estate  and  effects,  in  coasideration  of  the  payment  of  S300. 
The  discharge  was  duly  confirmed  by  the  Judge,  and  the 
deed  of  transfer  to  the  respondent  was  duly  executed  by  the 
assignee.  The  respondent,  after  the  transfer,  brought  a  suit  in 
his  own  name,  as  purchaser  of  the  estate,  in  the  County  Court 
against  the  appellants,  as  owners  of  the  vessel,  for  the  recovery 
of  the  price  of  supplies  furnished. 

It  appeared  in  evidence  that  Wm.  S.  Leonard  had  informed 
the  appellant,  A.  W.  Masters,  that  the  firm  of  S.  Leonard,  Son 
k  Co.,  had  drawn  a  bill  for  part  of  the  freight;  had  received  the 
amount,  but  that  it  had  gone  in  paying  other  claims.  Whether 
this  conversation  took  place  before  or  after  the  insolvency  of 
Griffin  &  Leonard  did  not  clearly  appear. 

Before  the  arrival  of  the  vessel  on  the  other  side,  her  man- 
agement was  taken  out  of  the  hands  of  S.  Leonard  and  given 
to  the  appellant,  A.  W.  Masters.  A  verdict  was  given  in  the 
Court  below  for  the  full  amount  claimed,  and  the  learned 
County  Court  Judge,  on  application,  refused  to  disturb  the 
verdict.    From  that  judgment  the  present  appeal  was  taken. 

June  25.  Wddon,  Q.  C,  and  Mastei^a,  for  the  appellants. 
Wm.  S.  Leonard,  and  the  plaintiff,  (respondent),  were  partners 
and  furnished  the  goods.    Griffin  &;  Leonard  became  insolvent. 
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^M^'  McLeod,  assignee,  sold  the  whole  estate,  en  hloe;  the  respond- 
Leonard  ent  purchased,  and  McLeod  assigned  it  to  the  respondent. 
GROTnc.  ^^^  ^^^  question  is  whether  Griffin  can  maintain  the  action 
in  his  own  nam&  2nd.  The  appellants  allege  Wm.  S.  Leonard 
was  a  partner  with  Simon  Leonard,  one  of  the  appellants  under 
the  name  of  Simon  Leonard,  Son  &  Ca,  and  that  that  firm 
received  the  money  to  pay  this  debt,  and  we  contend,  as  it  came 
into  the  firm's  hands,  it  was  a  payment 

There  is  no  question  about  the  Insolvent's  right  to  purchase, 
but  there  ia,  as  to  whether  the  deed  en  bloc  ccmveys  the  book 
debts.  2nd,  Whether  as  to  the  book  debts,  the  transferee  stands 
in  the  same  position  as  a  purchaser  of  the  debts  only.  Sec  67 
requires  debts  to  be  sold  at  public  auction.  See  sec.  38  of 
Insolvent  Act;  Jeffery  v.  McTaggart;^  Harrison  v.  Frcusier 
[Palmer,  J.  When  the  Statute  makes  the  transfer  convey  the 
whole  estate,  I  don't  see  how  any  right  to  sue  can  remain  in  the 
transferor.]  The  sale  of  the  estate  en  bloc  only  passes  real  and 
personal  estate,  and  gives  no  right  of  action :  Insolvent  Act, 
sea  38.  It  might  be  that  it  would  include  debts  if  there  was 
no  other  provision  of  the  Act ;  but  there  is  a  special  provision : 
sec.  67.  [King,  J.  Must  there  not  be  some  provision  in  the 
Act  as  to  recovering  debts  sold  as  part  of  the  estate  en  bloc  f] 
We  can  find  none. 

Leonard  admitted  he  had  received  the  m<mey  to  pay  the  bills. 
[EiNQ,  J.  Is  it  not  equally  consistent  that  that  conversation 
was  after  the  insolvency  ?]  There  is  nothing  positive,  but  as 
Leonard  was  then  trying  to  collect  the  money,  it  was  probably 
before.  If  the  money  came  into  the  hands  of  William  S. 
Leonard,  it  was  a  payment  of  the  debt  The  Judge  should  have 
left  it  to  the  jury  as  to  whether  it  did  come  into  the  hands  €i 
William  S.  Leonard  to  pay  this  amount. 

A.  A.  Stooktony  for  the  respondent 

The  insolvent  can  purchase  the  estate,  and  sue  for  the  reoov- 
eiy  of  debts  in  his  own  name.  The  fact  that  only  one  of  the 
insolvents  became  the  purchaser  does  not  alter  this  eifect  The 
estate  was  sold  en  bloc,  as  provided  by  sec  38  of  the  Act  The 
term  "  estate  "  comprehends  everything  that  becomes  vested  in 
the  assignee  under  the  Act, — the  entire  estate,  induding  ehoses . 

— . a 
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in  action  of  all  kinds ;  and  the  deed  of  transfer  thereof  by  the  ^S8i. 
assignee,  ander  a  sale  en  bloc,  conveys  to  the  purchaser  every-  Leona&d 
thing  that  became  vested  in  the  assignee.  The  sale  of  debts  ORmiN. 
under  section  67,  only  applies  to  those  too  onerous  or  doubt- 
ful for  the  assignee  to  collect.  The  deed  of  transfer  in  this 
case  vested  in  the  respondent  the  entire  estate,  including 
choses  in  action.  He  has  therefore  a  right  under  section  69  to 
sue  for  the  recovery  of  the  same,  in  his  own  name.  The  case 
of  Kiiaon  v.  Hardtvick,^  is  an  authority  directly  in  favor  of 
respondent.  The  opinion  of  Willes,  J.,  in  that  case  is,  that 
where  the  law  allows  the  assignment  of  a  chose  in  action,  the 
power  to  bring  an  action  in  respect  of  it  necessarily  follows. 
As  to  the  second  objection,  there  is  no  evidence  that  W.  S. 
Leonard  was  a  partner  of  the  firm  of  S.  Leonard,  Son  &  Co. 
But  if  he  were,  the  mere  receipt  of  freight  money  by  S.  Leon* 
ard,  Son  &  Co.,  as  managing  owners,  would  not  be  a  payment 
to  Griffin  &  Leonard.  S.  Leonard  was  on  the  registry  as  man- 
aging owner.  W.  S.  Leonard  had  no  interest  in  the  vessel. 
There  is  no  evidence  that  S.  Leonard,  Son  &  Co.  received  any 
money  from  freight  specifically  to  pay  this  claim.  Money  was 
received  by  them  to  pay  bills  generally,  but  it  went  some  other 
way,  and  this  claim  was  not  paid.  They,  as  managing  owners, 
were  not  responsible  to  pay  any  money  to  Griffin  &>  Leonard, 
but  to  the  owners  of  the  vessel — the  appellants  in  this  case ; 
and  the  owners  were  liable  to  Griffin  &  Leonard  for  necessary 
stores  famished  the  ship  by  direction  of  the  managing  owner. 
It  is  submitted  the  learned  Judge  in  the  Court  below  was  right 
in  refusing  a  new  trial,  and  this  appeal  should  be  dismissed 
and  with  costs. 
Masters,  in  reply. 

Per  cturiarrh,  Appeal  diemisaed  with  coats. 

iL.  IL  7C.  p.  473. 
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1881.  NICHOLSON  v,  TEMPLE. 

Certificate /or  costs — Where  jtidgsy  wlw  tried  cause,  dies  before 

giving  certifi^ccUe. 

\Vhere  the  judge  who  tried  a  caase  has  died  without  giving  the  plaintiff  a  cer- 
tificate for  costs,  he  is  without  remedy,  as  another  judge  cannot  grant  the 
certificate. 

This  was  an  application  for  a  certificate  for  costs,  the  ver- 
dict having  been  for  an  amount  under  $100.  The  judge,  (Mr. 
Justice  Fisher,)  who  tried  the  cause  having  died,  pending  an 
appeal  to  the  Supreme  Court  of  Canada,  application  was  made 
to  Mr.  Jastice  Weldon  for  the  certificate,  and  he  referred  the 
matter  to  the  Court. 

June  16.    E.  L,  Wetniore  for  the  plaintiff.. 

In  this  case  the  plaintiff  showed  by  affidavits  that  his  counsel 
spoke  to  Judge  Fisher  and  he  said  he  would  give  the  certifi- 
cate, but  owing  to  the  appeal  it  was  not  got.  Under  the  cir- 
cumstances I  think  another  judge  can  grant  the  certificate. 

Reading  the  section,  upon  its  face,  the  judge  who  tried  the 
cause  alone  could  grant  the  certificate,  but  under  chapter  118, 
section  1,  sub-section  2,  "authority  to  a  justice  of  any  court  to 
do  any  act  shall  empower  any  other  justice  of  the  same  court 
to  act  in  his  stead  when  necessary."  Unless  this  applies  to  a 
case  where  a  power  is  cast  on  a  particular  judge  to  act,  it  would 
be  senseless.     The  words  are  certainly  very  large. 

He  also  discussed  the  merits,  but  it  is  not  necessary  to  give 
the  argument  respecting  them. 

George  F.  Oregory,  contra.  Section  50  provides  that  the 
certificate  must  be  granted  by  the  judge  who  tries  the  cause. 
Costs  are  first  taken  away.  [King,  J.  We  ought,  however,  to 
start  with  the  idea  that,  under  the  Statute  of  Gloucester,  plain- 
tifiTs  are  entitled  to  costs  as  a  matter  of  right.]  Then  there  is 
no  authority  which  can  interfere  with  the  taking  away  of  costs 
under  the  first  part  of  the  section,  except  the  judge  who  tried 
the  cause. 

[King,  J.  The  statute  in  effect  says  the  matter  of  costs  shall 
be  determined  by  the  judge  who  tried  the  cause,  and  if  he  can- 
not determine  them  some  other  judge  must  of  necessity  do  so.] 

Then  there  is  no  neceasity  of  a  certificate.    The  costs  are  ex- 
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pressly  taken  away  unless  such  a  thing  is  done.    [Allen,  C.  J.       ^^^' 
That  is  the  difficulty  to  my  mind.]  <  Nzoholbon 

Judgment  is  to  be  exercised  as  to  the  necessity  for  another     xximv. 
judge  acting,  and  the  judge  in  whom  the  power  is  vested  is  to 
judge  of  the  necessity. 

[Allen,  C.  J.  Suppose  a  judge  had  granted  a  summons  on 
review  from  a  Justice's  Court  and  he  died  before  the  hearing, 
could  not  another  judge  act  in  his  place?]  I  submit  not. 
[Allen,  C.  J.  I  think  he  might  under  chapter  118.]  If  so, 
that  would  be  a  case  under  that  chapter  and  therefore  it  is  not 
open  to  the  argument,  that  unless  this  case  is  under  it  the  sec- 
tion would  be  useless.  Another. judge  cannot  be  put  in  the 
stead  of  the  judge  who  tried  the  cause. 

[Kino,  J.    Is  not  this  a  matter  of  procedure  to  be  determined, 

certainly  by  the  judge  who  tried  the  cause  if  possible  ?    If  he 

is  dead,  must  it  not  be  determined  somehow  ?]    The  Legislature 

has  itself  determined  the  matter — it  has  taken  away  the  costs 

except  in  one  event.    It  is  strange  we  can  find  no  decisions  on 

the  point.    I  am  informed  there  is  a  case  which  arose  after 

the  death  of  Mr.  Justice  Taunton  where  another  judge  refused 

to  grant  certificates ;  but  I  cannot  find  such  a  case. 

WetTnore,  in  reply. 

Cur.  adv.  vult. 

The  judgment  of  the  Court,  (Allen,  C.  J.,  and  Weldon, 

Wetmore,  Duff,  and  Kino,  JJ.,)  was  now  delivered  by 

Allen,  C.  J.  It  is  admitted  that  no  certificate  can  be  granted 
in  this  case,  unless  it  comes  within  the  provisions  of  the  118th 
diapter  of  the  Consolidated  Statutes,  which  enacts  that  in  the 
construction  of  all  Acts  of  Assembly  the  rules  thereinafter 
mentioned  shall  be  observed  with  respect  to  certain  terms,  un- 
less otherwise  expressly  provided  for,  or  such  construction 
would  be  inconsistent  with  the  manifest  intention  of  the  Legis- 
lature, or  repugnant  to  the  context.  Then  follows  the  clause 
which  is  relied  on  by  the  plaintiff,  viz. : — "  Authority  to  a  Jus- 
tice of  any  Court  to  do  an  act  shall  empower  any  other  Justice 
of  the  same  Court  to  act  in  his  stead  when  necessary.'' 

We  think  this  provision  does  not  apply  to  a  case  like  the 
present  "The  manifest  intention  of  the  Legislature"  was  that 
the  Judge  who  tried  a  cause,  and  had  a  full  knowledge  of  all  the 
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^^^'       dhstunflt^oeB  sbould  \ks  the  pemm  to  detentiiile  whefther  the 

KicitoLBON  plaintiff  had  good  cause  for  bringing  the  aetion  in  this  Coort 

'^^j^     If  the  plaintiff  is  prevented  by  the  death  of  the  Judge  from 

obtiKining  sueh  eeMificate,  we  think  he  is  without  remedy. 

This  was  admitted  in  a  somewhat  similar  cslse,  Borradaih  v. 

Ndson^  and  expressly  dedded  in  SouJthwM  v.  Bvrd,^  and 

AMey  v.  Jtyy,^ 

Motion  refused  without  coets. 


1881.        In  thb  matter  op  BECKWItH  and  another,  Studentb-at-law. 

June,        Attorney — Admimon  of^-Where  applicarU  had  no  notice  of  new  By«r 

Lawe  of  the  BanriHera*  Society. 

The  Bje-Lftwt  of  the  Bftrtlrteft*  Sooietj  relatiag  to  tiM  •dauMien  of  Atkomeys, 
iipproyed  by  the  Gonrt  in  Eeeter  Tenn  last,  were  not  pabUriied  until  M&j. 
Two  ftadents-at-Law,  who,  under  the  new  Bye-Lewe,  mi^t  have  been  admi^ 
ted  in  Haeter  Term,  had  no  notice  of  the  mlee,  afkL  oame  up  at  this  Term  for 
examination.  The  Barristere'  Society  having  recommendea  their  admiaioii. 
the  Oonrt,  nnder  the  peculiar  cirountttanoee  of  the  case,  allowed  the  appli- 
oants  to  be  enrolled,  etating*  however,  that  this  maat  not  be  oonadered  a 
precedent  for  any  departure  from  the  roles  in  future. 

June  22.  Fraeer,  A.  0.,  moved  that  Robert  Beckwith  and 
Charles  Edward  Sumner,  be  admitted  Attorneys  of  the  Court, 
reading  a  resolution  of  the  Barristers'  Society,  recommending 
their  admission. 

The  facts  relied  on  in  support  of  the  motion,  are  stated  in  the 
judgment  of  the  Court,  [Allen.  C.  J.,  Weldon,  WETMORE,and 
Palmer,  JJ.]  which,  on  the  following  day,  was  delivered  by— 

Allen,  C.  J.  These  young  gentlemen  are  in  this  position, 
They  have  completed  the  necessary  term  of  study,  and  would 
have  been  entitled  to  come  up  for  eumination  at  the  last  Easter 
term  under  the  altered  Bye-Laws  of  the  Banisters'  Society. 
These  Bye-Laws,  however,  were  only  approved  of  very  late  in 
the  term,  and  were  not  published  in  the  Oazette  until  May,  and 
these  gentlemen  had  no  notice  of  them  until  after  the  term  had 
passed.  Therefore,  under  the  peculiar  circumstances  of  this 
case,  and  the  Barristers'  Society  having  necommended  their  ad- 
mission, the  Court  will  allow  them  to  be  enrolled.  This,  how- 
ever, must  not  be  taken  as  a  precedent  for  any  departure  from 
the  rules  in  future. 

The  a/ppUcomts  were  sworn  cmd  enircUed  acoordi/ngly^ 


rf  fc^ti 
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THE  QUEEN  v.  DAYTON  and  anothbb.  188L 

Nin — Where  nU  entered  on  Crown  paper^^When       [Jufy. 
applicant  entitled  to  have  made  abeoltite. 


A  rale  MM  havix^  hetm.  taken  oat  and  aervedt  vequixvM  defendw^  to  libew 

~  y  a  oertain  conviction  made  by  tnem  am  ~ 

^-^ JO,  uieTdidnoteirt«ntibftQaie.ontbe  .^ ^^ 

Hddy  That  the  eecond  motion  day  of  the  tenn  waa  the  proper  time  for  moving 


cuae  at  this  term  why  a  certain  conviction  made  by  uem  as  Juitioet  should 

Cuown. 


not  beqnMhad,  thejr  did  not  enten  tfaa  oaie-on  tbe  Cixnm|Mper, 
fe2(^  That  the  eecond  motic 
to  make  tiie  rale  abaolnte. 

June  26th.  Quin/n  moved  to  make  absolute  a  rule  msi,  to 
quaah  a  oonvietieii  by  the  def endante-  of  one  White.  The  rule 
was  granted  in  Easter  Term  last  requiring  the  defendante  to 
shew  cause  at  tiie  present  term  why  the  ecMiviction  should  not 
be  quashed.  The  defendants  did  not  enter  tibe  ease  on  the 
Crown  paper,  Mkd  he  submitted*  that  he  was  now  (this  b^ing  the 
last  eonmion  motion  day)  ^titled  to  have  the  rule  made 

absolute. 

Owr.  adv*  viUt. 
The  judgment  of  the  Court  was  now  delivered  by — 

Allen,  C.  J.  This  was  an  application  to  make  absolute  a 
rule  nisi  to  quash  a  conviction. 

The  rule  was  graijitod  in  JBavter  Tenn  laat,  requiring  ^the  de- 
fendants to  shew  cause  at  the  present  term  why  the  conviction 
should  not  be  quashed ;  and  if  cause  was  intended  to  be  shewn 
the  defendants  should  have  entered  the  qase  on  the  Crown  paper 
on  the  first  day  of  the  present  term.  Not  having  been  so  en- 
texedya  motion  was  made  on  .the  seeond  Saturday  in  tfae  tenn 
to  make  tbe  rule  aJbsolute;  but  some  diMibt  vas  expressed 
whether  the  siotion  was  not  premature,  and  whether  the.de- 
feadaots  had  not  the  whole  term,  within  whioh  they  oonld 
enter  the  case  on  tbe  paper  hfy  leave  of  the  Court  See  Qravea 
^.SieeoKk^ 

At  the  tinke  that  ease. was  decided,  the  Term  only  larted  two 
weeks,  afid  the  last  day  of  .th^  Tem-^tihe  second.  Saturday — 
was  a  <wnn>an  xostion  day  on  which  parties  were  entitlad  to 
move  to  make  absolute  rules  niei  returnable  at  the  Term,  and 
against  whioh  iu>  cause,  had  been  shawn  or  entry  made<  to  shew 
cause.  But  now,  though  tibe  Tenn  oenti&Aies  till  the  third 
Satafday,rihe  Jaat  tkiy.  of  the  Xerm;i8  Bot.ia.Conunon  noti<» 
d&y,  and  tbewiove'  w^iti^k.  it  we»ilil  be  uniMaonaUs}  to  cam- 
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18BL       pel  parties  who  have  obtained  rules  nisi  to  set  aside  proceedings 

The  Quksk  — and  which  rules,  unless  otherwise  stated,  are  returnable  on 

Datton.     ^^  ^^^  ^7  ^^  ^^^  Term  after  that  on  which  they  were  granted 

— ^to  wait  till  the  succeeding  term  before  they  can  move  to  make 

such  rules  absolute  for  default  of  entry  on  the  proper  paper. 

The  Rule  of  Hilary  Term  last  requires  that  all  entries  on  the 
respective  papers  be  mad^  before  the  opening  of  the  Court,  on 
the  first  day  of  Term,  and  that  no  entry  shall  afterwards  be 
allowed,  except  for  good  cause  shewn,  and  upon  motion  made 
on  one  of  the  common  motion  days.  It  was  the  defendants' 
duty,  therefore,  if  they  intended  to  shew  cause  against  the  rule, 
but  had  omitted  to  enter  the  case  on  the  Crown  paper,  to  apply 
for  leave  to  do  so,  at  the  latest,  on  the  second  common  motion 
day.  Not  having  made  any  such  application,  we  think  the  party 
who  obtained  the  rule  nisi  was  entitled  to  move  to  make  it 

absolute  on  that  day. 

Rvle  absoLuU  to  quash  the  conviction. 


1881. 


KNOX  OT  AL,  <;.  GREGORY. 


j^^  Practice — AUomeya — Understandings, 


It  is  muoh  better  that  Attorneys  should  carry  on  their  business  aooording  to 
the  established  rules  of  practice  than  by  understandings,  which  generally 
lead  to  disputes. 

June  14.  TTaZZace,  for  the  defendant,  moved  to  set  aside  an 
order  of  Weldon,  J.,  made  at  Chambers,  dismissing  a  summons 
to  strike  this  cause  off  the  docket.  He  cited  McLeUcmd  v. 
Masson.^  The  statements  in  the  affidavits  used  before  the  judge 
were  conflicting,  and,  as  the  only  value  of  the  judgment  is  in  the 
remarks  of  the  Court  as  to  the  advisability  of  attorneys  cany- 
ing  on  their  business  according  to  the  established  rules  of  prac- 
tice, rather  than  by  understandings,  it  will  not  be  necessary  to 
give  the  facts  further  than  as  they  are  referred  to  in  the  judg- 
ments. 

The  Court  took  time  to  consider  and  on  a  subsequent  day 
the  following  opinions  were  delivered  :•«- 

Wetmobe,  J.     This  cause  stood  as  a  remanet  by  order 

made  at  the  March  Circuit  for  St  John,  and  being  on  the 

* 

i2Pligi.806l 
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remanet  docket  at  the  May  Circuit,  the  presiding  judge,  on       ^881. 
application  of  the  plaintiff'  attorney,  ordered  it  to  stand  as  a       Knox 
remanet  for  the  St.  John  August  Circuit.    The  defendant's    qmSoby. 
attorney,  on  the  21st  May,  obtained  sunimons  from  Justice 
Weldon  to  strike  the  cause  off  the  docket  for  the  May  Circuit, 
on  the  ground  that  no  notice  of  trial  had  been  served  or  given 
(uxordvng  to  the  "inUea  and  practice  of  the  Cowrt;  which  was. 
discharged  after  hearing  at  its  return. 

Where  a  cause  is  made  a  remanet  notice  of  trial  is  necessary : 
JVoder  v.  Hardmg}  The  affidavit  of  Mr.  Wallace,  the  defend- 
ant's attorney,  on  which  summons  was  granted,  stated  that  no 
notice  of  trial  whatever  had  been  given  to  or  served  on  him  for 
the  May  Circuit.  An  affidavit  of  the  plaintiffi'  attorney,  Mr. 
Forbes,  was  used  on  shewing  cause,  which,  after  detailing  some 
proceedings  about  a  commission  which  issued  on  the  defend- 
ant's application,  in  paragraph  five,  (I  give  the  exact  words  of 
the  affidavit) :  "  That  the  defendant's  attorney  expressed  his 
fears  that  it  would  be  impossible  for  him  to  have  the  com- 
mission returned  by  that  date,"  (referring  to  the  time  Mr.  Jus- 
tice King  had  fixed  for  the  return  of  the  commission,  13th  May, 
mentioned  in  a  previous  paragraph,)  "  when  I  stated  on  behalf 
of  the  plainti£&  that  I  was  willing  the  cause  would  stand,  and 
by  consent,  and  he  would  now  accept  notice  of  trial  for  the  then 
next  Circuit  Court;  that  on  my  return  to  my  office  I  made  the 
following  entry  in  my  minute,  or  prsecipe  book  'April  17,  attg. 
before  Judge  Eang  as  to  commission,  Wallace  accepts  service  as 
for  May  Circuit  of  notice  of  trial  on  condition  that  commission 
is  returned  by  Friday,  May  13th,  cause  not  to  be  pressed  until 
20th,  this  agreed  to  by  Wallace.' " 

The  conversation  with  Wallace  does  not  seem  to  agree  with 
or  warrant  this  entry.  Mr.  Forbes  states  he  said  to  Wallace 
he  was  willing  the  cause  would  stand  and  he,  that  is  he,  Forbes, 
woald  accept  notice  of  trial.  It  is  not  stated  that  Mr.  Wallace 
was  willing  it  would  stand  or  that  he  would  accept  notice  of 
trial  for  the  next  Circuit  Court.  In  paragraph  six  Mr.  Forbes 
states,  among  other  matters  not  necessary  to  refer  to,  that 
about  the  first  of  May,  Wallace  told  him  he  did  not  propose  to 
go  to  trial  unless  he  was  ready  as  he  had  received  no  notice  of 

12  KeiT,  87& 
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^^^'  trkJ.  When  Forbes  called  hk  i^ttention  to  the  agreement  and 
Khoz  undentanding  of  the  17th,  Wallaoe  replied  he  did  not  pro- 
Gbboory.  po^to  have  his  dieat  sworn  in  a  hole.  In  paoragr^h  seven 
Mr.  Forbes  s&ys  he,  thereupon,  immediately  prepared  a  notice 
of  trial  for  the  May  Circuit  and  offered  it  to  Wallace  which  he 
refused  to  aeeept.  The  time  this  notice  was  offered  Wallace 
wpuld  not  give  fourteen  days,  the  Circuit  opening  on  the  tenth. 
Mr.  Forbes  and  Mr.  Wallaoe  do  not  agree  in  thdr  general  ac- 
count, of  the  toraasaction,  but  Mr.  Wallace  swears  positively  he 
did  not  get  the  required  notice  of  trial  and  I  have  stated  Mr. 
Forbes'  account  of  what  nc^ce,  if  any,  was  given.  The  other 
parts  of  the  affidavits  I  do  not  think  it  neeeasary  I  should 
refer  to. 

Mr.  Walhuoe's  denial  of  any  notice  of  trial  being  given  is 
corrobooated  by  Mr.Forbes  giving  him  a  written  notice. of  trial 
about  the  fimt  of  May,  which  is  dated  Slst  April,  1^1.  It 
was  a  very  easy  matter  for  Mr.  Forbes  to  have  ^ven  the  CHrd- 
inary  notice  of  trial — ^it  was  a  matter  he  had  the  entire  contiol 
of.  He  wanted  no  consent  from  Wallaoe,  nor  does  it  seem  he 
had  any ;  from  the  statement  in  his  affidavit,  he,  Mr,  Forbes^ 
coTksemkd;  the  consent  of  Mr.  Wallace,  however,  was  what 
was  required,  and  if  he  had  such  consent,  why  not  rely  upon 
it  instead  of  giving  a  written  notice  of  trial  alxwt  the  first  of 
May  ?  If  gentlemen  will  rely  upon  understandings  instead  of 
foUowing.the  established  practice,  they  must  take,  tiie  eoose- 
quenoes  that  arise  from  misunderstandings,  which  we  all  know 
too  freqidtently  occur,  and  when  diffioilties .  arise  the  party  re- 
lying on  an  understanding  must  be  prepared  to.  make  the  mat- 
ter of  the  understanding  out  to  a  reasonable  extent>at  the 
least,  which,  I  think  Mr.  Forbes  has  not  done  in  the  pies- 
ent:oaae.  The  wording  of  his  affidavit,  whatever  he  intended 
to.  put  forward,  does  not,  apart  from  the  entry  in  his  prse^pe 
book,  which  as  before  stated  I  don't  think  the  alleged  conyer- 
sation  warranted,  show  any  consent  of  Mr.  Wallace,  and  what- 
ever inference  might  be  drawn  from  what  is  stated^  it  is  com- 
pletely destroyed  by  the  fact  of  the  written  notice  of  trial 
being  given  after  Mr.  WaUace  stated  he  had  not  received  any 
notice  ior  trial  and  too  late  for  the  Circuit.  Under  the .  cir- 
cumstances, I  think  the  positiye. statement  of  Mr.  Wallace,  that 
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he  hiad  not  received  any  notice  of  trial,  should  for  the  present       ^881. 
prevail,  and  liiat  he  is  entitled  to  the  rale  nisi  moved  for.    No       Kvox 
donbi  expense  wonld  attend  the  granting  of  rule  nm,  and  it    q^^^. 
may  be  this  application  would  be  successfully  answered,  still 
if  notice  of  trial  has  not  been  given,  which  so  far  appears  to  be 
the  case,  or  sach  an  understanding  established  as  does  away 
with  the  necessity  of  such  notice,  which  so  far  does  not  appear, 
the  defendant  is  entitled  to  haavethe  cause  struck  off  the 
docket  as  a  clear  l^al  right,  whidi  I  don't  feel  myself  justi- 
fied in  denying  him,  and  apart  from  the  question  of  legal  right, 
allowing  the  cause  to  stand  as  a  remanet,  under  the  circum- 
stances, as  at  present  before  the  Court,  affords  countenance  to 
a  loose  system  of  practice  which  I  think  very  dangerous  to  en- 
courage by  a  considered  judgment  of  the  Court. 

Allbn,  C.  J.  As  the  statements  in  the  affidavits  used  before 
Mr.  Justice  Weldon  on  the  application  to  strike  this  cause  off 
the  docket,  were  conflicting  in  respect  to  the  agreement  to  go 
to  trial  at  the  May  Circuit,  I  cannot  say  that  he  was  wrong  in 
refusing  to  make  the  order. 

If  a  rule  niei  should  be  granted  in  this  case,  it  would  add 
considerably  to  the  expense  which  one  or  the  other  of  these 
parties  will  be  obliged  to  pay,  and  would  not  be  of  any  jwacti- 
cal  advantage  if  made  absolute.  I  cannot  see  that  the  defend- 
ant will  be  prejudiced  by  allowing  the  cause  to  stand  as  a 
remanet.  therefore,  under  the  circumstances,  it  will  be  for  the 
benefit  of  both  parties  to  refuse  this  application. 

I  do  not  wish  to  be  understood  as  by  any  means  eneonrag- 
ing  a  loose  mode  of  practice  between  attorneys.  It  is  much 
better  that  they  should  canry  on  their  business  according  to  the 
estabUshed  rules  of  practice  than  by  understandings,  which 
generally  lead  to  disputes. 

Hie  rule  will  be  refused.  Mr.  Justice  Duff  and  Mr.  Justice 
King  agree  in  this  conclusion. 

Muie  refused. 
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1881.  JONES  V.  THE  MUNICIPALITY  OF  ALBERT. 

July,         Dfhmtfwres  Uaued  wnder  38  Vic.,  c.  86 — In  lumda  of  third  parHea — 

Cottpons — IfUereH  on. 

Held,  adhering  to  the  opinion  expressed  in  this  case  in  4  P.  &  B.,  78^  that 
Debentures  issued  uncTer  38  Vic.  c.  85,  sealed  with  the  seal  of  the  General 
Sessions  of  the  Countv  of  Albert,  acquired  by  the  4th  section  of  the  Act,  a 
negotiable  character  like  promissory  notes  payable  to  bearer,  and  that,  in  the 
hands  of  third  parties,  their  validity  amid  not  be  questioned. 

Interest  on  coupons  is  not  recoverable. 

This  was  an  action  brought  to  recover  the  amount  of  several 
coupons  for  interest  upon  certain  debentures  issued  under  38 
Vic,  c.  85,  and  bearing  the  seal  of  the  General  Sessions  of  the 
County  of  Albert.  One  of  the  defendants'  pleas  denied  that 
the  debentures  had  been  issued  in  the  manner  required  by  the 
Act,  but  the  plea  was  held  bad  on  demurrer.    (See  4  P.  &  6. 78.) 

The  issues  in  fact  came  on  for  trial  before  Mr.  Justice  Duff, 
at  the  St.  John  Circuit,  in  August,  1880.  The  plaintiff  proved 
the  seal  of  the  General  Sessions  of  the  County  of  Albert  attached 
to  the  debentures ;  the  signature  thereto  of  Mr.  Lewis,  who 
acted  as  Chairman  of  the  Sessions,  and  also  that  of  Mr.  Morse, 
the  Clerk  of  the  Peace.  The  debentures  were  dated  in  July 
and  September,  A.  D.  1875 ;  and  the  coupons  were  made  pay- 
able half-yearly.  The  counsel  for  the  defendants  offered  to 
prove  that  the  requirements  of  the  law  had  not  been  complied 
with  in  issuing  the  debentures,  but  the  learned  Judge  rejected 
the  evidence. 

A  verdict  was  found  for  the  plaintiff  for  the  amount  of  the 
coupons,  and  also  for  $32.28  interest  on  the  coupons,  leave  being 
reserved  to  reduce  the  verdict  by  the  latter  sum. 

Oct.  22, 1880.  G.  A.  Palmer,  for  the  defendants,  moved  for 
a  new  trial,  and  contended  that  the  evidence  was  admissible 
under  the  pleas  of  never  indebted,  as,  if  the  debentures  were 
not  legally  issued,  there  could  be  no  indebtedness.  He  also 
submitted  that  plaintiff's  remedy,  if  any,  was  by  way  of  man- 
damus. At  all  events,  the  interest  on  the  coupons  could  not  be 
recovered. 

Wddon,  Q.  C,  contra,  relied  on  the  previous  judgment  given 

on  the  demurrers,  but  admitted  that  he  was  doubtful  about 

plaintiff's  right  to  interest  on  the  coupons. 

Cur.  adv.  vuU. 
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The  judgment  of  the  Court  was  now  delivered  by  ^^^' 

Allen,  C.  J.    This  was  an  action  brought  to  recover  the       Joksb 
amount  of  several  coupons  for  interest  upon  certain  debentures  xhb  Mumas» 
issued  under  38  Vic,  c.  85 ;  and  bearing  the  seal  of  the  General    i^j^i-rnr  or 
Sessions  of  the  County  of  Albert.    The  case  was  before  the 
Court  on  a  previous  occasion,  on  demurrer  to  several  of  the 
pleas,  and  judgment  was  given  for  the  plaintiff  on  all  the  de- 
murrers.   (See  4  P.  &  B.  78.) 

One  of  the  pleas  which  was  then  held  to  be  bad  denied  that 
the  debentures  had  been  issued  in  the  manner  required  by  the 
Act  of  Incorporation. 

The  issues  in  fact  came  on  for  trial  before  Mr.  Justice  Duff 
at  the  Saint  John  August  Circuit,  1880.  The  plaintiff  proved 
the  seal  of  the  General  Sessions  of  the  County  of  Albert,  at- 
tached to  the  debentures ;  the  signature  thereto  of  Mr.  Lewis, 
who  acted  as  Chairman  of  the  Sessions  and  also  that  of  Mr. 
Morse,  the  Clerk  of  the  Peace.  The  debentures  were  issued  in 
July  and  September,  1875,  and  the  coupons  were  made  payable 
half-yearly  at  the  Bank  of  New  Brunswick ;  presentment  of 
which  at  the  Bank  was  admitted  to  have  been  made. 

The  counsel  for  the  defendants  offered  to  prove  that  tw  ordei* 
had  been  made  for  the  issuing  of  the  debentures  at  any  Qeneml 
Sessions  of  the  Peace  of  the  County  of  Albert  in  1875;  that  no 
certificate  of  the  Town  Clerk  of  the  Parish  of  Elgin,  of  the 
election  mentioned  in  chap.  85,  sec.  9,  was  ever  produced  at 
any  Special  Session  of  the  General  Sessions,  at  which  Mr.  Lewis 
presided ;  that  Mr.  Lewis,  whose  name  was  subscribed  to  the 
debenture  in  evidence,  was  not  Chairman  of  any  General  or 
Special  Se&sions,  at  which  any  order  for  the  issuing  of  the  de- 
benture was  made ;  that  no  certificate  of  the  engineer  appointed 
by  the  Governor  in  Council,  as  required  by  chap.  85,  section  2, 
was  ever  produced  at  any  Court  of  General  Sessions  of  which 
Mr.  Lewis  was  Chairman ;  that  the  sufficiency  of  no  such  cer- 
tificate was  ever  passed  upon  by  any  Court  of  Sessions  at  which 
Mr.  Lewis  was  Chairman,  as  required  by  the  2nd  section ;  and 
that  these  debentures  had  never  been  issued  by  the  General 
Sessions. 

The  learned  Judge  rejected  the  evidence ;  and  we  think  it 
was  properly  rejected.    Every  fact  which  the  defendants'  coun- 

voi  v.-p.  ft  B.  ae 
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^^^'       8el  offered  to  prove,  bad  already  been  pleaded,  and  upon  demur- 

J05ES       rer,  the  pleas  had  been  proncmnced  to  be  bad.    In  our  judgment, 

Tbs  Munci-  ^°  ^^^  occasion,  we  said  that  the  debentures  under  the  seal  of 

r^mroF    the  Sessions,  *^  acquired  by  the  4th  section  of  the  Act  a  n^^oti- 

able  dnuracter  like  promissory  notes  payaUe  to  bearer.    They 

got  into  the  hands  of  third  persons,  stamped,  as  it  were,  with 

the  declaration  of  the  Act,  that  on  th^r  issue,  it  shall  be  taken 

that  everything  required  by  the  Act  to  make  them  valid  had 

been  done  ; — ^in  other  words,  that  they  were  a  legal  and  binding 

security  for  the  amount  which  they  represented,  and  that  their 

validity  could  not  be  disputed." 

The  jury  found  for  the  plaintiff,  and  assessed  the  dam^es  at 
$330.28,  including  932.28  for  interest  on  the  coupons,  from  the 
date  when  they  respectively  became  payable,  with  leave  for 
the  defendants'  counsel  to  move  to  reduce  that  verdict  by  the 
latter  amount,  if  the  Court  should  think  that  interest  on  the 
coupons  was  not  recoverable.  No  authority  has  been  cited  for 
the  recovery  of  such  interest,  and  we  think  it  cannot  be  allowed. 
The  verdict  will  therefore  be  reduced  by  the  snm  of  $82.28 ; 
and  the  rule  for  a  new  trial  will  be  refnsed. 

Jvdgm^ent  accordingly. 


1881.  Xti^  LUNT  ET  AL.  V,  LLOYD. 


Juiu,        Negligence — Placing  anchor  of  Dredge  in  cltminel  of  public  Juarbour — 

Master  TmuU  place  htioys  or  signals — Wfisre  Dredge  the  jyroperti/ 
of  the  Crown^  and  being  tised  in  improving  navigation — lAabilUy 
of  master  for  acts  offsUow  servants  of  ike- Crown, 

Bf  the  fint  coiui%  of  the  declwatton  it-wM  alleged  that  the  xBMter  of  a  Qovem- 
ineiit  Dredge  placed  the  anchor  of  the  Dredge  in  the  main  chanael  of  a  pablic 
harboar,  with  the  fluke  of  the  anchor  sticking  up,  and  so  left  it,  for  an  nnrea- 
aooable  length,  of  time,  withoui  placing  any  proper. bnoy. or  signal  to  mark 
the  place  of  the  anchor,  and  without  taking  any  proper  means  to  ^uard  ag|sinat 
accidents  to  vessels  navigating  the  harbour,  and  that  the  plaintiffs'  manners 
having  oooaaion  to  pfws  out  of  the  said  harbour  with  the  pbuati&'  vesasl, 
without  any  default  on  their  part,  ran  upon  the  anchor,  and  injured  the 
vessel. 

HMj  that  the  const  deecribed  a  good  cause  of  action.;  that  the  master  of  the 
Dredge  should  have  placed  a  buoy  to  the  anchor  to  warn  vessels  nangating 
theharboov. 

By  the  third  count  it  was  alleged  that  the  master  of  a  Dredge  placed  the 
anchor  of  the  Dredge  in  a  part  of  the  Channel  of  a  public  himour  usually 
navigated  by  vessels^ in  a  daagenms  and  improper  position^  and. permitted 
the  same  to  remain  in  such  dangerous  and  improper  position,  and  that  the 
plsintlffii'  Vessel  in  passing  out 'of  the  said  harbour  in  charge  of  their  muiners 
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withoai  any  knowledge  on  the  part  o^the  latter  of  the  improper  and  danger-  1881. 

008  position  of  the  anchor,  and  withoat  any  default  on  their  part,  ran  on  the 

anchor  and  was  injared,  &c.  LuKT 

Heldj  that  the  count  disclosed  a  good  cause  of  action.  LiIoyii 

By  the  plea  the  defendant,  the  master  of  the  Dredge,  alleged  that  the  Dredge 
was  ine  property  of  Her  Majesty,  and  was  being  used  m  dredging  out  and 
impKoving  a  public  harbonr,  that,  lor  this  purpose,  dredging,  it  was  neoessary 
to  anchor  it,  and  that  he  directed  A.  McI.  and  otihers  to  put  the  anchor  out, 
and  that  they  jilaced  it  in  the  manner  alleged  in  declaration,  without  any 
knowledge  on  his  part  that  it  was  carelessly  and  improperly  put  out,  and  that 
A.  McI.  and  the  others  were  not  employed  by  him,  but  were  his  fellow  ser- 
vants in  the  employ  of  Her  Majerty. 

Hdd,  that  the  plea  did  not  affocd  an  answer  to  the  deolantion,  that  the  master 
d  the  Dredge  having  directed  the  men  to  pat  out  the  anchor  in  a  plaoe  where 
it  might  be  dangerous  to  navigation,  could  not  excuse  himself  by  sayinc  tibe 
men  were  his  fellow-servants  m  Her  Majesty's  employ,  and  that  he  did  not 
know  it  was  ne^igently  or  improperly  placed  there. 

Demurrer  to  the  first  and  third  counts  of  the  declaration,  and 

to  the  second,  third,  fifth,  uid  seventh  pleas.    On  the  argument 

\kte  second  and  fifth  pleas  were  admitted  to  be  bad.    The  third 

and  seventh  pleas  were  suh<%tantially  the  same. 

First  count :  For  that  whereas  before  the  happening  of  the  damage 
and  injury  hereinafter  in  this  count  mentioned,  a  certain  steam 
dredge  or  vessel  of  and  belonging  to  the  Government  of  the  Domin- 
ion of  Canada,  and  of  whidh  the  defendant  was  then  in  possession  and 
of  and  over  which  the  defendant  then  had  the  care,  management, 
direction  and  control,  was  lying  at  anchor  of  and  in  the  main  channel 
of  Bathurst  harbour;  the  said  part  and  place  of  the  said  channel  being 
one  wherein  no  obstruction  to  the  navigation  previously  existed,  and 
then  and  from  thence  hitherto  and  still  being  a  public  highway  for  all 
persons  to  navigate  and  pass  and  repass  by  and  with  their  ships  and 
veaaels  at  their  free  will  and  pleasure,  and  in  and  along  which  divers 
ships  and  vessels  were  and  are  used  and  accustomed  to  be  navigated 
and  pass  and  repass  without  obstruction,  the  anchor  of  which  said 
steam  dredge  or  vessel  then  lay  in  the  said  main  channel  with  its 
flake  sticking  upwards  under  water  there  and  wholly  covered  and 
concealed  and  out  of  view,  in  such  a  position  and  at  sudi  a  depth  that 
TfiBsels  in  navigating  and  passing  in  and  along  and  over  the  said  part 
and  place  where  the  said  anchor  so  laid  sunk  as  aforesaid,  would 
necesBsrily  be  and  were  in  danger  of  striking  against  the  same  and  of 
being  greatly  damaged  and  injured.  That  the  said  defendant  suffered 
and  permitted  the  said  anchor  to  be  and  the  same  continued  so  sunk 
and  lying  in  the  said  part  and  place  of  and  in  the  said  channel  under 
vater  there  covered,  concealed,  and  out  of  view,  in  such  a  position 
and  at  such  a  depth  as  aforesaid,  for  a  long  and  unreasonable  time, 
until  the  happemng  of  the  damage  and  injury  hereinafter  in  this 
count  mentioned,  without  taking  or  causing  to  be  taken  any  proper 
cacB  or  precaution  in  that  behalf,  and  without  taking  or  cauauog  to  be 
taken  a^y  dae  orimper  means  to  prevent  or  guard  against  the  said 
^smagQ^  .or  wiiereby  said  damage  might  be  prevented,  and  guarded 
agaiii2t.to  vessels  .then  navigating  in  aikl  along  the  said  part  of  the 
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1881.         said  channel,  and  without  putting  and  placing  or  causing  to  l>c  put 
'      LuHT       '  *^^  placed  in  the  said  part,  any  proper  buoy  or  other  projjer  an<l 
{7.  sufficient  mark  and  signal,  to  give  due  warning  of  the  said  danger, 

Llotd.       that  whilst  the  said  anchor  was  and  continued  ho  lying  as  aforesaid 
without  any  proper  or  sufficient  buoy,  or  other  proper  or  sufficient 
signal,  or  any  other  due  or  pro]^)er  means  being  used  to  give  notice  or 
warning  of  Uie  said  danger,  the  plaintiffs  were  lawfully  possessed  of  a 
certain  steamboat  or  vessel,  which  was  then  lawfully  navigating  and 
passing  in  and  along  the  said  part  and  place  of,  and  in  the  said  chan- 
nel, under  the  care,  direction  and  management  of  certain  mariners  and 
servants  in  that  behalf  of  the  plaintiffs,  and  the  said  vessel  being  then 
80  navigated,  and  passing  in  and  along  the  said  part  and  place  of,  and 
in  the  said  channel,  and  the  plaintiffs  and  their  said  mariners  and 
servants  not  having  any  knowledge  or  sufficient  means  of  knowledge 
of  the  said  danger,  and  no  due  and  proper  care  or  precaution  being 
taken  by  the  said  defendant  to  prevent  or  guard  against  the  same, 
and  the  plaintiffs,  by  their  said  mariners  and  servants  then  having 
lawful  occasion  to  navigate  and  direct  their  said  vessel  in  and  along 
and  over  the  said  place,  where  the  said  anchor  so  then  lay  sunk  as 
aforesaid,  the  plaintiffs  by  their  said  marinera  and  servants  did  then, 
to-wit,  on  the  thirtieth  day  of  July  in  the  year  of  our  Lord  one  thou- 
sand eight  hundred  and  seventy-five,  accordingly  navigate  and  direct 
their  said  vessel  in,  along,  and  over  the  said  place,  and  thereby  and 
by  means  of  the  premises,  and  of  the  said  misconduct,  omission,  and 
neglect  of  the  defendant,  and  without  any  neglect  or  default  of  the 
plaintiffs  or  their  mariners  and  servants,  the  said  vessel  of  the  plaintii& 
was  then  driven  and  struck  with  great  force  and  violence  upon  and 
against  the  said  sunken  anchor,  and  was  thereby  then  greatly  broken, 
stove  in,  damaged,  and  injured  insomuch  that  the  said  steam  vessel 
of  the  said  plaintiiOfs  then  sunk  and  went  to  the  bottom  in  said  chan- 
nel and  thereby  and  by  reason  and  means  of  the  premises  the  plaintiffs 
have  been  forced  and  obliged  to  pay,  lay  out,  and  expend  and  have 
necessarily  laid  out  and  expended  and  become  liable  to  pay  a  large 
sum  of  money,  to-wit :  twenty  thousand  dollars,  in  and  about  the  raising 
of  their  said  steam  vessel,  and  in  and  about  the  repairing  of  the  said 
damage  so  done  and  occasioned  to  theii*  said  steam  vessel  as  afore- 
said, and  also  by  means  of  the  premises,  the  plaintiffs  lost  and  were 
deprived  of  the  use  of  the  said  steam  vessel  for  a  long  space  of  time, 
whilst  their  said  vessel  was  so  sunk  as  aforesaid,  and  whilst  she  was 
so  being  raised  as  aforesaid,  and  whilst  she  was  so  being  repaired  as 
aforesaid,  to-wit :  for  the  space  of  three  months ;  and  thereby  lost  and 
were  deprived  of  all  the  profits  and  advantages,  which  during  that 
time  they  might  and  otherwise  would  have  derived  and  acquired  from 
the  use  of  their  said  steam  vessel,  and  the  said  steam  vessel  thereby 
became  and  was  and  is  greatly  lessened  in  value. 

Third  count :  That  the  plaintiffs  were  heretofore  the  owners  of 
and  lawfully  possessed  of  a  certain  vessel  called  "  The  CUy  of  Saint 
John,"  then  lawfully  being  in  the  harbour  of  Bathurst,  in  the  public 
navigable  channel  thereof,  that  the  said  defendant  was  in  charge  of 
and  had  the  management  and  control  of  a  certain  Dredge  then  being 
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in  the  said  harbour  of  Bathurst,  and,  although  well  knowing  the  said 
channel,  and  that  the  same  was  used  in  navigating  vessels  entering  in 
and  departing  from  the  said  harbour,  the  said  defendant  before  the 
committing  of  the  grievance  hereinafter  mentioned,  placed  and  fixed  and 
caused  to  be  placed  and  fixed  in  the  said  channel,  in  a  part  ordinarily 
used  in  the  course  of  navigation,  a  certain  anchor  of  and  belonging  to 
the  said  Dredge,  in  so  careless  and  negligent  a  manner,  and  with  so 
little  care  and  precaution  that  the  said  anchor  was  in  an  improper  and 
dangerous  position  covered  by  water,  and  invisible,  and  continued  and 
j)em)itted  the  said  anchor  to  be  and  remain  in  such  improper  and 
dangerous  position  as  aforesaid,  and  that  by  means  thereof  the  said 
vessel  of  the  said  plaintiffs  then,  to-wit :  on  the  30th  day  of  July,  A. 
D.J  1875,  lawfully  going  and  passing  in  the  said  channel,  under  the 
charge  of  the  mariners  and  servants  of  the  said  plaintiffs,  and  witliout 
any  knowledge  on  their  part  of  the  improper  and  dangerous  position 
of  the  said  anchor,  and  without  any  default  on  their  part,  ran  foul  of 
and  struck  against  and  on  the  anchor  so  placed  and  fixed  by  the  de- 
fendant as  aforesaid,  which  thereby  made  holes  in  the  bottom  of  the 
8aid  plaintiffs'  vessel,  and  destroyed  the  planks  thereof,  and  the  plain- 
tifis'  said  vessel  then  sank  in  the  said  channel,  and  was  otherwise 
much  broken,  spofled,  damaged,  and  depreciated  in  value,  whereby  the 
said  plaintiffs  were  deprived  of  their  said  vessel,  and  also  lost  and  wei*e 
deprived  of  all  the  advantages  and  profits  to  a  large  amount,  to-wit : 
($20,000)  twenty  thousand  dollar,  which  they  might  and  would  other- 
wise have  derived  and  acquired  from  the  use  of  the  said  vessel. 

Third  plea :  And  for  a  third  plea  as  to  the  first  count  of  the  decla- 
mtion,  the  defendant  says,  that  before  and  at  the  time  of  the  commit- 
ting of  the  several  grievances  in  that  count  mentioned,  the  said  Dredge 
and  anchor  belon^d  to  Her  Majesty  the  Queen,  represented  by  the 
Minister  of  Public  Works  for  the  Dominion  of  Canada,  and  the  said 
harbour  of  Bathurst  was  one  of  Her  Majesty's  ports  and  harbours  of 
ihe  aaid  Dominion,  and  was  a  navigable  ai*m  of  the  sea,  and  for  the 
purpose  of  improving  and  preserving  the  said  port  and  harbour,  and 
the  navigation  thereof.  Her  said  Majesty  represented  as  aforesaid,  em- 
ployed the  defendant,  Alexander  Mclntyre,  Edward  Murtle,  John 
McKenzie,  and  others  as  servants  in  the  employment  of  Her  Majesty 
represented  as  aforesaid ;  and  the  said  defendant,  Alexander  Mclntyre, 
Edward  Murtle,  and  John  McKenzie  were  then  employed  by  the  au- 
thority and  directions  of  Her  Majesty  represented  as  aforesaid,  and 
were  using  the  said  Dredge  in  digging  out  and  removing  obstructions 
to  the  navigation  of  the  said  port  and  harbour,  and  because  it  became 
necessary  and  proper  for  the  convenient  and  proper  working  thereof, 
to  anchor  and  hold  the  said  Dredge,  the  said  defendant  in  the  course 
of  his  duty  and  employment  as  aforesaid,  directed  the  said  Alexander 
Mclntyre,  Edward  Murtle,  and  John  McKenzie,  to  put  and  fix  the 
said  anchor  in  the  said  harbour,  when  the  said  Alexander  Mclntyre, 
Edward  Murtle,  and  John  McKenzie  some  or  one  of  them  placed  or 
fixed  the  said  anchor  in  the  manner  alleged,  in  and  by  the  said  first 
count,  without  any  knowledge  on  the  part  of  the  said  defendant  of  the 
same  being  carelessly,  n^ligently,  improperly,  or  dangerously  placed. 
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1881.        or  £xed,  and  the  oMid  defendant  never  {daoed  or.£xed  the  said  anchor 
LunY        or  caused  the  same  to  be  placed  or  fixed  otherwise  than  as  libove  stated, 
V,  and  never  knew  before  the  said  time,  when,  &c.,  that  the  same  had 

IiU>YD.  been  in  any  way  negligently  or  improperly  placed  or  fixed.  And  the 
said  defendant  in  fact  says  that  neither  the  said  Alexander  Mclntyre, 
Edward  Murtle,  nor  John  McKenzie  were  in  the  defendant's  employ- 
ment, bat  they  and  the  said  defendant  were  fellow  servants  in  the 
employ  of  Her  Majesty,  represented  as  aforesaid,  which  are  the  aeveral 
grievaoces  in  the  said  first  count  mentioned. 

June  17th.  Tuck,  Q.  C,  (with  whom  was  Harrieon)  in  sup- 
port of  demurrer  to  declaration. 

The  harbour  of  Bathurst  is  a  public  harbour,  and  the  defend- 
ant's putting  the  anchor  there  out  of  sigbt,  is  no  negligence 
and  affords  no  ground  of  action :  2%e  Marpesia,^ 

It  should  be  shewn  by  the  declaration  in  what  way  the 
putting  the  anchor  out  in  BatJiurst  harbour  was  illegal. 

Kaye,  Q.  C,  contra.  The  diarge  is :  1st.  Putting  the  anchor 
in  shallow  water.  2nd.  Leaving  it  there  a  long  and  unreason- 
able time.  If  an  anchor  is  placed  in  shallow  water,  it  is  the 
duty  of  the  master  to  put  out  a  signal  to  warn  vessels.  The 
harbour  is  like  a  public  highway.  A  person  can  use  it  for  a 
reasonable  time  but  not  permanently:  Rex  v.  Cross  ;^  Hex  v. 
Jones ;^  The  Viomna;*^  Tfie  Scioto;^  Brown  v.  MaUett;^ 
White  v.  Crisp  \^  Svhmarme  Tel.  Co.  v.  Dickson.^ 

Wddon,  Q.  (7.,  follows  on  the  same  side  and  cites  Hai^ris  v. 
Mobbs  ;•  Jolliffe  v.  Wallasey  Local  Board,^^  p.79,per  Keating, J. 

The  declaration  and  pleadings  are  precisely  the  same — and 
the  facts  strikingly  similar. 

Ttick,  Q.  C,  in  reply. 

This  case  is  very  different  from  a  person  stopping  his  carriage 
in  a  puUic  highway,  where  he  has  no  right  to  be.  The  Dredge 
has  a  right  to  remain  in  the  harbour  as  long  as  the  harbour  mas- 
ter allows  her  to  remain  there,  and  it  is  the  duty  of  masters  of 
vessels  to  keep  clear. 

Allek,  C.  J.  I  think  the  declaration  shows  a  sufficient 
cause  of  action.  I  had  some  doubts  as  to  the  third  count,  but 
I  think  it  is  Aufficient. 

If  the  anchoi*  was  dangerous  to  vessels  navigating  this  har- 
iL.  E.  4  p.  a  na.  cs  a  a  soo. 
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bour,  defendant  sblould  have  put  a  bnc^  theie  to  warn  TesselB.  ^^^> 
The  first  count  is  quite  sufficient.  On  the  whole  I  think  the  Ltnrr 
third  count  is  also  sufficient.  Llotb. 

Weldon,  Wetmore  and  King,  J  J.,  ccmcurred. 

Judgment  for  the  plavnHff$, 

June  17.  Wddon,  Q,  0^  and  Kaye^  Q.  C,  in  support  of 
demurrer  to  pl^as.  Tort  will  not  lie  against  the  Crown :  Mue^ 
yrow  V.  Pviido  ;*  Oeddia  v.  Bcmn  Beservoir  ;*  Bex  v.  IhieeeU,^ 

A  wrong  has  been  done,  and  there  must  be  a  remedy :  there 
is  none  against  the  Crown. 

A  person  having  the  care  and  control  of  a  vessel  lying  in  navig- 
able waters,  although  under  the  control  of  the  government,  is 
liable  the  same  as  the  master  of  a  merchant  vessel,  and  is  bound  to 
exercise  care  so  as  not  to  endanger  other  vessels :  The  Volcano;^ 
The  Birkenhead.^  The  defendant  admits  by  the  pleas  that  he 
placed  the  anchor  there,  and  kept  it  an  unreasonable  time. 

2\tofe,  Q.  0.,  (with  whom  was  Harrison,)  contra. 

We  say  by  our  pleas  that  Lloyd  was  master  of  a  Qovemment 
vessel ;  and  that  he  did  not  employ  the  mariners ;  that  he  knew 
nothing  of  the  putting  down  of  the  anchor ;  and  was  not  respon- 
sible for  the  acts  of  the  men.  They  were  appointed  by  the 
Crown  the  same  as  Lloyd  himself  was. 

[Allbk,  C.  J.  Is  there  not  a  decision  that  the  master  of  the 
king's  ship  is  not  responsible  when  the  lieutenant  is  in  charge  ?] 
Yes.  We  would  refer  to  NichoUon  v.  Mou/nsey  ;^  McBeth  v. 
AUingham;"*  Um>nny.  Wolsley; "  Broom's  Leg.  Maxims,  p.  582. 

The  pleas  allege  that  these  men  were  employed  by  the  govern- 
meat,  and  that  the  aets  complained  of  were  their  acts^  over 
which  the  defendant  had  no  control. 

Wddan,  Q.  C,  in  reply.  My  learned  friend  has  not  brought 
this  case  within  the  principle  of  Nicholson  v.  Mounsey,  The 
captain  of  a  merchant  ship  does  not  necessarily  employ  the  men. 
The  pleas  should  show  how  the  defendant  directed  the  men  to 
put  oat  the  anchor.  We  aver  in  the  count  that  the  anchor  was 
put  down  by  the  defendant,  and  that  he  suffered  and  permitted 
it  to  be  there,  and  that  he  did  not  put  down  a  buoy. 

Non  constat  but  that  these  men  were  perf^tly  incompetent, 

iSAin.  Om.  102.  *t  Wm.  Rob.  837.  ?!  T.  Rep.  172. 
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1S8L        may  not  have  been  the  proper  persons.    They  did  it  by  his 

LuNT        orders. 

Lloyd.  [  KiNG,  J.    Admitting  they  are  all  jointly  employed  to  put 

out  the  anchor,  can  he  excuse  himself  by  saying  he  directed  the 

men  to  do  it?]     No. 

In  NicholBon  v.  Mounsey,  the  lieutenant  had  the  care  and 

control  of  the  steering.    See  per  Grose,  J.,  in  that  case.    Having 

ordered  the  men  how  to  fix  the  anchor  the  defendant  is  liable 

if  they  fixed  it  improperly. 

Cur.  adv.  vult 

The  judgment  of  the  Court,  (Allkn,  C.  J.,  Weldon,  Wet- 
more,  and  King,  JJ,,)  was  now  delivered  by 

Allen,  C.  J.  The  1st  count  of  the  declaration  states  that 
before  the  happening  of  the  injury  thereinafter  mentioned,  a 
certain  steam  dredge  belonging  to  the  government  of  the 
Dominion  of  Canada,  and  of  which  the  defendant  was  in  possess- 
ion, and  had  the  management  and  control,  was  lying  at  anchor 
in  the  main  channel  of  Bathurst  harbour,  where  no  obstruction 
to  the  navigation  previously  existed,  and  then  being  a  public 
highway  for  ships  and  vessels  to  pass  and  repass,  and  along 
which  vessels  were  accustomed  to  pass  &c.,  without  obstruction ; 
the  anchor  of  which  steam  dredge  then  lay  in  the  said  main 
channel  with  its  fluke  sticking  upwards,  under  water  and  wholly 
concealed  in  such  a  position,  and  at  such  a  depth  that  vessels  in 
navigating  and  passing  along  and  over  the  place  where  the 
anchor  lay,  would  necessarily  be  in  danger  of  striking  against 
the  same,  and  being  injured.  That  the  defendant  permitted 
the  anchor  to  remain  so  sunk  in  the  channel  and  concealed,  for 
an  unreasonable  time,  without  taking  any  precaution  to  prevent 
or  guard  against  danger  to  vessels  navigating  in  that  part  of 
the  channel,  and  without  placing  any  buoy  or  signal  to  give 
warning  of  the  danger.  That  while  the  anchor  was  so  lying 
the  plantiffs  were  lawfully  possessed  of  a  certain  steamboat 
which  was  then  lawfully  navigating  and  passing  along  that  part 
of  the  said  channel,  and  not  having  any  knowledge  of  the  dan- 
ger, and  without  any  neglect  or  default  on  their  part,  or  on  the 
part  of  their  mariners  or  servants,  their  vessel  struck  with 
great  force  against  the  said  anchor,  and  was  thereby  greatly 
damaged  and  injured,  insomuch  that  she  sunk,  &c 
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3rd  plea.  That  at  the  time  of  committing  the  alleged  griev-  ^^SL 
anoes,  the  dredge  and  anchor  belonged  to  Her  Majesty,  the  Lxnrr 
Queen,  represented  by  the  Minister  of  Public  Works  for  the  lloVd. 
Dominion  of  Canada ;  that  the  harbour  of  Bathurst  was  one  of 
the  ports  and  harbours  of  the  Dominion,  and  was  a  navigable 
ann  of  the  sea ;  that  for  the  purpose  of  improving  the  said  port 
and  harbour  and  the  navigation  thereof,  Her  Majesty,  repre- 
sented as  aforesaid,  employed  the  defendant,  and  Alex.  Mclntyre 
and  others  (naming  iheTn),  as  servants  in  the  employ  of  Her 
Majesty ;  that  they  were  using  the  dredge  in  digging  out  and 
removing  obstructions  to  the  navigation  of  the  harbor,  and  it 
became  necessary  to  anchor  the  dredge  for  the  proper*  working 
thereof ;  that  the  defendant  in  the  course  of  his  duty  and  em- 
ployment, directed  the  said  Alexander  Mclntyre,  &c.,  to  put 
and  fix  the  anchor  in  the  harbour,  when  the  said  Alex.  Mclntyre, 
&c,  some  or  one  of  them,  placed  or  fixed  the  anchor  in  the 
manner  alleged  in  the  declaration,  without  any  knowledge  on 
the  part  of  the  defendant  of  the  same  being  carelessly,  negli- 
gently, or  improperly  placed  or  fixed ;  and  h6  never  placed  or 
fixed  the  same,  or  caused  it  to  be  placed  or  fixed  otherwise  than 
as  above  stated,  and  never  knew  before  the  time  when,  &c.,  that 
it  had  been  in  any  way  negligently  or  improperly  placed  or 
fixed;  and  that  neither  the  said  Mclntyre  (nor  the  others  named) 
were  in  the  defendant's  employment,  but  that  they  and  the 
defendant  were  fellow  servants  in  the  employ  of  Her  Majesty, 
represented  as  aforesaid. 

We  think  this  plea  does  not  show  any  legal  defence  to  the 
action.  It  admits  that  the  defendant  directed  the  men  to  put 
the  anchor  in  the  place  where  it  was,  in  the  channel ;  that  it 
was  in  a  dangerous  position  for  vessels  navigating  that  harbour, 
and  that  the  plaintiffs'  vessel  struck  upon  it  and  was  injured, 
without  any  neglect  or  want  of  care  on  their  part.  The  defend- 
ant contends  that  he  is  not  liable  for  the  acts  of  Mclntyre  and 
the  other  men,  because  they  were  not  employed  by  him,  but  by 
the  government,  and  therefore  were  not  his  servants,  and  he 
relied  on  the  case  of  Nicholson  v.  Mounaey,^  to  shew  that  under 
such  circumstances,  he  was  exempt  from  responsibility.  But 
the  ground  on  which  the  defendant  in  that  case — the  captain 
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^<Bl.  of  a  kingfs  ship— was  held  not  liable,  wms,  that  the  injury  to 
LovT  the  plaintiflTs  ship  was  done  daring  the  watch  of  tiie  lieutenant, 
j^^^^  who  was  upon  deck,  and  had  the  actual  nukoagement  and  con- 
trol of  the  ship  at  the  time,  and  when  it  was  not  the  captain's 
duty  to  be  on  deck,  nor  was  he  in  fact  there.  There  was  no 
personal  interference  of  the  captain  with  the  act  of  the  lieuten- 
ant, by  which  the  danger  was  occasioned.  Grose,  J.,  said  that 
if  the  captain  had  ordered  the  lieutenant  to  do  the  act,  it  would 
have  been  a  different  question.  That  case  does  not  support  the 
position  taken  by  the  defendant  here ;  for  although  Mclntyre 
and  the  other  men  who  put  out  the  anchor  were  not  employed 
by  the  defendant,  they  were  under  his  direction  and  control  in 
the  management  of  the  dredge,  and  they  put  the  anchor  in  the 
place  where  it  did  the  injury  by  his  express  direction. 

Having  directed  the  men  to  put  out  the  anchor  in  a  place 
where  it  might  be  dangeroas  to  navigation,  it  is  no  excuse  for 
him  to  say  that  he  did  not  know  that  it  was  negligently  or 
improperly  placed  there. 

The  seventh  plea  to  the  third  count  is  substantially  the  same 
as  the  third  plea  to  the  tirst  count,  and  is  equally  defective. 

Judgment  for  the  plaintiffs. 


CASES  DETERMINED 

BT  THX 

SUPREME  COURT  OF  NEW  BRUNSWICK 

IK 
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KEENAN  V.  THE  TRUSTEES  OP  THE  LEINSTER  STREET        1881. 

BAPTIST  OHTJROH,  et.  al.  October. 

Xegligence —  Where  plainiiff  qffert  no  evidence  to  oonneei  defendant 

wUh  aet  of  negligence — Effect  of  euch  evidence  on  croea-examw^ 

ation — How  far  piainUff  entitled  to  benefit  of, 

Wben  in  aa  action  for  negligence  theplaintiff  offered  no  evidenoe  to  connect  one 
of  lerend  defendants  with  the  negligent  act  complained  of,  and  the  only  evi- 
dence of  meh  connection,  and  this  veiy  slight,  was  elicited  from  the  defend- 
ant himaelf  in  croM-examonatioii, 

Ueldf  that  there  ahonld  be  a  new  trial,  nnleea  the  plaintiff  consented  that  a  ver- 
diei  ihoald  he  OBtevad  for  soeh  defendant. 

This  was  an  action  tried  before  Mr.  Jostiee  King  at  the  Saint 
John  Circuit  in  March  last  The  defendant  trustees  were  the 
tnigtees  of  the  Baptist  Church  on  Leinster  street  in  the  city  of 
Saint  John;  the  defendant,  Masters,  was  a  member  of  the 
board  of  trustees,  and  the  defendant,  McOoort  j,  was  a  contractor 
empfeyed  io  open  a  drain  across  the  sidewi^  in  front  of  the 
ehnrch.  The  plaee  not  being  properly  lighted,  the  plaintiff 
fell  into  the  drain  and  was  injured.  The  plaintiff  o&red  no 
evidenoe  to  connect  the  defendant,  Masters^  with  the  digging  of 
the  drain,  and  the  only  evidence  there  was  to  connect  him  with 
ihe  wrongfol  aet  which  caused  the  plaintiff's  injury,  was  brought 
oat  on  his  (Masters')  cross-examination,  where  he  said,  "I  think 
I  probably  directed  Porter  to  get  McQourty  to  open  up  tiie 
drain."  The  plaintiff  had  a  verdict  against  all  the  defendants. 
No  leave  was  reserved  to  enter  a  nonsuit. 

Oetober  19th.  C,  H.  Maatera  moved  for  a  new  trial  on  the 
ground  of  misdirection  of  the  learned  Judge,  in  not  directing 
the  juiy  that  there  was  no  evidenoe  against  the  trustees  of  the 
Lnaster  Sfareet  Baptist  Chur^,  cfr  against  the  defsndani, 
Maettts. 

Barker,  Q.  C^contra. 
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1S81.  The  judgment  of  the  Court  (Allex,  C.  J..  Weldon,  Wet- 

KxcsTAv     MORE,  Duff,  Palmer,  JJ.)  was  now  delivered  by 

mm 

The  Allen,  C.  J.    The  plaintiff  gave  no  evidence  to  connect  Mas- 

'raxi^^ffiTK  *^"'  ^tii  the  digging  of  the  drain,  and  he  was  therefore  entitled 
Stbxkt  Bap-  to  have  a  verdict  of  acquittal  entered  for  him  at  the  close  of 
the  plaintiff's  case.  Whatever  evidence  there  was  to  connect 
him  with  the  wrongful  act  which  caused  the  plaintiff's  injury, 
was  brought  out  on  his  cross-examination  in  the  defendants' 
case.  This  evidence  was  so  slight  that  I  think  there  should  be 
a  new  trial  unless  the  plaintiff  will  consent  that  a  verdict  may 
be  entered  for  Masters.  The  plaintiff  to  be  allowed  thirty  days 
from  this  date  to  determine  whether  she  wiU  so  consent 

Judgment  dccordingly. 


iSgl-  McLEOD,  Assignee,  v.  PYE. 

OctoUr,       Award — Submission  corUaining  agreeineni  thai  award  may  be  entered 

as  a  postea — But  silent  as  to  its  being  made  a  rule  of  court — Ap- 
pHcatian  to  make  it  a  ride  of  court  refused. 

Where  by  a  sabiiuMion  containing  no  aigeement  that  it  might  be  made  a  role 
of  oourtft  the  partiee  to  the  niit  agreed  that  the  award  comd  be  entered  as  a 
postea  on  the  tM  prius  record,  and  jadppnent  be  signed  thereon,  the  court  re- 
f  osed  to  make  the  sobmission  a  role  otooart. 

October  11, 1881.  Jordan  moved  to  make  submission  a  rule 
of  court  There  was  no  agreement  that  the  submission  could 
be  made  a  rule  of  court,  but  the  parties  agreed  that  the  award 
could  be  entered  on  the  nisi  prius  record  as  the  verdict  of  a 
jury. 

Cwr.  adv.  wUt. 

The  judgment  of  the  Court,  (Allen,  C.  J.,  Weldon,  Wet- 
more,  Duff,  Palmer,  and  King,  JJ.,)  was  now  delivered  by 

Allen,  C.  J.  This  was  an  application  to  make  a  submission 
to  arbitration  a  rule  of  court  The  submission  was  by  agree- 
ment, under  the  hands  of  Ezekiel  McLeod,  assignee  of  R.  S.  and 
J.  S.  B.  DeVeber,  of  the  one  part,  and  John  L.  Pye  of  the  other 
part ;  and  after  reciting  that  a  suit,  arising  out  of  matters  of 
account  between  the  parties,  was  then  pending  in  this  Court, 
wherein  McLeod,  as  such  assignee,  was  plaintiff,  and  Pye  was 
defendant,  it  was  thereby  agreed  to  refer  all  matters  of  aooount 
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between  them  to  Duncan  Robertson,  Esquire,  subject  to  the  de-        ^^SL 
cisioQ  and  judgment  of  the  Judge  of  the  County  Court  of  Saint      McLkod 
John,  upon  all  questions  of  law  arising  out  of  the  said  arbitra-        p^^. 
tion,  and  concerning  such  accounts. 

The  submission  contains  the  following  clause :  "  And  it  is 
farther  agreed  by  and  between  the  said  parties  hereto,  that  the 
award  so  made  by  the  said  Duncan  Robertson,  subject  to  the 
decision  of  the  said  Judge  of  the  County  Court  may  be  entered 
as  a  postea  upon  the  niei  privs  record,  in  the  said  suit  now  pend- 
ing between  the  said  parties,  and  that  judgment  may  be  signed 
and  duly  entered  up  of  record  upon  such  poatea  in  the  said 
suit."  But  it  did  not  contain  any  agreement  that  the  sub- 
mission might  be  made  a  rule  of  court. 

The  effect  of  the  provision  for  entering  the  award  upon  the 
[mtea,  is  only  at  most  to  substitute  the  award  of  the  arbitrator 
for  the  verdict  of  a  jury ;  and  it  leaves  the  party  in  whose  favor 
the  award  is  made  to  enforce  his  remedy  upon  it  by  judgment 
and  execution  in  the  ordinary  way.  But  if  the  submission  is 
made  a  rule  of  court,  an  extraordinary  remedy  is  given,  by 
attachment  for  contempt.  The  Consolidated  Statutes,  ch.  37, 
(sections  181-184f)  have  no  application  to  this  case.  It  is  only 
under  the  Stat.  9  and  10  Wm.  3,  ch.  15,  that  the  power  to  proceed 
by  attachment  can  be  obtained.  In  Doe  v.  Murray,^  that 
Statute  was  held  to  be  in  force  in  this  Province,  and  it  has  been 
constantly  acted  upon  ever  since. 

It  however  requires  that  the  parties  to  the  submission  shall 
expressly  consent  and  agree  to  its  being  made  a  rule  of  court ; 
and  that  the  agreement  to  that  effect  shall  be  inserted  in  the 
mbmisaion  itaelf,  or  in  the  condition  of  the  bond,  or  promise, 
whereby  they  oblige  themselves,  respectively,  to  submit  to  the 
award.  As  to  what  is  a  sufficient  consent  under  the  Statute, 
see  Russell  on  Awards,  (3rd  ed.)  59. 

As  there  was  no  such  consent  here,  the  motion  must  be  refused. 

Motion  refused. 

12  Kerr,  860. 
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1881.  HAMILTON  w  al.  «.  DUNPHY. 

Oeiobm'.  DUNPHT  Appellant  9.  HAMILTON  bt  al.  RnrPONBSNTS. 

AppecU  on  questions  of  fad — Yerd^  set  ctside  by  Cownlty  Court  Judge 
— Interfering  with  judgment  ofCountg  Court, 

On  an  *PPm1  {rom  a&  order  of  a  Govnty  Conri  Jndge  gnatuig  a  rale  for  *  new 
trial  on  the  gronnd  of  the  Terdict  being  oontruy  to  evi3enoe»  the  Conit 
(Allkn,  0.  J.,  and  Wbldon,  Wetmorb  and  Dutf,  JJ.)  refaaed  to  interfere 
with  the  deciflion  of  the  Conrt  below. 

ffiUand  v.  Hamm^  and  Sheraton  v.  WhelpUy*  approyed. 

This  was  a  case  tried  before  the  Northumberland  County 
Court  where  a  verdict  was  found  for  the  defendant  for  eighteen 
dollars  and  forty  cents  on  a  plea  of  set  off.  The  plaintiffs  there- 
upon moved  for  a  new  trial  on  the  following  grounds :  1st. 
That  the  verdict  was  contrary  to  the  weight  of  evidence. 
2nd.  That  it  was  contrary  to  the  Judge's  charge.  3rd.  That  it 
was  perverse.  The  County  Court  Judge  ordered  a  new  trial 
and  the  defendant  appealed. 

October  21st.  Oeo.  F.  Gregory  in  support  of  the  appeal 
[Duff,  J.  refers  to  HiUamd  v.  Hamm.^]  If  the  Judge  of  the 
Court  below  had  sustained  the  verdict  the  case  would  be  dif- 
ferent, but  in  this  case  the  Judge  has  wrongfully  disregarded 
the  finding  of  the  jury  upon  a  question  of  fact :  Oray  v.  Trtm- 

E,  L.  Wetnwre  contra.  There  was  clear  evidence  of  an  ac- 
count stated  on  which  the  jury  should  have  found  for  the 
plaintiffs.  The  judgment  of  the  County  Court  Judge  was 
right  and  this  Court  should  not  interfere  with  it  except  under 
extraordinary  circumstances. 

Oregory  in  reply. 

Out.  adv.  vuU. 

The  judgment  of  the  Court  (Allen,  C.  J.,  and  Weldon, 
Wetmore  and  Duff,  JJ.)  was  now  delivered  by 

Allex,  C.  J.  This  case  was  tried  in  the  County  Court  of 
Northumberland,  and  a  verdict  given  for  the  defendant  (Dun- 
phy.)  The  Judge  of  the  County  Court  granted  a  new  trial  on 
the  grounds — 1st  That  the  verdict  was  against  the  weight  of 
evidence ;  2nd.  that  it  was  contrary  to  his  charge ;  and  3rd. 
that  it  was  perverse. 

There  is  certainly  nothing  to  sustain  either  the  second  or 

ilP.*B.S80i  nP.ftB.»OL 

MP.a&7&  «I*&S8aA|]hn. 


1IICHUEUIU8  TKBM,  XLY.  WJCtCmtA.  S15 

third  gronads  on  which  the  new  trial  was  granted,  aa  the  owe       ^W. 

was  Idi  to  the  jury  to  find  for  either  party,  according  to  the    HAioLKm 

credit  to  be  given  to  their  respective  witnesses.    Then,  as  to     i>vi^ht. 

the  verdiot  being  against  the  weight  of  evidence — ^tbis  also 

depends  opon  the  credibility  of  the  witnesses.    If  the  appellant's 

evidence  was  true,  he  was  entitled  to  credit  from  the  respondent 

for  a  raft  of  logs,  and  the  verdict  in  his  favor  was  right.    If, 

on  the  other  hand,  the  evidence  of  Hamilton  and  his  attorney, 

and  McLaughlin  (particularly  the  latter)  gave  the  true  account 

of  what  took  pUee,  the  verdict  should  have  been  for  the 

plaintiflb  below.    If  the  number  of  witnesses  is  to  have  any 

influence  in  determining  whether  a  verdict  is  against  evidence, 

certainly  this    verdict  was    so,  for  the  appellant  was  not 

supported  by  any  witness,  in  his  account  of  what  took  place 

respecting  the  delivery  of  the  raft,  and  about  his  refusal  to 

give  a  note  for  the  balance  claimed  by  the  respondents.    But 

I  have  had  some  doubts  whether,  in  a  case  depending  entirely 

on  the  credibility  of  the  witnesses,  the  verdict  should  have 

been  set  aside  as  against  evidence — ^whether,  if  the  case  had 

been  tried  before  a  Judge  of  this  Court,  a  new  trial  would  have 

been  granted.    Where  the  evidence  is  conflicting,  a  new  trial 

will  seldom  be  granted  unless  the  evidence  against  the  verdict 

very  strongly  preponderates:  MeUin  v.  Taylor;^   Lacey  v. 

In  Bdeker  v.  Priitie,^  Tindal,  C.  J.,  said : — 

''Where  a  case  involves  not  matter  of  law,  but  that  which  is 
pardy  a  question  of  hct  and  that  fact  has  been  submitted  to  those 
whom  the  law  has  constituted  the  jvdicet  facti^  we  are  not  at  liberty 
to  take  away  from  the  party  the  right  which  he  has  acquired  from  the 
mouth  of  the  jury,  though  we  may  entertain  some  degree  of  doubt 
▼hether  they  have  come  to  a  right  conclusion.  Before  we  send  the 
party  down  again,  we  ought  to  perceive,  if  not  with  moral  certainty, 
at  least  with  a  d^pnee  of  clearness  approaching  to  it,  that  the  jury 
bave  done  wrong." 

In  Worlman  v.  Marter,*^  where  the  case  depended  upon 
the  testimony  of  one  witness,  and  the  jury  found  a  verdict 
against  his  evidence,  the  court,  refusing  a  new  trial  said,  "  There 
is,  perhi4[)8,  no  question  so  peculiarly  appertaining  to  the 
province  of  a  jury  as  the  credibility  of  witnesses,  and  where 
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such  a  point  has  been  properly  left  to  them,  the  court  will  not 

disturb  a  verdict  on  the  ground  that  they  should  have  come  to 

a  different  conclusion."      In  HUland  v.  Hamra,^  the  Court 

affirmed  that  principle,  and  refused  to  set  aside  the  decision  of 

the  Judge  of  the  County  Court,  sustaining  the  verdict,  though 

we  should  have  come  to  a  different  conclusion  on  the  evidence. 

Sheraton  v.  Whelpley,^  turned  on  the  same  principle.    Smith  v. 

Aifidrewa,^  did  not  depend  upon  the  credibility  of  the  witnesses 

alone.    If  it  had,  the  Court  admitted  there  would  have  been  no 

ground  to  disturb  the  verdict.    Doane  v.  Doane,*'  was  a  very 

peculiar  case  and  is  quite  distinguishable  from  the  present  case. 

No  doubt  the  Judge  of  the  County  Court,  who  heard  the 

evidence  and  could  judge  of  the  manner  in  which  the  witnesses 

gave  their  testimony,  had  the  opportunity  of  forming  an  opinion 

as  to  the  weight  of  the  evidence,  which  we  do  not  possess,  and 

I  admit,  that  as  a  general  rule,  we  ought  not  to  interfere  with 

his  decision  on  slight  grounds.     I  am  unable  however,  entirely 

to  satisfy  myself  that  this  was  a  case  in  which  a  new  trial 

should  have  been  granted ;  but  as  the  other  members  of  the 

Court  who  heard  the  argument  do  not  participate  in  my  doubts, 

the  appeal  will  be  dismissed.'^ 

Appeal  dismissed. 


1881. 


October. 


ABBINETT  v.  THE  NORTH-WESTERN  MUTUAL  LIFE 

INSURANCE  COMPANY. 

Co7itr(ict — Parties  to — Policy  of  insurance — Beneficiary  not  entitled  to 

bring  action  in  her  own  name. 

By  a  policy  of  imnirance  on  the  life  of  the  huaband,  effected  by  him  for  the 
benefit  of  the  plaintiff,  hia  wife,  the  defendant  company  agreed  to  pay  the 

*  sum  aaaored  to  the  plaintiff,  or  her  executors,  adminiatratora,  or  aaaigna,  and 
in  the  case  of  her  death  in  hia  lifetime,  to  hia  ezecntora,  adminiatratora,  and 
aaaigna.  By  hia  application  for  the  inaurance  the  hnaband  agreed  that  hia 
anawera  to  certain  qneationa  ahould  form  the  baaia  of  the  contract,  and  he 
agreed  to  pay  the  premiuma. 

Held,  (by  Allek,  C.  J.,  Wetmore,  Dutf,  and  King,  JJ.,  Wsldon,  J.,  diaaent- 
ing),  that  the  plaintiff  could  not  maintain  an  action  on  the  policy  in  her  own 
name. 

This  was  an  action  on  a  policy  of  insurance,  tried  before  Mr. 
Justice  Wetmore,  at  the  Albert  Circuit,  July,  1880.    The  de- 

'  IIP.  &R  289.  SI  p.  ft  R  ML 
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•PiliiMr  and  King,  JJ.  not  having  heard  the  aigunMDt  took  no  part. 
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fondant  company  by  their  policy,  in  consideration  of  the  repre-       ^881. 
sentations  made  in  the  application,  and  of  the  premiums  paid     Abbivett 
and  to  be  paid  every  year  during  the  continuance  of  the  policy,        r^ 
undertook  to  assure  the  life  of  Qeorxje  A.  Abbinett,  for  the  NoRraWKOT- 
benefit  of  his  wife,  Amanda  Abbinett,  in  the  sum  of  $1000.  lotb  Ins.  Co. 
Geoi]ge  A.  Abbinett  was  the  applicant  for  the  insurance,  and 
answered  in  writing  a  number  of  printed  questions  as  to  his 
age,  health,  occupation,  etc.,  which  statements  he  agreed  should 
form  the  basis  of  the  contract  with  the  company.    He  also  un- 
dertook to  pay  the  premiums.    By  the  policy  the  company 
undertook  to  4>ay  the  sum  assured  to  the  wife,  her  executors, 
administrators  or  assigns  in  case  she  survived  her  husband^ 
and  in  case  she  died  first,  then  to  his  executors,  administrators 
or  assigns.    The  husband  having  died,  his  widow,  the  plaintiff 
bronght  this  action.    The  plaintiff  had  a  verdict,  leave  being 
reserved  for  the  defendant  company  to  move  to  enter  a  nonsuit. 

Jane  17  and  18, 1881.  C.  A.  Macdonald  moved  to  have  a 
nonsuit  entered,  on  the  ground,  among  others,  that  the  plaintiff 
was  not  a  contracting  party,  sole  beneficiary  or  party  to  the 
consideration.  He  cited  on  that  point  Dicey  on  Parties,  81 ; 
Price  V.  Easton  ;^  Tweddle  v.  Atlcinson  ;*  The  MaHtvme  Bavk 
V.  The  Guardian  Assurance  Company,^ 

D,  L  Hanington,  contra,  on  that  branch  of  the  case,  admitted 
that  generally  the  action  must  be  brought  in  the  name  of  the 
party  to  the  contract.  In  marine  insurance  it  was  different, 
becaase  there  the  policy  was  for  the  benefit  of  all  concerned,' 
but  he  contended  that  this  policy,  being  for  the  benefit  of 
the  wife,  the  Court  should  hold  that  it  was  effected  by  the 
husband  as  her  agent ;  that  the  contract  was  substantially  with 
her.  This  case  was  very  different  from  the  Ma/ritvme  Bamk  v. 
The  Guardian  Assurance  Compcmy.  A  person  cannot  insure 
property  in  which  he  has  no  interest,  but  a  wife  can  effect  in- 
surance on  the  life  of  her  husband.  This  insurance  could  not 
have  been  of  any  benefit  to  Geo.  Abbinnett.  It  was  for  the 
benefit  of  his  wife.  The  contract  was  in  effect  that  the  widow 
could  sue,  and  the  company  by  the  contract  are  estopped  from 
denying  her  right. 

Barter,  Q.  C,  in  reply.    The  well  established  rules  must  be 

U&*Ad.tf&  SI  B.  ab&99B.  »3P.  AB.  297.         T 
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>W^«  followed  in  this  CMe.    The  Ammoan  sotliorities  are  conftieting 

Amrarr  and  the  Ontario  cases,  which  would  appear  to  Bu^>ort  the  plain- 

^^^  tiflTs  contention,  were  decided  under  an  Act  giving  the  benefici- 


NobthWwt-  ary  the  right  to  bring  the  action :  Tweddle  v,  Atki/Mon  is  in 
Lm  Imb.  Go.  p<Hnt.    The  question  is,  from  whom  did  the  oxisideration  pro- 
ceed ?    Certainly  from  George  A.  Ahbinett.    He  is  the  contract- 
ing party.    He  paid  the  premiums.    His  executors  are  trustees 

for  the  beneficiary. 

Cu/r.  adv.  mdt 

The  following  opinions  were  now  deliTcred : — 

Ajluss,  C.  J.  This  is  an  action  on  a  poUcy  of  insurance 
made  by  the  defendants,  by  which  they  uuderto(^,  in  consider- 
ation of  the  i^epresMdtations  made  in  the  ^>plication,  and  of  the 
premiums  paid  and  to  be  paid  every  year  during  the  continuance 
of  the  policy,  to  assure  the  life  of  Greoi^  A.  Abbinett,  for  the 
benefit  of  his  wife,  Amanda  Abbinett,  in  the  amount  of  $1000. 

Qeorge  A.  Abbinett  was  the  applicant  for  the  insurance  and 
answered  in  writing,  a  number  of  printed  questions,  as  to  his 
age,  healtii,  occupation,  etc.,  which  statements  he  agreed  should 
form  the  basis  of  the  contract  with  the  company.  He  also  un- 
dertook to  pay  the  premiums. 

The  policy  contained  the  following  clause : 

^*  And  the  said  company  doth  hereby  promise  and  agree  to  pay  the 
said  sum  assured,  to  the  said  beneficiary,  or  her  executors,  administra- 
tors, or  assigns,  in  sixty  days  afler  due  proof  of  death  of  the  said  peraon 
.  whose  life  is  hereby  a.ssured.  In  case  of  the  death  of  the  beneficiary 
before  or  at  the  time  of  the  death  of  the  person  whose  life  is  assured, 
the  amount  of  the  assurance  shall  be  payi^le  at  maturity  to  the  execa- 
tons,  admtaistcatony  cr  assigns  of  the  said  peraen  whose  l]£iis  aasnred." 

The  action  was  brought  by  the  widow  of  Oeoi^  A.  Abbinett, 
the  beneficiary  named  in  the  policy ;  and  one  of  the  questions 
reserved  on  a  motion  for  a  nonsuit,  was  whether  the  action 
should  not  hare  been  brought  by  the  representatives  of  her 
husband. 

The  right  of  the  plaintiff  to  maintain  this  action,  must  depend 
upon  whether  she  was  a  party  to  the  contract,  and  whether  the 
conmderation  for  the  defendant's  promise  moved  from  her. 
Both  these  questions  must  be  answered  in  the  negattTe. 

The  agreement  by  the  company  to  pay  the  sum  insured  to 
the  pbinti^  was  not  an  agreement  with  her,  but  with  her  hus- 


mCHASIJIAS   TEBK,  XLT.  TIGTOBIA.  S19 

hind,  the  aarared,  to  pay  the  amount  to  her  when  it  became       ^^^« 
due.    On  such  a  contract,  the  right  of  action  on  the  death  of    AjBaatwrt 
ti»  hnshaskd  vested  in  his  representatives,  and  not  in  the  bene-        ^^ 
ficiary.    Price  v.  EaMon,^  and  Tweddle  v.  Atkinson,'^-  decide  N<»toW«w. 
dubt  a  stranger  to  a  contraet  cannot  sue  upon  it,  though  made  Lm  Isb.  Go, 
for  his  benefit. 

It  is  nnneeoasttiy  to  consider  any  of  the  oikh^  objeetioiis  taken, 
as  this  one  is  £alal  to  the  maintenance  of  the  action. 

Weldon,  J.  Thia  cause  was  tried  at  the  Albert  Cireuit,  in 
July,  1880,  before  Mr.  Justice  Wetmore,  and  a  verdict  found  for 
the  plaintiff  on  a  policy  of  insurance,  dated  May  17, 1877,  upon 
the  life  of  G.  A.  Abbinett,  for  the  b^iefit  of  his  wife,  the  jdainiiff 
in  this  suit,  for  the  sum  of  $1000  for  the  term  of  his  natural  life. 
The  said  defendants  agreed  to  pay  the  said  sum  insured  to  the 
beneficiary  or  her  executors  or  administrators  in  sixty  days 
sfter  proof  of  death  of  the  said  O.  A.  Abbinett.  In  case  of  the 
death  of  the  said  benefidary,  then  the  said  sum  of  $1000  was  to 
^  to  the  person  whose  life  was  insured,  his  executors,  or  admin- 
istrators. The  said  O.  A.  Abbinett  died  in  July,  1877 ;  proof 
of  his  death  was  delivered  to  the  defendants  in  Janoaxy,  1878 ; 
and  this  action  was  oonnnenced  in  the  May  iBollowing.  The 
defendants  plead  several  jdeas :  the  plea  upon  whieh  the  de- 
fendants rely,  being  that  there  was  do  existing  poliey,  and  the 
drfendanto  contend  that  the  plaaitiff  cannot  maintain  the 
actioB,  she,  neither  being  a  contracting  party,  sole  beneficiary, 
nor  a  party  to  the  eonsideration. 

In  regatd  to  the  first  point, — the  poliey  was  made  out  and 
»gned  by  the  eompany  and  eountexsigned  by  their  agent,  and 
left  with  Cushing  &  Clark,  who  paid  the  company  tiM  pcenuum. 
Ta  this  question,  the  jury  answered,  it  was  duly  issued,  the 
ppeminn  paid  the  company  by  Cushing  j&  Clark  was  tbe  premium 
on  the  said  poKey. 

The  other  question,  or  rath«r  objection,  is  move  diffieult  of 
elation. 

It  is  qtdte  dear  the  deoeased  intended  to  make  {mmsi^m 

for  his  wife,  and  he  had  his  life  insured  with  that  view.    The 

company  met  his  wishes  by  undertaking  to  pay  the  plaintiff 

in  case  she  survived  her  husband,  her  exeeutois,  or  adasmistn^ 

i^a*A(L4S8.  naa&an 
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1881.        tors.    She  does  survive  him,  and  is  by  the  contract,  entitled  to 

Abbinett     the  money. 

rp^  I  am  of  opinion  the  agreement  was  made  by  the  defendants 

NobthWwt-  to  pay  to  the  wife,  and  not  any  one  else,  in  case  she  survived 
ERN  Mutual  ,       ,      ,       ,     ^v         ^^         •  .  -  i        •     -a    x 

Life  Iks.  Co.  her  husband — the  policy  of  insurance  is  very  clear  m  its  terms 

— no  other  person  can  sue  upon  this  promise  and  undertaking. 

The  language  used  in  this  contract  of  insurance  is  very  different 

from  that  in  The  Maritime  Bank  v.  The  Guardian  Assuran/x 

Company,^  where  the  promise  waa  to  pay  the  assured.    In 

this  case  the  defendants,  in  consideration  of  a  sum  paid  them, 

promise  to  pay  the  plaintiff  the  insurance  money,  in  case  she 

survive  her  husband,  her  executors  or  administrators,  and,  only 

in  case  of  her  dying  before  him,  to  his  executors. 

Under  this  contract,  there  is  no  one  authorized  to  sue ;  the 
representatives  of  the  party  who  paid  the  premium  could 
not  recover  the  amount ;  they  are  precluded  by  the  contract 
from  doing  so,  unless  the  plaintiff  dies  in  the  lifetime  of  the 
husband.  And  by  the  terms  of  the  policy  it  is  expressly  de- 
clared to  be  made  payable  to  the  plaintiff,  and  no  other  person 
can  sue  upon  it,  if  she  survive  her  husband.  And  the  law  will 
presume  that,  if  nothing  appear  to  the  contrary,  that  every 
person  accepts  that  which  is  for  his  benefit.  This  policy  was 
made  for  her  benefit,  and  she  accepts  it  How  can  any  other 
person  take  it  ?  There  is  no  undertaking  in  the  policy  to  pay 
any  one  but  the  wife,  in  case  she  survived  her  husband,  and  she 
is  the  only  one  who  can  sue.  The  administrators  of  G.  A. 
Abbinett  could  not  sue  the  defendants  (see  Anderson,  Adm.  v. 
Ma/rtvndale*),  if  the  plaintiff  survive  her  husband,  the  said 
0.  A.  Abbinett. 

As  to  the  objection  that  the  contract  was  only  made  between 
the  husband  and  the  defendants :  while  such  a  contract  was 
made  there  is  an  express  promise  and  undertaking  by  the 
defendants  that,  in  ease  of  the  death  of  her  husband,  they  will 
pay  the  said  sum  of  $1000  to  the  plaintiff,  her  executors  or 
administrators,  and  only  in  case  of  the  death  of  the  wife,  during 
the  lifetime  of  the  husband,  do  they  undertake  to  pay  the  hus- 
band's executors  or  administrators.  In  Burnham  v.  WattSt^ 
Chipman,  C.  J.,  in  giving  judgment  on  demurrer,  says : — 

18  p.  *  &  800.  SI  Eaft  407.  >£  Kerr  377. 
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'*  The  principal  objection  made  to  this  declaration  is,  that  there  is         1881. 
no  consideration  moving  from  the  plaintiffs.     But  an  express  promise     Abbinktt"^ 
is  laid  to  pay  the  plaintiffs,  and  for  a  consideration  which  clearly  t;. 

imports  a  benefit  to  the  defendant.     It  is  said  by  Mr.  Justice  Story         Thk 
in  his  book  on  Agency,  p.  407,  (n),  that  if  there  be  a  consideration  Nobth  Wkst- 
for  a  promise,  it  does  not  seem  material  from  whom  it  comes :  and  J^  IksJ^ 
this  we  apprehend  to  be  the  true  doctrine  on  the  subject" 

I  am  unable  to  arrive  at  the  conclusion  that,  after  an  express 
promise  bj  the  defendants  to  pay  the  plaintiff,  after  her  hus- 
band's death,  a  sum  of  money,  for  a  consideration  paid  to  the 
defendants,  they  should  not  pay  the  plaintiff,  according  to  their 
undertaking  so  expressed, — ^they  deriving  a  benefit  from  the 
husband. 

I  regret  to  differ  from  my  brethren  upon  this  case,  but  I  am 
unable  to  bring  my  mind  to  the  conclusion  that  defendants  are 
not  bound  by  force  of  their  policy  to  pay  the  plaintiff. 

Wetmobe,Duff  and  King,  JJ.,agreed  with  the  Chief  Justice.^ 

Nonsuit  granted. 


Ex  PARTE  WOODWARD.  1S81» 

Judges  Order — Discharging  a  person  in  custody  under  a  warrant  of  a     November, 
magistrate — Made  ex  parte  in  a  swnmary  way — No  lawful 
a'uikoriiy  for  making  su4;h  order. 

HtH  (by  Wetmobe,  Dutf,  Palmkb,  and  Kino,  JJ.,  Wkldok,  J.  diBsentiiig) 
thit  a  Judge  of  the  Coart  has  no  power  on  the  application  of  one  in  custody, 
under  a  warrant  of  commitment  made  by  a  magistrate  in  due  form  of  law,  to 
make  an  ex  parte  order,  in  a  summanr  way,  for  the  prisoner's  discharge. 
The  prisoner  must  proceed  by  writ  of  habeae  corpus  or  by  proceedings  under 
chapter  41  of  the  Consolidated  Statutes. 

This  was  an  application  to  set  aside  an  order  made  by  Mr. 
Justice  Weldon  whereby  he  ordered  the  keeper  di  the  common 
gaol  of  York  County,  to  forthwith  discharge  one  Thomas 
Hackett  from  his  custody.  On  the  16th  of  February  Hackett, 
on  the  complaint  of  John  Woodward  was  convicted  before  the  , 

police  magistrate  of  Fredericton  of  selling  intoxicating  liquors 
in  contravention  of  "The  Canada  Temperance  Act,  1878." 
This  was  the  second  offence,  and  he  was  adjudged  to  pay  a  fine 
of  $100.00.  No  goods  and  chattels  whereon  to  levy,  being 
found,  on  the  24th  of  February,  the  magistrate  issued  a  warrant 
of  commitment  against  Hackett  and  delivered  it  to  Christie^ 

iPhlmer,  J.,  not  liaving  heanl  the  argument  took  uo  part 
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^^^-  a  constable.  Od  the  same  day,  on  the  apjrfication  of  Hackett, 
&  parte  an  order  wisi  for  a  certiorari  to  remove  into  this  Court  the 
ooiywABD.  proije^diiigg  before  the  magistrate  was  made  by  Mr.  Justice 
Weld(»i.  This  order  contained  a  stay  of  proceedings*  A  copy 
of  the  order  was  served  on  Woodward  on  the  25th,  on  the 
magistrate  on  the  26th,  after  the  constable  had  arrested  Hac- 
kett,  and  on  the  constable  on  the  same  day  and  after  he  had 
arrested  Haekett  but  before  he  delivered  him  into  the  custody 
of  the  gaoler.  Mr.  Justice  Weldon,  on  the  same  day  (February 
26th)  made  the  order  for  Haekett's  dischai^. 

A  rule  nisi  having  been  obtained  in  Hilaiy  Term  to  set 
aside  the  order  made  by  Mr.  Justice  Weldon,  on 

October  25th,  1881,  Raivsford  shewed  cause.  He  contend- 
ed that  the  arrest  and  imprisonment  was  a  contempt  of  C!ourt, 
and  the  Judge  had  power  to  order  Hackett's  dischaige. 

Lugrin  in  support  of  the  tule,  referred  to  Paley  on  Convic- 
tions, 446,  and  Beg.  v.  Nask.^  The  warrant  had  issued  to  the 
constable  before  the  order  was  served  and  he  was  bound  to 
execute  it.  The  prisoner  should  have  applied  by  writ  of 
habeas  corpus  or  for  an  order  under  chapter  41  of  the  Consoli- 
dated Statutes. 

Cur.  adv.  vuU, 

The  following  opinions  were  now  delivered : — 

Allen,  C.  J.,*  read  the  opinion  of  Duff,  J.,  with  which 
Wetmore,  Palmer,  and  Knm,  JJ.,  agreed. 

This  was  a  rule  obtained  in  Hilary  Term  last  to  set  abide  an 
order  made  by  Mr.  Justice  Weldon  on  26th  Feb'y  last,  whereby 
on  reading  the  affidavit  of  Thomas  Haekett,  and  that  of  Charles 
W.  Tabor,  he  ordered  "  the  keeper  of  the  common  gaol  of  the 
County  of  York  to  forthwith  discharge  the  said  Thomas  Haekett 
from  out  of  his  custody,"  so  far  as  related  to  the  confinement 
under  a  certain  warrant  of  commitment  made  by  J.  L.  Marsh, 
Esquire,  police  magistrate  of  Fredericton. 

The  facts,  as  they  appear  from  the  affidavits  read  before  us  are 
as  follows :  On  the  16th  FeVy  last,  Haekett,  on  the  informa* 
tion  of  Woodward,  was  convicted  before  Mr.  Marsh  of  having 
sold  intoxicating  liquors  contrary  to  the  provisions  of  the 

•    11  Salk.  147  and  2nd  Ld.  B^rmond,  980. 
>Aun,  C  J.,  nok  tatwiig  baaia  tlM  aifODMrt  took  no  pst 
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"Canada  TeBoperanoe  Act,  1878,"  and  this  being  a  second  ^^^' 
offence,  he  was  adjudged  to  pay  a  fine  of  SlOO,  The  fine  not  ^JEb  paru 
having  been  paid,  the  magistrate,  a  day  or  two  after  the  eon- 
vietioo,  issued  a  distress  warrant  in  the  usual  form,  against  the 
goods  and  ehattds  of  Hackett,  and  delivered  it  to -Christie,  a 
pcdioe  constable,  for  ezeeution.  On  the  24th  Feb*y,  Christie, 
aftmr  diligent  seaveh,  being  unable  to  find  sufficient  goods  or 
ehattels  whereon  to  levy  the  amount  of  the  fine,  made  a  return 
to  that  effect  on  the  warrant ;  and  on  the  same  day  (24th  Feb.), 
the  magistrate  delivered  to  Christie  a  warrant  of  commitment 
against  Hadcett,  under  whieh  warrant,  Christie,  on  the  26th 
Feb'y,  arrested  Hackett  and  committed  him  to  the  gaol. 

On  the  24th  February  an  order  nvn  for  a  certiorari  had  been 
made  by  Mr.  Justice  Weldon  to  remove  the  ecmviction  against 
Hackett  into  this  Court,  a  copy  of  which  order  was  thereby 
directed  to  be  served  on  Woodward;  and  the  order  in  its  terms, 
was  made  a  stay  of  proceedings.  Whether  or  not  the  order 
nisi  had  been  actually  made  before  the  magistrate  handed  the 
warrant  to  the  constable,  does  not  appear ;  but  certainly  the 
magistrate  had  not  then  been  served  with  it,  or  had  any  notice 
of  it  The  affidavits  show  that  it  was  not  served  on  Wood- 
ward untU  the  25th  Feb'y,  nor  on  the  magistrate  until  the  26th, 
after  Hackett  had  been  arrested  under  the  warrant,  and  was 
actually  in  the  custody  of  the  constable.  It  would  a{^)ear, 
however,  from  the  affidavit  of  Mr.  Tabor,  that  he  heard  Wood- 
ward say  he  had  shown  the  magistrate,  the  day  previous,  (25th 
Feb'y,)  the  copy  of  the  order  niai,  which  had  been  served  on 
himself. 

It  is  dear,  from  these  affidavits,  that  at  the  time  Mr.  Justice 
Weldon  made  his  order  of  date  26th  Feb'y,  Hackett  had  not 
only  been  arrested  under  the  magistrate's  warrant,  but  was 
actually  imprkoned  in  the  gaol ;  and,  in  my  opinion,  the  only 
mode  in  which  he  could  proceed  to  obtain  his  discharge  there- 
from was  by  habeas  corpus,  or  by  an  order  under  chap.  41  of  the 
ConsoL  Statutes.  He  was  in  custody  then,  under  a  warrant 
of  commitment,  made  by  a  justice  of  the  peaoe  in  due  form  of 
law.  Under  such  circumstances  I  know  of  no  authority  which 
a  Judge  of  this  Coort  or  of  any  Court,  has,  upon  an  application 
of  the  prisoner  himself^  sad  in  this  summary  way,  to  make  an 
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^881.  ex  parte  order  for  his  discharge.  The  case  is  very  distinguish- 
Bx  parte  able  froin  that  of  a  witness  who  is  arrested  for  debt,  whilst 
attending  court  to  give  hLs  testimony.  There,  the  person 
arrested  is  not  in  custody  by  virtue  of  any  warrant  of  commit- 
ment issued  by  a  magistrate  in  the  discharge  of  his  judicial 
duties,  but  by  the  direction  of  the  plaintiff  in  the  cause,  or  the 
person  at  whose  instance  the  capias  or  execution  was  issued. 
The  facts  are  all  referred  to  Court  at  nisi  prius  ;  and  the  pre- 
siding Judge  sees  the  process  under  which  the  arrest  is  made, 
and  is  cognizant  himself  of  the  fact  that  the  person  arrested  is 
a  witness.  Under  these  circumstances,  the  administration  of 
justice  demands  that  the  witness  shall  be  protected  by  the 
Court  from  arrest. 

Again,  it  is  said  that  the  magistrate  has  committed  a  con- 
tempt of  this  Court  by  proceeding  after  Mr.  Justice  Weldon 
made  his  order  ni&i  for  a  certiorari  on  the  24th  Feb  y.  If  he 
did,  I  fail  to  see  how  it  will  help  this  order.  This  is  not  a  pro- 
ceeding to  punish  Mr.  Marsh  for  contempt,  but  to  effect  the 
defendant's  discharge  from  custody.  But  under  the  facts,  as 
disclosed  in  the  affidavits,  I  am  not  prepared  to  admit  that  he 
was  guilty  of  any  contempt  of  Court.  It  does  not  any  where 
appear  that  the  order  nisi  was  made  before  the  magistrate 
delivered  the  warrant  to  the  constable  for  execution.  See  Paley 
Conv.,  446;  Reg.  v.  Nash,^  And  it  certainly  was  not  served 
on  the  magistrate  until  after  the  warrant  had  been  executed. 
Hawk.  PL  C.  book  ii.  ch.  27,  sec.  62;  and  book  u.  ch.  22,  sec  28, 
are  authorities  which  seem  to  show  that  the  Justice  is  only 
liable  for  contempt  for  any  proceeding*  after  the  certiorari 
itself  is  served  upon  him.  Surely  he  cannot  be  treated  as  in 
contempt  for  disobeying  an  order  niei  for  a  certiorari  before 
he  saw  the  order. 

I  am  of  opinion  that  the  rule  must  be  made  absolute  to  set 
aside  Mr.  Justice  Weldon's  order  of  26th  February,  1881. 

Weldon,  J.  A  rule  nisi  was  obtained  in  this  case  to  set 
aside  an  order  which  I  made,  discharging  Thomas  Hackett, 
from  the  custody  of  the  constable,  James  A.  Christie. 

It  appeai^ed  a  conviction  was  made  on  application  of  John 
Woodward  against  Thomas  Hackett,  by  the  police  magistrate 

n  SiOk.  147,  Sod  Ld.  Bi^ymond,  9601 
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of  the  city  of  Frederiction.  A  warrant  was  issued  by  the  police  ^^^- 
magistrate,  given  to  John  Woodward,  the  complainant  who  ,^J^P^ 
placed  it  in  the  hands  of  James  A.  Christie,  a  constable,  on  the 
25th  FeVy,  1881.  The  constable,  on  the  following  day,  (2eth), 
executed  it.  Previous  to  its  being  executed,  an  application 
had  been  made  to  me,  on  the  24th  day  of  Feb'y,  for  a  rule  nisi 
for  a  ceHiorari  to  remove  the  conviction  had  before  the  police 
magistrate,  with  a  stay  of  proceedings  in  the  matter.  A  copy 
of  the  order  was  served  on  John  Woodward,  the  complainant, 
and  also  upon  the  constable,  Christie,  before  he  had  com- 
mitted the  prisoner,  Hacket.  In  disregard  of  the  order  for  rule 
nid  for  cei^iora/ri,  with  stay  of  proceedings,  the  constable 
executed  the  warrant  Upon  these  facts  appearing,  I  made  an 
order  discharging  the  defendant,  Hacket,  from  custody,  the 
proceedings  of  the  constable  being  in  violation  of  and  in  con- 
tempt of  the  rule  nisi  staying  proceedings.  The  question  was 
not  mooted,  that  the  rule  nisi  with  stay  of  proceedings  for  a 
miiorari,  was  not  regular,  the  Judge,  as  delegate  of  the  Court, 
having  power  to  grant  the  rule  with  stay  of  proceedings :  Beg, 
V.  Neujton  t'ein^era;^  Ex  parte  McNeil.^  The  rule,  then,  being 
properly  granted,  the  applicant,  Woodward,  and  the  constable 
having  the  rule  nisi  served  on  them,  it  was  a  contempt  of  the 
order  of  Court  to  proceed  further,  after  such  notice  and  order 
of  the  Judge,  properly  made,  for  the  discharge  of  Hacket,  in  the 
.same  manner  as  if  the  Court  was  sitting. 

I  do  not  agree  with  my  brother.  Duff,  that  it  was  as  against 
the  police  magistrate  a  contempt  of  the  order.  The  police 
magistrate  had  issued  his  warrant  before  any  rule  nisi  for  a 
certiorari  with  stay  of  proceedings  had  been  served  upon  him. 
It  was  out  of  his  hands,  and  in  the  hands  of  the  constable, 
upon  whom  the  rule  was  served,  and  also  on  the  applicant. 
Woodward.  They  should  have  obeyed  the  order.  I  am  of 
opinion  I  had  power  to  order  the  dischai^e  of  the  party,  Hacket. 
It  was  a  suspension  of  the  warrant  until  the  matter  contained 
in  the  conviction  was  inquired  into,  and  was  sustained  or 
quashed.  All  proceedings  on  such  conviction  were  in  abeyance. 
I  am,  therefore,  of  opinion  the  order  of  discharge  was  rightly 
made.  RvZe  absolute  to  set  aside  order. 

10  Ad.  ft  EL  82.  "S  AU.  406. 

Vol  V.-P.  ft  a  29 
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mi.  MACLELLAN  «.  BARNES. 

October.       Taxation  of€0$f9 — On  a  day  other  than  that  mppoinMfoT  taxoHim— 

Review  of  taoBotUm* 

Whflte  it  appeared  that  tlie  dark,  bj  bia  appoiatmaot  to  tax  ooata  obtaiBcd  by 
the  plaintiff,  appointed  the  8th  aa  the  day  for  the  tucation,  and  the  ooits 
were  not  taxed  until  the  10th,  and  it  did  not  appear  that  the  defendant  was 
iBDieaented  at  the  taxation,  and  no  expUnatioB  waa  given  off  Hie  taxatioii 
taking  place  on  a  day  later  than  that  appointed,  the  Court  made  abaolnte 
a  rule  to  review  the  taxation. 

Jane  23, 1881.  A  rale  nisi  having  been  granted  in  a  fonner 
term  for  a  review  of  the  taxation  of  costs  on  the  gnmnd  that 
the  appointment  was  for  the  8th  of  Febraary  and  the  taxation 
was  had  on  the  10th,  the  defendant  not  being  represented  at 
the  taxation, 

T.  C.  AUen  now  shewed  cause,  and  W,  Puyeley.jr.y  sapported 

the  rule. 

Owr,  adv.  vulL 

The  following  opimoos  were  now  delivered : 

Allen,  C.  J.  I  think  there  should  be  a  review  of  the  tax- 
ation in  this  cause,  on  the  ground  that  the  defendant  had  not 
an  opportunity  of  being  present  at  the  taxation. 

Weldon,  J.  In  this  case  the  clerk  appointed  a  time  for  the 
taxation  of  the  costs  on  the  discharging  of  a  rule.  The  notice 
and  copy  of  the  rule  and  appointment  were  served  on  the  defend- 
ant, but  no  costs  taxed  on  the  day  for  which  notice  had  been 
given.  The  taxation  on  a  different  day  was  not  r^pilar.  No 
attachment  would  be  granted  upon  such  a  taxation.  This  has 
already  been  decided  (see  3  P.  &  B.  590).  It  would  tberefm 
be  necessary  for  the  plaintifF  to  obtain  another  appointment  by 
the  clerk,  and  give  the  opposite  paflrty  due  neiioe  before  the 
taxation,  to  make  it  regular.  If  such  is  the  case  are  not  these 
costs  irregularly  taxed?  I  am  of  opinion  they  are.  There 
should  be  a  new  taxation,  appointment  by  the  clerk,  and  notice 
and  taxation  there  under. 

The  rule  ought  to  be  made  absolute  without  costs. 

Wethore,  Duff  and  Palmer,  JJ.,  concurred.  King,  J., 
having  been  counsel  in  the  cause  took  no  part 

Rvle  abeclvJte  to  review  taooaiiwL 
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Chaiham  Poliee  Aei,  22  Vic.  c.  46  and  26  Vic.  c.  40—Appe(d  under      October. 
11  Vic  c  12 — When  Court  wUl  not  ifUerfere  in  the  dedeion  of 
Jueiiee. 

Whoe,  oa  mppeal  under  11  Via  c  12  from  a  conviction  before  a  justice,  the 
erideooe  was  oonflieting  the  Court  refused  to  interfere  with  the  deettion  of 
thejutioe. 

The  def  eadaat  was  ccmvicted  under  22  Vic.  c.  46,  as  amended 
by  26  Tic.  c.  40,^  of  interfering  with  a  police  officer  in  the  dis- 
ehaige  of  his  duty  as  a  policeman,  and  fined  4^10  and  $16  costs. 
The  defendant  appealed  to  Mr.  Justice  Weldon,  who  referred 
the  matter  to  the  Court 

Oetober  14, 18&1.  Geo.  F.  Oregory^  in  support  of  the  appeal, 
ooDte&ded  that  the  conviction  was  bad  for  the  following 
reasons :  1st  That  there  was  no  evidence  of  the  officer  being 
in  diflchaige  of  his  duty ;  2nd.  That  there  was  no  proof  of  the 
asaault  or  interference  other  than  the  evidence  of  the  offieer 
himself.  He  referred  to  Qray  v.  Tvi/rnbuU ;'  Jones  v.  OaUcm;^ 
Taylor  on  Ev.,  ss.  Ill,  112, 113;  Corbet  v.  McCrocken.^ 

E.  L.  Wetmore  conira.  If  this  is  not  a  clear  case  of  the 
imiooence  of  the  defendant  this  Court  will  not  interfere  with 
the  finding  ot  the  Court  below. 

Gregory  in  reply. 

Allen,  C.  J.  While  there  was  evidence  that  would  justify 
the  magistKate  in  dismissing  the  charge,  I  think  theare  was  also 
evidence  to  justify  the  conviction,  and  the  evidence  in  favor  of 
the  defendant  is  not  so  overwhelming  as  to  justify  us  in  inter- 
fering with  the  decision  of  the  Court  below.  There  is  nothing 
in  the  other  points. 

Weldok,  J.  I  am  of  the  same  opinion.  There  is  dear 
evidence  to  support  the  decision  of  the  magistrate,  and  I  think 
we  should  not  interfere  with  it 

Wktmore,  J.    I  am  of  the  same  opinion. 

Duff,  J.  I  agree  with  the  Chief  Justice.  I  think  there 
was  evidence  to  justify  the  conviction. 

Palher,  J.  I  agree  that  we  ought  not  to  interfere  in  this 
case.    Had  the  evidence  all  been  in  favor  of  the  defendant.  I 

^Bjrtt  vie.  c  lOtaolloD  87  of  n  Via  a  12,  with  other  aecUoM,  la  Ottde  to  Apply  to  proosed- 
bfinderihefonmrAct.  U  VI0.  a  l^ii  87,  proiridMthat  *«In  tv«yoMeof  ndBinU7Md«r 
veoefktfoD  ■  *  «  aay  paoon  who  duill  thtnk  hiiDMif  «M:i1ev«d  by  nKh  o«dl« or  oomrio* 
teiHyapyMUtiktho  SopMBMOouit  iabMioortoaoj^n^  thonot** 

«LB.SaaAp^<3.  98PugiL878L  «2P.^B.U7. 
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think  we  would  be  bound  to  quash  the  conviction.  On  appeal, 
I  think  the  question  can  be  tried  over  again,  and  I  think  it 
perfectly  right  that  it  should  be  so.  I  think  proper  weight 
should  be  given  to  the  presumption  of  innocence ;  but  against 
that  pi'e&umption  we  have  the  judgment  of  the  Court  below,  and 
we  must  also  give  due  weight  to  that.  There  was  evidence 
both  ways,  but  I  think  an  interference  was  proved.  I  think 
any  person  has  a  perfect  right  to  interfere  with  a  policeman 
who  is  exceeding  his  duty. 

King,  J.  The  evidence  shews  that  the  prisoner  was  in  cus- 
tody of  a  policeman,  and  that  he  was  committing  an  offence 
for  which  he  was  liable  to  arrest.  The  question  therefore  is, 
whether  the  policeman  was  exceeding  his  duty  and  the  defen- 
dant had  a  right  to  inteiiere;  and  2nd,  whether  there  really  was 
any  interference?  On  both  the  evidence  is  conflicting,  and 
while  I  would  not  hesitate  to  quash  the  conviction,  if  the  evi- 
dence was  greatly  in  favor  of  the  defendant,  I  do  not  think  we 
should  do  so  in  this  case.    I  agree  with  the  Chief  Justice. 

Allen,  C.  J.    I  think  there  is  no  evidence  that  the  policeman 

was  exceeding  his  duty,  and  I  think  it  unnecessary  to  express 

an  opinion  as  to  the  right  that  any  person  has  to  interfere  with 

a  policeman.    This  Court  thinks  the  appeal  should  be  dismissed 

with  costs,  but  as  the  matter  was  referred  by  Mr.  Justice 

Weldon  for  advice,  the  case  will  go  back  to  him  to  make  the 

order. 

Judgment  occordiTigly. 


October, 


1881.        EDWARDS,  City  Treasurer  op  Frbdbbicton,  v.  BURGOYNE. 

Fnhlic  Market — Grant  of  public  market  place —  W7i£ther  avihorizes 
eetablUhment  o/niarket—11  Vic.  c.  61,  14  Vic,  c,  16,  22  Vic.  c.  8, 
30  Vic,  e,  37  considered — Wliether  York  CowrUy  Coumcil  or  CUy 
Council  of  Fredericton  ha/oe  control  of  the  Queen's  Ward  Market 
— Imposing  tolls  or  dosing  market  without  express  authority — 
Repeal  of  Acts, 

The  grant  of  a  piece  of  Und  for  a  pablic  market  place  authorizes  the  grantee  to 
estoblish  a  market  there. 

Prior  to  1848  the  title  to  the  market  house  in  Queen's  Ward,  in  the  city  of 
Fredericton,  was  in  the  justices  of  York  County,  who  had  power  to  make 
regulations  for  the  management  of  the  market.  By  11  Vic.  c.  61,  s.  40,  all 
power  which  the  justices  of  York  had  to  make  rupuations  upon  any  subject 
within  the  city,  was  vested  exclusively  in  the  (Sty  Council.     The  Act  11 
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V  ic  e.  61  was  repeded  by  14  Vic.  c.  15,  mnd  this  Act  by  22  Vic.  a  8.    Sec-         1881. 

ti<Mi  40  of  11  Vic.  c.  61  was  not  re-enacted,  but  by  the  4th  section  of  14  Vic.  

c.  15,  "the  whole  legislative  power  and  government  of  the  city  "  was  vested      Edwards 

in  the  City  Conncil,  " and  in  no  other  power  or  authority  whatsoever."    By  v* 

the  54th  section  of  22  Vic  c.  8,  "the  sole  power  and  authorily**  to  make    BuBOOTMS. 

bye^laws  for  various  purposes  within  the  city — one  of  which  was  the  regula- 

Utian  of  markets — was  re-affirmed.    On  the  incorporation  of  York  County 

the  powers  of  the  justices  were  transferred  to  the  County  Council  of  York, 

sod  the  title  to  the  market  house  became  vested  in  the  County  Council. 

Beid^  that  the  control  and  management  of  the  market  was  in  the  City  Council 
of  the  CSty  of  Fredericton. 

In  the  absence  of  express  authority  to  do  so,  the  City  Council  of  the  City  of 
Fredericton  has  no  power  to  dose  the  market,  or  to  impose  tolls  on  the  sale 
of  articles  in  the  nuffket  house,  the  market  by  the  grant  being  a  free  market. 

The  repeal  of  an  Act  bv  which  it  was  declared  that  the  market  should  be  free, 
bid  not  tiie  effect  of  a  legidative  declaration  that  the  market  in  question 
should  not  be  a  free  market ;  but,  except  for  matters  done  under  the  Act  left 
the  market  m  though  the  Act  had  never  existed. 

By  30  Vic  (1866)  c  37,  s.  3,  it  is  provided  that  the  "  City  Council*'  of  Freder- 
icton, "shall  have  power,  as  heretofore,  to  impose  toUs  and  rates,  and  may  if 
they  see  fit,  sell  and  disptme  or  otherwise  farm  the  tolls  and  rates  arismg 
from  the  wharves,  markets,"  etc. 

Uekif  that  this  did  not  authorize  the  City  Council  to  close  the  market,  which 
by  the  grant  creating  it  was  free,  or  to  impose  tolls  on  articles  sold  in  the 
market. 

This  matter  was  referred  to  the  Court,  by  the  Chief  Justice, 
who,  on  the  hearing  of  the  matter  before  him,  delivered  the 
following  judgment : — 

This  is  a  review  of  the  conviction  of  the  defendant  before  the  police 
msgistrate  on  a  charge  of  selling  butter  in  Fredericton  at  a  place  other 
th&Q  in  the  public  market,  contrary  to  the  city  bye-law. 

The  object  of  the  prosecution  was  to  determine  whether  the  City 
Corporation  has  any  and  what  control  over  the  market  in  Queen's 
Waid,  and  over  the  persons  exhibiting  meat,  etc.,  for  sale  there. 

In  considering  this  question,  it  wiU  be  convenient  to  review  the 
bistoiy  of  the  Queen's  Ward  market,  and  the  title  under  which  the 
property  is  held. 

As  early  as  the  year  1789  there  appears  to  have  been  a  market 
bouse  in  Fredericton,  and  market  reg^ations  to  have  been  made  by 
tkeaesBions. 

In  October,  1813,  a  license  was  granted  to  James  Taylor,  by  the 
^>ovemor  and  Council  to  occupy  for  twenty-one  years  a  portion  of  the 
lAnd  in  Fredericton  then  reserved  for  public  uses  (and  which  com- 
prued  the  land  where  the  present  county  court  house  stands),  and  to 
erect  thereon  a  building  for  a  public  market  house,  where  provisions 
could  be  brought  and  exposed  for  sale.  Under  this  authority,  Mr. 
Taylor  erected  a  building  for  a  public  market  on  the  site  of  the  pres- 
<^nt  county  court  house. 

In  November,  1815,  a  number  of  the  inhabitants  of  Fredeiicton 
petitioned  the  Gk>vemor  in  Council  to  establish  a  market  in  the  town, 
and  on  the '27th  of  November  in  that  year  a  grant  passed  under  the 
Teat  seal,  gnmting,  appointing,  and  declaring  that  thereafter,  for  the 
^mu  of  twenty-one  years  from  that  date,  there  should  be  a  market 
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^fl^^'        erected  and  established  in  the  town  of  Frederickm,  to  be  held  and 
EDWidiDs     ^®P^  ^^  front  of  block  No.  one  in  the  town  between  the  street  and 
V.  the  river  Saint  John,  so  as  to  include  the  market  house  already  erected 

BuBOOTNB.  there,  and  a  space  of  sixty  feet  in  breadth  on  each  side  thereof,  ex- 
tending from  the  said  street  to  the  said  river,  in  every  day  in  the 
week  except  Sunday,  for  buying  and  selling  victuals  and  provisions 
of  all  kinds. 

In  November,  1816,  a  committee  of  the  sessions  was  appointed  to 
examine  the  market  house,  and  to  ascertain  what  the  proprietor,  Mr. 
Taylw,  would  dispose  of  it  for,  to  the  county  for  a  county  court  house. 
The  committee  examined  the  building  and  communicated  with  Mr. 
Taylor  as  to  the  terms  of  sale,  which  they  reported  to  the  seBsions, 
who  agreed  to  purchase  the  building  for  £1,400,  provided  a  grant  of 
the  land  could  be  obtained  to  the  justices  of  the  county,  in  perpetuity, 
and  for  this  purpose  a  petition  was  ordered  to  be  presented  to  the 
Governor. 

A  petition  was  accordingly  presented  to  the  Governor,  and  on  the 
17th  January,  1817,  an  order  in  council  was  made  for  a  grant  of  the 
land  to  issue  to  the  justices  of  the  county. 

This  grant,  which  bears  date  the  21st  February,  1817,  recites  that 
James  Taylor,  by  the  license  and  permission  of  the  Governor  in  Coun- 
cil, had  erected  a  building  for  a  public  market  on  the  ground  therein- 
after described ;  that  the  Crown,  by  letters  patent,  bearing  date  the 
27th  November,  1815,  had  erected  and  established  a  pubUc  market 
to  be  held  at  the  same  place,  for  the  sale  of  victuals  and  provisions  of 
all  kinds ;  that  the  justices  of  the  county,  having  found  the  upper  story 
of  the  said  building  suitable  for  a  county  court  honse,  had  agroed  with 
the  said  James  Taylor  for  the  purchase  thereof,  and  had  petitioned 
the  Governor  for  a  grant  of  the  lands ;  and  it  then  grants  as  f<dlows : 
*'  Therefore  know  ye,  that  we,  of  our  special  graoe,  have  given,  grsnted, 
and  confirmed,  and  by  these  presents  for  us,  our  heirs  and  auocoBSOis, 
do  give,  grant  and  confirm  unto  the  said  justices  of  the  peaoe  for  tiie 
county  of  York  for  the  time  being  the  same  piece  of  giound,  bong 
all  that  piece  or  parcel  of  land  on  which  the  said  market  house  now 
stands,  lying  in  firont  of  block  number  one  in  the  town  plot  of  Freder- 
ton,  and  bounded  as  follows,  vix. :  southwesterly  by  the  nortbsasterly 
line  of  the  front  street  of  the  said  town  plot,  (which  street  measures 
four  rods  in  breadth) :  northeasterly  by  the  waters  of  the  river  Ssint 
John :  and  northwesterly  and  southeasterly  by  lines  parallel  to  the 
sides  of  the  said  market  house  and  sixty  feet  distant  therefrom :  the 
said  piece  of  land  measuring  in  width,  in  the  whole,  one  hundred  and 
fifty-two  feet,  and  containing  two  roods  and  thirty-four  perdies,  being 
particularly  marked  on  the  plot  or  plan  hereunto  annexed  of  the  sa^ 
vey  thereof  made  under  the  direction  of  our  Surveyor-General  j  saving 
and  reserving  that  part  of  the  same  land  between  ihe  northeast  end  d 
the  said  market  house  and  the  margin  of  the  bank  of  the  said  river, 
the  whole  width  of  the  land  hereby  granted,  which  we  do  herebj 
declare  is  to  be  left  open  and  unincumbered,  and  used  as  a  public 
highway  forever :  To  have  and  to  hold  the  said  piece  or  parcel  of  land, 
with  the  appurtenances  thereunto  belonging,  saving  and  loaoifing,  as 
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aiorenid,  unto  the  mid  jastioet  of  the  peioe  for  the  ocmnty  of  Tork«        IQSL 

for  the  time  beiiig,  f oiever :  In  trust,  nevertheless,  for  the  public  uses     Bdwarm"" 

following  to  wit, — ^the  lower  floor  of  the  said  building,  or  of  any  other  «. 

building  which  may  at  any  time  hereafter  be  erected  on  the  same  site    BuKooTim. 

should  the  present  be  destroyed,  and  all  other  the  land  and  premises 

hereby  granted,  lor  a  public  market  place ;  and  the  upper  floor  of  the 

same,  or  any  other  buildings  as  aforesaid,  for  the  purpose  of  a  county 

court  house  forever ;  and  to  and  for  no  other  use,  intent  or  purpose 

whatsoever :  this  grant  being  nevertheless  on  this  express  condition : 

—That  if  the  said  justices  of  the  peace  for  the  said  county,  for  the 

time  being,  shall  at  any  time  hereafter  permit  or  allow  any  tavern, 

inn,  or  ale-house  to  be  kept  in  any  part  of  the  present  or  any  other 

building  or  buildings  erected  or  to  be  erected  on  the  land  hereby 

granted,  or  any  wine,  rum,  brandy,  gin,  or  any  other  strong  liquors, 

to  be  sold  in  any  part  of  the  same  or  any  other  building  or  buildings 

aforesaid,  then  these  presents  shall  thenceforth  be  null  and  void,  and 

the  land  hereby  granted  shall  revert  to  and  be  vested  in  us,  our  heirs 

and  stteoeoBors,  as  if  these  presents  had  not  been  made,  anything 

herein  contained  to  the  contrary  thereof  in  any  wise  notwithstanding  * 

The  justioee  accepted  this  grant,  and  the  sessions  from  time  to  time 
made  rules  and  regulations  for  the  sale  of  stalls  in  the  market  house, 
and  for  the  sale  of  meat  and  provisions  in  the  town. 

The  Act  6  Vict  c.  17  authorized  the  justices  in  sessions  to  make 
regulations  for  the  sale  of  meat  in  Fredericton,  except  meats  brought 
in  and  immediately  sold  by  persons  from  the  country,  and  to  make 
regulations  for  the  care  and  management  of  the  market  house,  and  to 
enferoe  such  rules  and  regulations  by  fines  and  penalties.  This  Act 
was  continued  till  the  1st  April,  1855,  by  the  10  Vict,  a  9. 

By  the  Act  incorporating  Fredericton  (11  Vict.  c.  61)  the  adminis- 
tration of  the  fiscal,  prudential,  and  municipal  affairs,  and  the  govern- 
ment of  the  city,  was  vested  in  the  mayor  and  councillors,  when 
elected ;  and  the  37  th  section  gave  them  power  to  make  bye-laws  for 
various  purposes,  inter  alia, — "  To  regulate  and  manage  the  market  or 
markets,  and  to  establish  and  regulate  market  days  and  lairs;  to 
regulate  tiie  place  and  manner  of  selling  butcher's  meat,  hay,  straw, 
etc ;  to  restrain  and  regulate  the  purchase  and  manner  of  selling  of 
all  vegetables,  fruit,  country  produce,  poultry,  and  all  other  articles 
or  thi^  or  animals  exposed  for  sale,  or  marketed  in  the  open  air." 

By  sect.  40,  all  power  and  authority  granted  to  the  justices  of  the 
peace  for  the  county  of  York  to  make  bye-laws,  rules  or  regulations 
upon  any  subject  or  for  any  purpose  whatever  within  the  city,  were 
declared  to  be  vested  Exclusively  in  the  City  Council. 

This  Act  of  incorporation  was  repealed  by  14  Vict.  c.  15,  which 
▼aa  repealed  by  the  Act  22  Vict  c.  8,  the  Act  now  in  force,  so  far  as 
it  afieets  the  present  question,  by  which  the  whole  legislative  power 
and  government  of  the  city  was  vested  exclusively  in  the  City  Council ; 
and  the  54th  section  enacts  that  the  City  Counol  shall  have  the  sole 
power  and  authority  to  make  bye-laws  for  various  specified  purposes, — 
Mier oIm^  ''To establish  and  regulate  markets  and  fairs,  ajid  to  grant 
linmwstobatohsrs;  toregalatothe  manner  of  seUing,  weiring  and 
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measuring  meat,  fish,  poultry,  vegetables,  fruit,  grain,  hay,  straw,  and 
fodder,  and  to  grant  licenses  for  the  due  weighing  and  admeasurement 
thereof." 

Before  the  Act  22  Yict.  c.  8  was  passed,  and  while  the  14  Yict  c. 
15  was  in  force,  an  Act  (20  Vict.  c.  17)  was  passed,  which  declared 
in  sect.  1  that  the  lower  flat  of  the  building  erected  for  a  county  court 
house  and  market  house,  or  such  part  thereof  as  should  be  used  for  a 
market,  should  thereafter  be  and  be  deemed,  a  free  market,  and  no 
toll,  rate,  or  import,  for  any  meat,  fowls,  fish,  vegetables,  fruit,  bay. 
straw,  grain,  or  other  country  produce  of  any  land  therein  sold  or 
exhibited,  or  left  for  sale,  should  be  at  any  time  thereafter  charged 
or  levied ;  and  (by  sect.  2)  that  the  County  Council  of  the  county  of 
York  and  the  City  Council  of  Fredericton  should  make  such  rales 
and  regulations  for  the  government  of  the  said  market  as  they  might 
deem  advisable.  These  two  sections  were  repealed  by  23  Yict  c 
55.  The  3rd  section  of  20  Yict  c.  17  still  remains  in  force,  by  which 
it  is  declared  that  the  piece  of  land  described  in  the  grant  to  the 
justices  of  York  hereinbefore  mentioned,  "  shall  forever  hereafter  be 
under  the  sole  control  of  the  County  Council  of  the  county  of  Yoric 
and  their  successors,  and  shall  be  used  as  a  public  landing,  street 
and  square  for  the  said  court  and  market  house,  and  for  no  other 
purpose  whatever." 

At  various  times  between  the  years  1855  and  1869,  inclusive,  the 
City  Council  exercised  control  over  this  market  by  appointing  a  market 
clerk,  and  disposing  of  the  fees  and  tolls  received  thereat 

In  May,  1879,  the  City  Council  passed  a  bye-law  to  consolidAto 
and  amend  tlie  several  laws  relating  to  the  public  markets  in  Freder- 
icton, by  which  it  was  declared  that  Phcenix  square,  and  no  other 
place,  should  be  the  public  market  of  the  city  ;  and  that  certain  parts 
of  the  cellar  of  the  new  city  hall,  on  the  square,  should  be  set  apart 
for  the  purpose  of  a  country  market,  and  that  no  person  should  expose 
certain  articles  (including  butter)  for  sale  at  any  place  except  in  the 
public  market,  under  a  certain  penalty. 

In  July,  1879,  the  Municipality  of  the  county  passed  a  resolution 
declaring  the  lower  flat  of  the  county  court  house  in  Queen's  Ward 
to  be  a  free  market,  and  the  conviction  in  question  is  the  result  of  this 
conflict  of  authority. 

In  the  argument  before  me  the  following  questions  were  raised: 

First,  Whether  the  grant  from  the  Crown  to  the  justices  of  the 
peace  established  a  market 

Second,  If  it  did  whether  the  City  Council  or  the  Municipality  of 
York  has  the  control  of  it. 

Third,  Whether  it  is  a  free  market,  or  whether  the  City  Council 
can  impose  tolls  on  the  sale  of  articles  there. 

Fourth,  Whether  the  City  Council  has  the  right  to  close  the  market 

As  to  the  first  point  it  is  very  clear  that  the  Crown  did  establish  a 
market  in  the  year  1815,  at  the  place  where  the  county  court  house 
now  stands,  which  market  was  to  continue  for  a  term  of  twenty-one 
years ;  and,  I  think,  when  the  Crown,  in  1817,  made  the  grant  of  ihe 
land  to  the  justices^  reciting  the  license  to  Taylor  and  the  establish- 
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meat  of  a  public  market  there,  and  declarmg  that  the  lower  flat  of 
the  boilding  then  upon  the  land,  or  any  other  building  which  might 
be  &ected  in  its  place,  should  be  held  hj  the  justices  in  trust  as  a 
pabiic  market  place  for  ever,  the  clear  intention  was,  that  what  had 
been  already  established  for  a  term  of  twenty-one  years  should  con- 
tinue to  be  a  public  market  forever.  I  fail  to  see  the  distinction 
between  the  grant  for  a  public  market  and  a  grant  for  a  public  market 
place,  as  was  ui^ged  on  the  argument.  What  Lb  a  market  place,  but  a 
place  where  goods  are  brought  for  salel  It  would  be  rather  unrea- 
sonable to  hold,  where  a  grant  was  made  to  a  person  for  a  "  market 
plaee,^  that  he  had  no  right  to  hold  a  market  there. 

A  grant  of  a  piece  of  land  for  a  ''  market  place  "  is  therefore,  in  my 
opinion,  quite  sufficient  to  authorize  the  grantee  to  establish  a  market 
there.  If  there  could  be  any  doubt  about  this,  the  subsequent  words 
of  the  grant  prohibiting  the  sale  of  spirituous  liquors  there  clearly 
i^ows  ^e  intention  of  the  Crown  that  the  grantee  should  have  author- 
ity to  sell  any  other  description  of  goods. 

Then,  assuming  that  a  market  was  established  by  the  grant  to  the 
justices,  the  next  question  is,  who  has  the  control  of  it  1  That  the 
tide  to  the  land  on  which  the  market  house  stands  is  in  the  Munici- 
pality of  York  cannot  be  disputed.  But  the  title  may  be  in  the 
Mnmcipality,  and  the  right  to  regulate  the  market  in  the  City  Coun- 
cil.   Ex  parte  Matory.  ^ 

Before  the  incorporation  of  Fredericton,  the  justices  in  session  had 
power  to  make  r^ulations  for  the  management  of  the  market  house ; 
but  by  the  40th  section  of  the  Act  of  incorporation  (11  Vict.  c.  61) 
all  the  power  and  authority  which  the  justices  of  the  peace  had  to 
make  regulations  upon  any  subject  within  the  city  was  vested  exclu- 
sively in  the  City  Council ;  consequently,  after  that  Act  passed,  the 
justices  ceased  to  have  any  power  to  make  regulations  respecting 
the  market  That  Act,  however,  was  repealed  by  14  Vict.  c.  15, 
which  contains  no  clause  simOar  to  the  40th  section  of  11  Vict.  c. 
61,  but  it  does  contain  words  which,  I  think  ai*e  equivalent,  and  are 
sufficient,  to  exclude  the  Municipality  of  the  county  (who  stimd  in  the 
place  of  the  justices  of  the  peace)  from  making  any  regulation  for  the 
management  of  the  market.  The  words  I  refer  to  are  those  of  the 
4th  section,  which  vests  ''  the  whole  legislative  power  and  government 
of  the  city"  in  the  City  Council,  "  arui  in  no  other  power  or  authority 
n}luU9oeverJ^  Similar  words  are  used  in  the  4th  section  of  the  Act  22 
Vict  c.  8,  which  now  regulates  the  power  of  the  City  Council ;  and 
the  54th  section  of  which  re-affirms  that  the  City  Council  shall  have 
*'  (he  9ole  power  and  authority"  to  make  bye-laws  for  various  purposes 
within  the  city — one  of  which  purposes  was  the  regulation  of  markets, 
and  another  the  regulation  of  the  manner  of  selling  and  weighing 
meaty  fish,  poultry,  etc.  These  powers  do  not  differ  materially  from 
^08e  given  to  the  justices  by  the  Act  6  Vict.  c.  17.  I  have  no  doubt 
therefore,  that  the  powers  given  to  the  City  Council  to  make  bye-laws 
Kspectiiig  the  markets  by  the  54th  section  apply  as  well  to  the  mar- 
ket bonae  in  Queen's  ward,  as  to  the  market  house  at  Phoenix  square. 
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ISSl.        aii4  that  ]the  Municipal  Council  has  no  power  to  make  any  market 

Edwards""  ^gulations  to  be  enforced  in  the  city,  though  they  have  the  title  to 

V.        .,  and  control  of  the  land  and.  the  county  building  thereon  lor  the  pur- 

BuBOOYVB.    poses  declared  in  the  grant.     I  think  it  was- the  clear  intention  of  the 

.  Legislature  that  there  shoi^d  be  only  one  goveniing  body  in  the  city 

— the  City  Council — ^and  that  the  laws  regulating  the  naaikets,  and 

the  sale  of  meats,  etc.,  in  them,  should  otot  be  vested  in  two  bodies^ 

whose  regulations  might  conflict 

The  third  question  is,  whether  the  City  Council  has  a  right  to  im- 
pose tolls  on  the  sale  of  articles  in  this  market  It  was  argued  tbit 
the  right  to  impose  tolls  was  incident  to.  the  right  to  establish  a  mar- 
ket. I  admit  that  the  Crown,  in  granting  a  right  to  establish  a  market, 
may  also  grant  a  right  to  demand  tolls ;  but  diat  rjght  must  be  given 
in  express  terms. 

In  Chitty'i^  Prerog.  Crown  194,  it  is  said,  '*  But  toll  is  not  incident 
of  common  right  to  a  fedr  or  market;  therefore,  if  the  .King  do  not 
expressly  authorize  the  grantee  to  take  it,  he  cannot  legally  do  so, 
though  the  grant  contain  the  words  *  with  all  its  appurtenances* ;  and 
in  such  case  the  market  or  fair  is  iroe."  See  also  Com.  Dig.  ''  Market,*' 
(F)  ff^ddyy.  Whedhouae,^ 

Whether  .the  City  Council  has  a  right,  under  the  charter,  to  impose 
toll  on  the  sale  of  articles  exposed  for  sale  in  a  market  tstabUshed  bj 
them,  does  not  arise  here,  because  the  market  in  question  was  not 
established  by  the  City  Council  under  the  authority  given  by  the 
charter,  but  by  grant  from  the  Crown  long  before  the  incorporation 
of  the  city,  and  that  grant  gives  no  authority  to  take  toll.  By  the 
grant  it  became  a  free  market ;  and  the  City  Council,  without  express 
authority  to  do  so,  which  I  am  unable  to  discover,  has  no,  right  to 
impose  a  burthen  on  persons  resorting  to  that  market  for  the  «de  of 
their  goods. 

The  59th  section  of  the  Act  22  Vict.  c.  8„  has  been  referred  to  as 
authorizing  the  imposition  of  a  toll  on  the  sale  of  articles  brought  to 
market.     It  is  not  very  clear  to  me  what  that  part  of  that  section 
means,  but  at  all  events,  I  think  it  does  not  .a{^y-  to  such  a  case  as 
.this.    ,Thew;or4s  of,  that  section,  are  asfojPows:  "  The  GKty  Comeil 
,  may  direct  the  ^aAsessing,  levying,  ooUectii^  and  a.|^ying.  socIL  monejs 
.  as  may  be.  required  for  the  execution  of  the  powers  vested  in  the  (Xtj 
Council  in  such  manner  as  may  be  .  provided .  by  any-  bye-law  of  the 
city,  either  by  imposing  tolls  and  mtes  to  be  paid  in  respect  of  any 
public  .works,  or  of  other  thi]:\g  within  the  dty,  or  .by  means  of  any 
rate  or  assessment  to  be  assessed  and  levied  on  real  or  personal  prop- 
erty, or  both,  within  the  city,"  etc. 

I  think  it  is  not.  unimportant;  in  the  consideration  of  thia  question, 
that  no.  express  authority  is  given  to  impose  tolls  by  those, portions  of 
the  54t^  section  which  relate  to  the  markets  andithersaleof  meat,  etc, 
whereas  the  0th  paragraph  .of  the  section,  which  relates  >to  the  man- 
agement of  the  wharves,  expressly,  authorises  the  Council  i to  impose  a 
toll  for  vessels  using  the  wharves,  and  for  goods  placed  thereon.  £x- 
presiio  uni/m  eat  &seltmo  gUm^na.    It  is  a  ^  well  .settled  principlfijf 
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lav  that  no  tax  can  be  imposed  without  express  authority  and  a  pldin 
declaration  of  the  intention  of  the  Legislature  to  impose  it.  See 
Stockton  Railway  Co.  v.  Barrett;^  Caswell  v.  Cook;^  Mayor  of  Lon- 
dcmderry  v.  Mclllmincy,^  Even  if  there  is  authority  to  impose  a  toll 
on  the  atle  of  meat,  etc.,  in  a  market  established  by  the  city,  I  cer- 
tainly think  there  is  none  in  respect  to  a  free  market  estabKshed  by 
grant  from  the  Crown.  I  am  unable  to  give  to  the  Act  23  Vict.  c. 
55,  the  effect  which  was  contended  for.  The  20  Vict.  c.  17,  sect.  1, 
had  declared  that  the  lower  flat  of  the  county  court  house  should 
thereafter  be  deemed  a  free  market,  and  that  no  toll  should  be  chai^ged 
for  any  meat,  etc.,  sold  or  exposed  for  sale  there ;  and'  the  2d  section 
directed  that  the  County  Council  and  the  City  Council  should  make 
roles  and  regulations  for  the  government  of  the  said  market. 

The  City  Council  took  exception  to  this  Act,  and  in  June,  1857,  a 
comniittee  was  appointed  to  prepare  a  petition  to  the  L^slature 
against  it.  In  February,  1858,  another  committee  was  appointed  by 
the  City  Council  to  confer  with  the  County  Council  on  the  subject  of 
markets,  and  for  the  purpose  of  obtaining  a  repeal  of  this  2d  section 
of  the  last  mentioned  Act.  Nothing  appears  to  have  been  done  by 
the  L^islature  till  1860,  when  the  Act  23  Vict.  c.  55,  was  passed, 
repealing  the  1st  and  2d  sections  of  20  Vict.  c.  17. 

When  an  Act  is  repealed,  it  must  be  considered  (except  as  to  tranfi- 
actions  done  Hnder  it)  as  if  it  had  never  existed.  I  cannot  therefore 
agree  that  the  effect  of  the  repealing  Act  is  a  legislative  declaration 
that  the  market  in  question  should  not  be  a  free  market 

The  remaining  question  is  whether  the  City  Council  had  the  right 
to  pass  the  bye-Jaw,  which  in  effect  closed  the  Queen's  Ward  marlrot. 
I  think  they  had  not  The  charter  gives  them  power  to  establish  and 
regulate  markets,  but  it  gives  them  no  authority  to  close  up  a  market 
previously  granted  by  the  Crown,  and,  without  express  authority,  they 
cannot  interef ere  with  the  Crown  grant. 

The  case  of  The  University  v.  McClvsky^  is  quite  applicable  on  this 
point.  It  would  require  a  very  clear  expression  of  intention  in  the 
charter  to  take  away  the  rights  of  the  granteies,  or  their  successors, 
under  the  Crown  grant ;  and  I  think  there  is  an  entire  absence  of 
any  such  intention.  On  the  contrary,  the  3rd  section  of  80  Vict  c. 
17,  shows  that  the  Legislature  intended  the  market  should  continue. 

The  evidenoe  in  this  case  shows  that  the  sale  of  the  butter, 'for 
whidi  the  defendant  was  fined,  took  place  in  this  public  market ;  and 
as,  in  my  opinion,  the  City  Council  had  no  authority  to  pass  a  bye- 
law  prohibiting  the  sale  of  articles  in  that  market,  the  conviction  must 
he  set  aside. 

If  the  (Sty  Council  desire  to  bring  the  question  before  the  Supreme ' 
Court,  I  will  not  set  aside  the  conviction,  but  reserve  the  case  for 
ailment  before  the  Court. 

October  15, 1881.  Rainsfoi'd  moved  to  set  aside  the  con- 
viction.    Unqueationabl;|r  this  was  a  free  market,  and  the 
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^8S^'  queBtion  is,  whether  the  Legislature  has  given  the  Qty  of 
Edwabss  Fredericton  a  light  to  impose  tolls  on  the  sale  of  articles  in  it  ? 
BuRooYNE.    -"-  coi^tend  that  they  have  not.    That  could  only  be  done  by 

express  words.    Jamiesom  v.  City  of  Fredericton  ;^  Univer&ity 

of  New  Brv/nswick  v.  McClueky.^ 

C,  W.  Bechwith,  contra.  The  city  was  satisfied  with  the  judg- 
ment of  the  Chief  Justice,  as  the  case  was  presented  to  him, 
but  30  Vict.  c.  37,  s.  3,  was  not  cited  on  the  argument  before 
him.  By  that  Act  the  City  Council  are  authorized  generally 
to  impose  tolls  and  rates,  and  to  sell  or  otherwise  dispose  of 
tolls  arising  from  markets.  I  claim  that  this  Act  carries  the 
matter  further  than  the  other  Acts  and  authorizes  the  City 
Council  to  impose  the  tolls.    Bex  v.  Bose.^ 

Bainsford,  in  reply. 

Weldon,  J.  I  think  the  opinion  of  the  Chief  Justice  was 
correct ;  and  I  do  not  think'  the  Act  of  1866  alters  the  case. 

Wetmore,  J. .  I  agree  with  the  judgment  of  the  Chief  Jus- 
tice ;  and  I  do  not  think  that  section  3  of  30  Vic,  c.  37,  carries 
the  matter  any  further.  I  think  the  defendant  should  have 
costs. 

Duff,  J.  I  agree  with  the  judgment  of  Chief  Justice ;  and 
I  think  that  the  law  is  not  altered  by  sect.  3  of  the  Act  of  1866. 

Palmer,  J.  As  far  as  I  have  had  an  opportunity  of  consider- 
ing the  judgment  of  the  Chief  Justice,  I  agree  with  him ;  but 
I  do  not  wish  it  to  be  understood  that  it  is  my  view  of  the 
matter.  I  would  require  time  to  consider  it,  if  necessary ;  but 
as  I  understand  the  contention  of  the  city,  they  are  satisfied 
with  the  judgmient  of  the  Chief  Justice,  as  the  matter  was  pre- 
sented to  him.  In  my  opinion  the  Act  30  Vic  c  37  does  not 
carry  the  matter  any  further.  It  does  not  authorize  the  City 
Council  to  impose  tolls,  where  before  it  had  no  power  to  do  so. 

King,  J.  It  is  not  necessary  to  decide  whether  the  judgment 
of  the  Chief  Justice  is  correct  or  not.  If  the  law  is  not  changed 
by  section  3  of  the  Act  of  1866,  an  Act  which  was  not  referred 
to  when  the  case  was  before  the  Chief  Justice,  on  the  occasion 
on  which  this  judgment  was  delivered,  the  conviction  must  be 
set  aside.    I  think  that  section  3  of  that  Act  does  not  affect 
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the  case.    I  may  add  that  from  the  consideration  that  I  have        ^^81. 
been  able  to  give  the  matter,  I  agree  with  the  Chief  Justice.        Edwabos 

Allen,  C.  J.    In  my  opinion  30  Vic.  c.  37,  s.  3  does  not    BuitooyinB. 
affect  this  question,  or  carry  the  matter  any  further. 

Referred  hack  to  the  Chief  Justice^  to  make  the  oi^der 
qtiaslvmg  the  conviction. 


HARRIS  V.  CLAYTON.  1881. 

Slander — Pleadings — Evidence — Setting  out  all  the  material  words      October, 

constituting  the  slander — Variance. 

In  the  fint  count  of  the  declaration  it  was  aUeaed  that  the  defendant  spoke 
the  fdlowing  words  about  the  plaintiff:  "Go  and  get  a  search  wairant 
and  ^on  will  get  yoar  pork  there,"  meaning  thereby  that  the  plaintiff  had 
fdoDioiisly  stcuen  pork.  The  words  proved  were  '*Go  and  get  yoar  warrant 
and  yon  will  get  yonr  pork."  These  words  were  spoken  by  the  defendant  in 
the  course  of  a  conversation  with  one  B.,  who  stated  that  his  pork  had  been 
stolen,  and  that  he  thought  of  taking  ont  a  search  warrant  to  search  the  plain- 
tiSTt  phMse.  The  judge  directed  the  jur^  that  the  words  as  laid  were  not 
proved  and  withdraw  that  count  from  their  consideration. 

Held,  (by  Allbn,  C.  J.,  and  Duff  and  King,  JJ.,  Wsldon  and  Wktmobx,  JJ., 
dinentinff),  that  the  words  as  laid  were  capable  of  the  dufamatorv  meanine 
attributed  to  them  when  read  in  connection  with  the  facts  in  evidence,  and 
that  the  words  were  sufficiently  proved,  and  the  count  should  have  been  left 
to  the  jury. 

By  the  fifth  count  of  the  declaration  the  plaintiff  alleged  that  the  defendant 
faliely  spoke  and  published  of  him  the  words  foUowmg  "  Judson  Harris  in 
there,"  meaning  thereby  that  the  plaintiff  had  feloniously  stolen  pork.  Some 
pork  had  been  stolen  from  B.  According  to  the  evidence  of  one  of  the  plain- 
tifTs  witnesses  the  defendant  during  the  torenoon  of  the  day  on  which  it  was 
said  these  words  had  been  used,  said  he  knew  where  the  pork  was,  stating 
where,  and  intimating  that  he  knew  who  stole  it.  Being  asked,  by  the  wit- 
060  dniing  the  afternoon,  whom  he  meant,  he  said  "JudM>n  Harris  in  there." 

Held,  That  w  count  was  bad  in  not  setting  out  all  the  material  words  consti- 
tating  the  slander. 

This  was  an  action  of  slander  tried  before  Mr.  Justice  Wet- 
more  at  the  York  sittings.  The  judge  withdrew  the  first  count 
of  the  declaration  from  the  consideration  of  the  jury,  but 
directed  them  on  the  seventh  count  to  find  for  the  plaintiff  if 
they  believed  his  witnesses.  The  jury  found  for  the  defendant. 
The  facts  and  pleadings  are  fully  stated  in  the  argument  and 
in  the  opinions  of  Mr.  Justice  Wetmore  and  the  Chief  Justice. 

June  20, 1881.    E.  L.  Wetmore  moved  for  a  new  trial. 

This  was  an  action  for  slander  tried  before  Mr.  Justice  Wet- 
more at  the  York  sittings.  The  Court  are  to  say  whether  the 
words  used  are  capable  of  bearing  the  meaning  attributed  to 
them,  and  then  it  is  for  a  jury  to  find  whether  they  were  used 
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in  that  sense.  There  was  evidence  to  go  to  the  jury  on  the 
first  count  The  words  were  used  in  the  course  of  a  conversa- 
tion  relating  to  the  pork,  and  getting  out  a  search  warrant 
There  was  evidence  of  a  stealing  and  it  was  a  question  for 
the  jury  whether  the  words  used  had  reference  to  a  charge  of 
stealing.    The  words  were« 

I  told  *' Clayton  I  had  a  notion  of  getting  out  a  warrant  to  search 
plaintiff's  place ;  Clayton  told  me:  'Go  and  get  the  warrant,  and  youll 
get  your  pork.'" 

This  is  in  the  evidence  of  Israel  Burt.  There  was  no  objec- 
tion taken  by  the  defendant's  counsel  to  the  evidence  as  being 
a  variance.  [  Wetmore,  J.  Should  you  not  have  amended  the 
declaration  in  accordance  with  the  words  proved?]  Not  at  all 
— ^no  objection  being  taken  by  the  oounseL  Besides,  the  words 
were  substantially  proved,  and  that  was  enough.  The  learned 
Judge  thought  otherwise  because  the  word  "there"  was  not 
proved.  That,  however,  does  not  amount  to  a  variance.  Stace 
V.  Griffiih;^  Vye  v.  Newman,^  Whether  the  words  omitted 
qualify  those  which  are  alleged,  must  depend  on  the  surrounding 
circumstances.  Burt  was  speaking  of  stealing  from  Harris's 
house. 

In  the  fourth  count  the  words  alleged  were  ''  Judsou  Harris 
in  there ;"  the  words  proved  were  "  Judson  C.  Haitis  in  there." 
The  slander  was  not  coounitted  in  the  morning,  but  in  the 
afternoon,  when  Clayton  said,  "  Judson  C.  Harris  in  there." 
It  is  not  now  necessary  to  set  forth  in  the  declaration  pre* 
fatory  matter.  Consol.  Stat.,  c.  37,  sec.  55;  Bui.  &  Leake, 
305.  [Allen,  C.  J.  Neither  the  words  used  in  the  morning 
nor  those  used  in  the  afternoon  are  in  themselves  actionable. 
The  whole  taken  together  makes  the  slander.]  It  is  not  neces- 
sary to  insert  in  the  declaration  the  words  used  in  the  morning. 
[Kino,  J.  Suppose  Burt,  in  the  afternoon,  had  asked  Clayton, 
"  Did  you  mean  this  morning  that  Judson  C.  Harris  stole  the 
pork?"  and  Clayton  had  simply  replied,  "2/c«,"  would  it  be 
enough  simply  to  set  out  that  one  word  ?]  I  submit  it  would 
under  the  Statute  and  the  authorities.  The  declaration  sets 
out  the  defamatory  sense  with  which  the  words  were  used. 
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[AtLEN,  C.  J.    I  do  not  think  the  Legislature  ever  intended       ^881. 
to  reduce  the  matter  to  that.]  Habris 

McManua,  contra.    The  whole  conversation — that  is,  what-     claytok. 
ever  is  material,  must  be  set  out.     Add.  on  Torts  (ed.  1876)  376, 
note ;  Flood  on  Libel  and  Slander,  353.    Assuming  a  misdirec- 
tion, it  must  be  on  a  material  point,  and  there  must  be  a  mis- 
carriage of  justice.    'Antiumy  v.  Halstead.^ 

From  the  declaration  and  pleadings,  and  evidence,  the  whole 

case  was  fairly  left  to  the  jury.     The  plea  of  "  not  guilty"  puts 

in  issue  the  defamatoiy  sense.    The  verdict  should  not  be 

disturbed. 

Wdimore,  in  reply. 

Our.  adv.  vult. 

The  following  opinions  were  now  delivered : — 

Allen,  C.  J.  The  first  count  of  the  declaration  states  that 
the  defendant  spoke  the  following  words  about  the  plaintiff, 
"  Go  and  get  a  search  warrant,  and  you  will  get  the  pork  there," 
meaning  thereby  that  the  plaintiff  had  feloniously  stolen  the 
pork. 

It  appeared  that  Israel  Bart  had  lost  some  pork,  which  was 
taken  out  of  his  shed  during  the  night,  and  having  suspicion 
that  the  plaintiff  had  taken  it,  he  asked  the  defendant  a  few 
days  afterwards  if  he  knew  of  any  person  being  about  his 
place  in  the  night ;  to  which  the  defendant  apparently  made 
no  answer.  Burt  then  told  the  defendant  that  he  saw  a  ladder 
at  the  plaintiff's  window  the  day  before ;  that  he  had  watched 
all  day,  and  saw  the  plaintiff  gfo  up  to  his  chamber  on  that  lad- 
der; and  as  he  went  up  he  shut  a  little  door;  and  that  he 
(Bart)  had  a  notion  of  taking  out  a  warrant  to  search  the 
plaintiff's  place:  whereupon  the  defendant  said,  "Qo  and  get 
the  warrant  and  you  will  get  your  pork." 

Under  the  old  practice,  the  declaration  in  such  a  case  as  this, 
would  have  contained  a  special  inducement  to  explain  the  slan- 
der, stating  that  before  speaking  the  words,  a  quantity  of  pork 
had  been  taken  from  Burt's  premises,  and  that  in  a  discourse 
which  the  defendant  had  with  Burt  concerning  the  taking  of 
the  pork,  and  concerning  the  plaintiff,  the  defendant  falsely  and 
maliciously  spoke  and  published  the  words  in  question,  of  and 
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^S8l.  concerning  the  plaintiff;  and  the  innuendo  would  have  stated 
Harris  that  the  defendant  thereby  meant  that  the  plaintiff  had  stolen 
CLATToy.  ^^^  pork.  As  the  words  charged  are  not  by  themselves  intelli- 
gible, I  think  what  Burt  said  to  the  defendant  about  the  ladder 
and  about  searching  the  plaintiff's  house  should  have  been 
stated  in  the  prefatory  inducement  or  colloquium.  In  1  Chit. 
PL  400,  referring  to  Haiokes  v.  Hawkey^  it  is  said — 

'*  If  the  words  do  not  naturally  and  per  $e  convey  the  meaning  the 
plaintiff  would  wish  to  assign  to  tbem,  or  are  ambiguous  or  equivocal 
and  require  explanation  by  reference  to  some  extrinsic  matter  to  shew 
that  they  are  actionable,  it  must  be  expressly  shewn  that  such  matter 
existed,  and  that  the  slander  had  relation  thereto." 

It  was  contended  by  the  plaintiff's  counsel  that  the  necessity 

for  such  prefatory  averments  is  rendered  unnecessary  by  the 

55th  section  of  the  Com.  L.  Proc.  Act,  (Consol.  Stat  p.  235) 

which  enacts  as  follows : — 

^*  In  actions  of  libel  and  slander,  the  plaintiff  shall  be  at  liberty  to 
aver  that  the  words  or  matter  complained  of  were  used  in  a  defama- 
tory sense,  specifying  such  defamatory  sense,  without  any  prefatory 
averment  to  shew  how  such  words  or  matter  were  used  in  that  sense, 
and  such  averment  shall  be  put  in  issue  by  the  denial  of  the  alleged 
slander  or  libel  and  where  the  words  or  matter  set  forth  with  or 
without  the  alleged  meaning,  show  a  cause  of  action,  the  declaration 
shall  be  sufficient/' 

It  was  also  said  that  the  plaintiff  may  now  set  out  the  words 
complained  of,  without  any  colloquium  or  prefatory  statement, 
and  put  any  construction  upon  them  he  pleases;  for  which 
Hemmings  v,  Gasson^  was  cited. 

But  the  doubt  in  my  mind  is,  whether  the  plaintiff  has  set 
out  all  the  material  words  here.  What  the  defendant  said  was 
in  answer  to  Burt's  statement  of  his  having  seen  the  plaintiff 
on  the  ladder,  and  his  (Burt's)  intention  to  get  a  search  warrant. 
The  slander  is  to  be  collected  from  the  words  of  Burt,  and  the 
defendant  together,  and  not  from  those  of  the  defendant  alone. 
In  1  Chit.  PI.  405,  it  is  said  that  if  the  slander  is  to  be  collected 
from  a  question  and  answer,  and  not  from  the  latter  only,  there 
must  be  an  express  averment  accordingly.  And  see  Bivmcye 
V.  Prosaer;^  Oallowey  v.  Marshall.*' 

I  cannot  understand  what  was  intended  by  the  concluding 
words  of  the  55th  section, — 

"  And  where  the  words  or  matter  set  forth,  with  or  without  the 
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alleged  meaning,  shew  a  cause  of  action,  the  declaration  shall  be        ^881. 
Boffident  Hakbis 

U  by  the  words  "  shew  a  cause  of  action  is  meant,"  a  cause  cu^rrov 
of  action  apparent  on  the  face  of  the  declaration,  then  certainly 
there  is  none  such  in  the  first  count  of  this  declaration,  nor 
indeed  in  any  of  the  counts,  except,  possibly  the  second.  I 
cannot  think  that  the  Statute  intended  to  allow  such  a  mode  of 
declaring  as  has  been  adopted  here ;  that  a  plaintiff  may  set 
out  a  portion  of  a  conversation,  which  is  quite  unintelligible 
per  se,  averring  that  those  words  were  used  in  a  defamatory 
sense,  and  supply  the  remainder  of  the  conversation,  which  is 
necessary  to  make  out  the  slander,  by  evidence  on  the  trial. 

The  learned  Judge  was  of  opinion  that  the  words  stated  in 
the  first  count  were  not  proved*— that  the  omission  of  the  word 
"  there  "  was  a  material  variance.  I  do  not  so  consider  it.  It 
is  unnecessary  to  prove  all  the  words  laid  in  the  declaration,  if 
the  omission  of  those  not  proved  does  not  alter  the  sense  or 
meaning.  The  word  "  there "  would  imply  that  Burt  would 
iind  his  pork  in  a  particular  place  designated  by  the  defendant ; 
and  if  the  words  proved  are  read  in  connection  with  what  Burt 
said  to  the  defendant,  and  which  produced  his  remark,  viz. : 
that  he  (Burt)  had  a  notion  to  take  out  a  warrant  to  search 
the  plaintifi^s  place — ^it  is  very  evident  that  the  defendant's 
words  meant  Burt  would  find  his  pork  at  the  plaintiffs  house. 
Viewing  it  in  that  way,  I  think  the  omission  to  prove  the  word 
**  there  '*  w&s  not  material,  as  it  did  not  alter  the  sense.  The 
word  only  expressed  what  was  clearly  implied  without  it. 
Had  the  declaration  set  out  the  coUoqwivmi  between  the  defend- 
ant and  Burt  about  the  loss  of  the  pork,  and  the  intention  of 
Burt  to  issue  a  search  warrant,  the  words  proved  to  have  been 
spoken  by  the  defendant  would  have  referred  clearly  enough  to 
the  place  he  said  the  pork  would  be  found,  and  this  question 
woidd  scarcely  have  arisen. 

The  plaintiff's  counsel  relied  particularly  on  the  fifth  count, 
the  words  in  which,  he  contended  were  proved,  and  shewed  a 
cause  of  action.  That  count  was  as  follows : — "  For  that  the 
defendant  falsely,  etc.,  spoke  and  published  of  the  plaintiff,  the 
words  following,  *  Judson  Ha'nna,  in  tiiere,'  meaning  thereby 
that  the  plaintiff  had  feloniously  stolen  pork."    If  this  is  a  good 
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t^'  coufit  under  the  Com.  Late  Proc.  Act,  it  has  revolutionized  the 
Eamor  principles  of  pleading  in  actions  of  slander. 
Cumfow.  '^^  words  were  sworn  to  have  been  spoken  by  the  defendant 
under  the  following  circumstances : — In  October,  1879,  Benj. 
Burt,  a  brother  of  Israel  Burt,  who  had  lost  the  pork,  met  the 
defendant  near  a  saw  mill.  The  defendant  asked  Burt  if  his 
brother  had  found  his  pork  yet,  to  which  Burt  answered  that 
he  had  not ;  the  defendant  then  said  he  knew  where  it  was, 
and  on  Burt  asking  him  "where,"  he  said,  "In  the  saw-dust" 
(pointing  to  a  heap  of  saw-dust)^  and  added,  that  he  knew  it 
was  there ;  that  he  saw  a  person  very  uneasy,  walking  about 
on  the  saw-dust ;  and  he  told  Burt  to  tell  his  brother  to  watch 
for  the  pork  that  night  as  it  had  to  be  taken  in,  or  it  would 
spoil.  In  the  afternoon  of  the  same  day  Benj.  Burt  met  the 
defendant  again  in"*  the  highway  near  the  plaintifTs  house,  and, 
referring  to  their  conversation  in  the  morning  at  the  mill, 
said  to  him — "Who  did  you  mean  ?  you  did  not  name  anyone." 
To  which  the  defendant,  pointing  to  the  plaintiffs  house, 
answered  "  Judson  Harris,  in  there." 

What  the  defendant  said  to  Burt  on  this  occasion  was  vir- 
tually a  mere  continuation  of  their  conversation  in  the  forenoon, 
and  both  conversations  together  constitute  the  slander,  and 
should  have  been  set  out  in  the  declaration  to  make  it  intelli- 
gible. Neither  the  words  spoken  by  the  defendant  in  the 
morning,  nor  those  in  the  afternoon  are  slanderous,  taken 
separately ;  but  taken  together,  they  clearly  are  so ;  and  if  the 
declaration  in  slander  is  of  any  importance,  it  surely  must  be 
necessary  to  set  out  all  the  material  teords  spoken  in  reference 
to  the  matter  on  any  one  occasion,  in  order  that  the  jury  may 
determine  whether  they  are  capable  of  bearing  the  interpreta- 
tion put  upon  them  in  the  declaration. 

The  insufficiency  of  this  count  was  well  illustrated  during 
the  argument,  by  the  plaintiff's  counsel  being  asked  whether, 
if  Burt,  instead  of  asking  the  defendant  whom  he  meant  by  his 
remarks  in  the  morning,  had  asked  him  if  he  meant  the  plain- 
tiff and  the  defendant  had  simply  answered,  '  Yes,*  it  would  be 
sufficient  merely  to  set  out  that  monosyllable  in  the  declaration, 
with  an  innuendo  that  the  defendant  thereby  meant  that  the 
plaintiff  had  stolen  pork  ?    This  is  a  reductio  ad  absurdum, 
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but  it  seems  to  me  to  shew  cauclusively  the  utter  defectiveness        ^^^- 
of  the  fifth  count.  Hiabis 

No  objection,  however,  was  taken  at  the  trial  to  this  novel     ci^jov, 
mode  of  declaring ;  and  the  words  set  out  in  aeveiral  of  the 
counts  were  sworn  to  have  been  used  by  the  defendant. 

The  seventh  count  alleges  that  the  defendant  spoke  the  fol- 
lowing  words : — "  Take  it  out,  you'll  get  your  pork  :*'  meaning 
thereby,  etc.  The  learned  Judge  directed  the  jury  that  if  they 
believed  the  evidence  on  the  part  of  the  plaintiff,  to  find  a  ver- 
dict for  him  on  this  count — otherwise  to  find  for  the  defendant, 
and  the  jury  found  for  the  defendant. 

Now,  I  think  the  evidence  much  more  nearly  supports  the 
words  as  laid  in  the  first  count,  ihan  it  does  those  in  the  seventh ; 
and  the  jury  having  been  told  that  the  first  count  was  not 
proved,  and  their  consideration  of  the  casS  having  been  thus 
confined  to  the  seventh  count,  they  may  very  well  have  come 
to  the  conclusion  that  the  words  in  that  count  were  not  proved, 
and  so  given  their  verdict  for  the  defendant ;  whereas,  if  they 
had  been  instructed  that  the  words  of  the  first  count  were  sub- 
stantially proved,  if  t^ey  believed  the  plauatifiTs  witnesses, 
their  verdict  might  have  been  difierent.  I  cannot  agree  with 
the  learned  Judge  that  the  words  of  the  first  count  were  sub- 
stantially left  to  the  jury  in  the  direction  on  the  seventh,  when 
the  first  count  was  withdrawn  from  the  jury.  I  therefore  ihmk 
there  should  be  a  new  triaL 

Wetmore,  J.  The  several  counts  of  the  declaration  are  ex- 
tremely short,  haying  been  framed  under  section  60  of  chapter 
37,  Consol.  Stat  There  is  no  inducement,  stAtemeat  ci  intro- 
duc^tory  matter  or  colloquium.    The  first  oount  is  as  follows : 

**  Jndflon  €.  Harris,  etc.,  sues  James  S.  Clayton,  for  that  t^e  defend- 
ant falsely  and  malioiously  spoke  and  publiahed  of  the  plaintiff  the 
words  following  Joamely : — '  Oo  cmd  get  a  search  warrant  and  you 
wiU  get  the  p(yrk  there,*  The  defendant  meaning  thereby  that  the 
plaintiff  had  stolen  pork." 

The  second  count  alleges  these  words : — 

"  60  and  get  a  search  warrant,  aaid  you  wiU  get  Oie  pork  there  tojtfi 
Jvd.  Harris  (meaning  the  plaintifi),  in  his  chamber,  and  where  you 
toiUJind  everything  that  has  been  stolen;  if  you  hiew  him  as  welU  as  I 
kmmf  Aim,  you  would  know  it  was  theafte  .*"  meaning  'thereby  tiie  plain- 
tiff iiad  be«(i  guilty  of  lai^oenv. 
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^^1'  The  words  alleged  in  the  third  coont  are : — 


Habus  *'  •/  kiu/vc  it  is  there j    meaning  that  plaintiff  had  teloniously  stolen 

In  the  fourth  count : — 


«    4 


I  ma  9vre  il  is  tJtere,^  meaning  that  plaintiff  had  feloniously 
stolen  pork." 

In  the  fifth  count : — 

*'  ^Judson  Harris  in  there j  meaning  that  plaintiff  had  feloniously 
stolen  pork.'' 

In  the  sixth  count : — 

*^ '  /  dOf  I  know  he  has  got  it,*  meaning  that  plaintiff  had  feloniously 
stolen  pork. 

In  seventh  count : — 

^' '  take  it  out,  ami  ymCU  yet  your  pork,*  meaning  that  plaintiff  had 
feloniously  stolen  pork." 

The  plea  defends  the  wrong  and  injury  when,  etc,  and  says 
that  the  defendant  is  not  guilty  of  the  supposed  grievances 
laid  to  his  chaise,  or  any  or  either  of  them  or  any  part  thereof, 
in  manner  and  form  as,  etc. 

The  verdict  being  for  the  defendant,  on  motion  for  a  new  trial 
the  plaintiff  complained  of  misdirection  of  the  learned  Judge, 
in  directing  the  jury  that  there  was  no  evidence  to  support  the 
first,  second,  fourth,  and  fifth  counts.  The  evidence  necessary 
to  be  referred  to  w&s  substantially  as  follows: — One  Israel 
Burt,  plaintiff's  witness,  said  he  had  lost  some  pork  which  was 
taken  away  in  the  night.  In  conversation  with  defendant,  he 
asked  defendant  if  he  ever  knew  of  any  person  to  be  around 
his  place  in  the  night,  and  told  defendant  he  saw  a  ladder  to 
plaintiff's  window  the  day  before  (this  would  be  the  day  before 
the  conversation),  that  he  had  watched  all  day  and  saw  Harris 
(this  would  be  plaintiff)  go  up  to  his  chamber  on  that  ladder. 
As  he  went  up  he  shut  to  a  little  door.  He,  the  witness,  told 
defendant  he  had  a  notion  of  taking  out  a  warrant  to  search 
plaintiff's  place,  and  defendant  said  to  the  witness  "  to  go  get 
tlie  warranty  and  yaw  xoill  get  your  pai*kJ*  The  witness  said, 
he  supposed  the  defendant  thought  it  was  there.  This  is  the 
evidence  respecting  the  first  count. 

Another  of  the  plaintiff's  witnesses,  Benjamin  K  Burt,  upon 
whose  testimony  it  was  sought  to  maintain  the  third,  fourth, 
fifth,  and  sixth  counts,  detailing  an  alleged  conversation  witiii 
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•Jefendant,  gave  the  following  evidence.     I  give  his  evidence 
from  my  minutes : — 

'*  Defendant  said,  '  has  Israel  Burt  found  his  pork  yet  V  I  said, '  no, 
lior  never  will.'  He  said  he  knew  where  it  was.  I  said,  '  wherol'  He, 
turning  round,  pointing  to  the  saw-dust  said,  '  in  the  saw-dust'  I 
^d,  *oh,  nonsense,  you  don't  think  aoV  He  said,  '  I  do.  /  know  it  is 
fJterf.  I  am  9ure  it  is  there.  Fll  het  you  a  fine  dollar  biU  it  ia  there,' 
He  said  he  saw  a  person  very  uneasy  walking  about  in  the  saw  dust. 
He  said,  '  wiU  you  see  your  brother  to-night  1 — ^tell  him  to  watch  to- 
night for  the  pork,  it  has  to  be  taken  in  to-night  or  it  will  spoU.' " 

They  parted,  and  some  time  afterwards,  the  same  day,  on  the 
\^itness's  return  from  some  place  he  had  been  to,  he  again  met 
the  defendant  and,  referring  to  the  previous  conversation,  re- 
loarked  to  him,  ''  Mr.  Clayton,  who  did.  you  mean,  you  did  not 
tiame  any  one."  He  spoke  very  low,  and  said,  **Jud8mi  C 
Harrie,  in  there"  pointing  to  Harris  s.  This  is  all  the  evidence 
material  to  the  slanderous  words  alleged. 

The  53rd  section  of  cap.  37,  under  which  the  declaration  was 

framed,  is  as  follows : — 

"  In  actions  of  libel  and  slander  the  plaintiff  shall  be  at  liberty  to 
:iver  that  the  words  or  matter  complained  of  were  used  in  a  defama- 
tory sense,  specifying  such  defamatory  sense,  without  any  prefatoiy 
ivennent  to  shew  how  such  words  or  matter  were  used  in  that  sense, 
and  such  averment  shall  be  put  in  issue  by  the  denial  of  the  alleged 
•^ader  or  libel,  and  where  the  words  or  matter  set  forth,  with  or 
irithoat  the  alleged  meaning,  shew  a  cause  of  action,  the  declaration 
^ha]l  be  safficient.'' 

There  is  no  pi*etence  of  there  being  evidence  to  support  the 

*>ecoDd  count.    No  queiStion  was  raised  as  to  the  sufficiency  of 

the  declaration,  and  the  words  proved  on  behalf  of  the  plaintiff 

were  entirely  disproved  by  the  defendant.     Without  the  alleged 

weaning  the  words  used  do  not  shew  a  cause  of  action.    To 

entitle  the  plaintiff  to  recover  he  must  set  forth  the  words 

alleged  to  convey  the  slander,  and  he  has  to  allege  the  slander- 

*m  meaning ;  and  if  these  words,  with  the  alleged  meaning, 

^hew  a  cause  of  action,  the  declaration  be  sufficient.     This 

i^  a  statutory  right,  and  I  apprehend  the  statutory  requirements 

must  be  complied  with  before  the  plaintiff  can  avail  himself  of 

the  benefit  of  the  Statute.     The  plaintiff  can  aver  the  words 

Uiied  and  that  they  were  used  in  a  defamatory  sense,  stating 

the  defatoatorj  sense.    The  denial  of  the  slander  puts  in  issue 

>uch  averment    The  plaintiff  is  not  required  by  any  prefatory 
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^^^'        avermeat  to  shew  how  such  words  or  matter  were  used  in  the 

Harbxb      defamatory  sense.     Still,  I  apprehend,  he  must  set  forth  the 

Claytok.     words,  and  also  the  defamatory  sense.    It  appears  to  me  all 

the  words  must  set  forth,  and  exactly  set  forth  to  entitle  the 

plaintiff  to  recover,  where  they  are  not  actionable  in  themselves. 

The  latter  part  of  the  section  is : — 

"  And  where  the  words  or  matter  set  forth,  with  or  without  the 
allied  meaning,  shew  a  cause  of  action,  the  declaration  shall  be 
sufficient." 

In  the  present  case  none  of  the  words  shew  a  cause  of  action 
without  the  alleged  meaning.  Must  not  the  plaintiff  name  his 
words,  upon  which  his  defamatory  sense  is  based,  and  all  the 
words  ?  The  sections  speaks  of  such  words.  Is  not  the  de- 
famatory sense  based  upon  the  words  set  out  in  the  declaration 
and  must  they  not  be  proved  verbatim  as  laid  ?  The  defendant 
has  denied  the  words  as  well  as  the  defamatory  sense.  The 
section  goes  to  an  almost  startling  extent,  and  I  think  it  would 
not  be  well  to  extend  the  extravagance  of  the  enactment  be- 
yond its  positive  provisions.  Anj'  variance  in  proof  of  the 
words  used  from  those  set  forth  in  the  declaration,  and  upon 
which  he  has  put  his  defamatory  sense  I  think  is  fatal.  The 
Statute  allows  the  plaintiff*  to  put  his  words  forward,  and  to 
put  his  defamatory  sense  upon  the  words  so  put  forward,  and 
that  is  all  it  allows.  Failing  to  prove  the  words  stated  in  the 
declaration,  his  defamatory  sense  must  go  wish  it.  In  case  of 
variance  no  great  inconvenience  would  arise,  application  could 
be  made  to  amend,  and  the  Judge  would  allow  it  upon  reason- 
able terms.  As  to  the  first  count,  the  words  in  the  declaration 
are,  "  go  cmd  get  a  search  warrcmt,  and  ytm  wiU  get  the  pork 
there'"  The  words  proved  are — "  to  go  cmd  get  the  warrant, 
and  you  mill  get  your  pork"  1  think  there  is  sufficient  differ- 
ence between  the  declaration  and  words  proved,  to  prove  fatal. 
He  has  not  proved  the  words  that  he  has  founded  the  defama- 
tory sense  upon. 

But  a{)art  from  this  view,  I  refer  to  the  seventh  count  where 
the  words  are,  "  take  it  out,  amd  yov!U  get  your  pork"  The 
words  proved  as  ajpplicable  to  the  first  count  W'^:e  left  to  the 
jury  under  the  seventh  count,  to  which  latter  count  the  Judge 
thought  th&si  applicable.    In  so  leaving  them  I  think  I  went 
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much  fmrlhet  than  I  sliould  have  done.  Still  the  plaintiff  can-  l^^- 
not  complain  of  thai  It  will  be  reeoUected  the  statement  of  Harris 
die  words  throughout,  as  put  forward  hj  the  plaintiff  was  en-  claytiok. 
cirely  conii'adicted  by  the  defendant.  I  left  the  seventh  count 
to  the  jury,  if  they  believed  the  plaintiff's  account  of  the  words, 
he  was  entitled  to  recover  on  the  seventh  count;  if  they 
believed  the  defendant's  account,  he  was  not  entitled  to  recover, 
And  the  jury  believed  the  defendant's  aooonnt.  There  was  no 
evidence  to  support  the  second  count.  The  words  in  the  third 
eoant,  ''I  know  it  is  there,"  were  left  to  the  jury,  and  found 
a<>ainst  the  plaintiff,  under  the  contradictory  evidence.  On  re- 
flection I  think  these  words  should  not  have  been  left  to  the 
jary.  In  the  fourth  count  the  words  are, "  I  am  sure  it  is  there." 
And  in  the  fifth  count,  *'  Judson  Harris  in  there."  The  words 
proved  are  "  Judson  C.  Harris  in  there."  I  cannot  see  what 
there  was  to  justify  or  warrant  the  alleged  defamatory  sense 
the  plaintiff  has  thought  proper  to  give  to  these  isolated  words. 
They  do  not  and  cannot  mean  what  they  are  alleged  to  mean, 
and  Uiere  was  nothing  to  justify  such  alleged  meaning  being 
given  to  the  words  set  forth,  and  nothing  to  justify  my 
leaving  such  alleged  meaning  to  the  jury.  The  whole  of  the 
words,  I  think,  must  be  stated;  certainly  such  of  them  as 
will  warrant  the  alleged  defamatory  sense.  I  do  not  think 
it  is  competent  for  the  plaintiff  to  pick  out  two  or  three  of 
the  words  and  put  his  defamatory  sense  upon  them, — if  he 
can  do  so,  why  not  take  one  word?  The  words  "Judson 
Harris  in  there,"  are  not  slanderous  words :  they  were  merely 
iL^d  to  indicate  the  person  to  whom  previous  words,  whether 
slanderous  or  not,  were  intended  to  apply.  The  previous 
words  most  constitute  the  slander,  and  not  the  saying  to 
whom  it  was  intended  to  apply  them.  The  first  count,  the 
hest  of  the  lot,  has  substantially  been  left  to  the  jury  by  the 
leaving  of  the  seventh  count  to  them. 

Under  my  direction,  if  the  jury  believed  the  account  given 
by  plaintiff's  witnesses,  the  plaintiff  was  entitled  to  recover  on 
the  seventh  count.  And  if  they  bad  credited  the  evidence, 
most  unquestionably  they  must  have  found  for  the  plaintiff, 
and  my  opinion,  whether  right  or  wrong,  as  to  the  plaintift'^s 
right  to  recover  on  the  first  count,  by  no  possibility,  could  have 
affected  tibe  finding  of  the  jury  in  the  slightest  degree. 
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^^^'  The  ruling  as  to  the  plaintiff  not  being  entitled  to  recover 

Harris  on  the  first  count,  if  erroneous  and  prejudicial  to  the  plaintifi, 
Clayton,  unless  corrected  in  some  way,  would  be  ground  for  a  new  trial. 
But  if  wrong,  was  it  not  corrected  ?  How  was  the  ruling  to  affect 
the  verdict,  so  far  as  the  finding  of  the  jury  was  concerred^ 
This  must  be  determined  upon  what  was  left  to  the  jury.  What 
matters  it  whether  the  Judge  said  the  plaintiff  could  recover 
on  any  one  count  or  not — the  first  or  the  seventh  ?  The  ruling 
as  to  the  plaintiffs  right  to  recover  upon  any  particular  couDt 
must  be  a  matter  of  perfect  indifference,  if  the  plaintiflTs  case 
was  clearly  left  to  the  jury.  If  the  evidence  was  left  to  the 
jury,  and  that  with  direction  that  the  plaintiff  was  entitled  to 
recover,  if  the  jury  believed  it,  what  possible  difference  could 
the  naming  of  a  particular  count,  and  that  even  in  a  wroni; 
way,  make  ?  On  entering  the  verdict,  it  might  make  such  a 
difference  as  would  necessitate  application  to  the  Court  to  cor- 
rect the  entry  by  applying  it  to  the  proper  count.  No  diflSculty 
of  that  kind  has  arisen.  The  plaintifiTs  evidence  was  given. 
The  Judge  thought  the  first  count  could  not  be  sustained  under 
the  evidence — but  was  of  opinion,  the  evidence  would  sustain 
the  seventh  count,  and  told  the  jury  so,  and  that  if  they  believed 
the  evidence  for  plaintiff,  to  find  for  him  for  such  damages  as 
they  thought  proper  under  the* circumstances;  and  the  jur}' 
did  not  believe  the  evidence,  and  found  for  the  defendant 
What  would  the  jury  know  about  the  recovery  upon  one  count 
or  another?  All  that  was  required  was,  that  the  evidence 
should  be  submitted  to  the  jury  with  a  proper  direction.  The 
direction  was  that  the  plaintiff  was  entitled  to  recover,  if  the 
jury  believed  the  evidence  adduced  in  his  behalf.  The  plaintiff 
oould  not  have  asked  more.  The  evidence  undoubtedly  was 
most  contradictory.  The  effect  of  the  direction  was  only  in 
respect  to  which  count  the  plaintiff  should  have  his  verdict  en- 
tered, if  the  jury  thought  he  was  entitled  to  a  verdict  Tlie 
jury  were  told  if  they  believed  the  evidence  on  the  plaintiff's 
behalf  he  was  entitled  to  a  verdict ;  and  by  the  finding  tbej 
evidently  did  not  believe  it.  Suppose  the  first  count  had  not 
been  mentioned — ^what  possible  difference  could  it  have  made 
in  the  verdict  ?  Must  not  the  matter  have  still  depended  upon 
whether  or  not  the  jury  believed  the  evidence  for  the  plaintiff, 
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which  was  80  completely  contradicted  by  that  for  the  defence  ?  ^^^' 
Was  the  directicHi  other  than, — if  the  jury  believed  the  plain-  Hauus 
tiff's  evidence  he  was  entitled  to  recover,  but  that  his  verdict  olattok. 
must  be  entered  upon  a  particular  count?  .How  could  the 
reference  to  the  first  count  affect  the  finding  when  the  whole 
matter  depended  upon  the  credit  given  to  the  testimony  ?  It 
is  very  easy  to  say  the  jury  may  have  been  misled,  but  in  order 
to  justify  the  Court  in  granting  a  new  trial,  there  should  bo 
some  substantial  reason  to  justify  a  conclusion  that  they  were 
misled.  At  all  events  the  Court  must  be  in  such  a  position  as  not 
to  be  able  to  say  they  were  not  misled.  I  have  considered  the 
matter  most  carefully,  and  fail  to  discover  the  slightest  reason 
for  sending  this  matter  down,  and  putting  the  parties  to  the 
expense  of  another  trial.  The  plaintiff's  evidence  has  been 
fully  submitted  to  a  jury  with  direction  if  they  believed  it,  to 
find  for  him ;  and  they  have  disbelieved  it  in  the  face  of  the 
positive  contradiction  opposed  to  it,  and  there  I  think  the  mat- 
ter should  rest.  The  issue,  in  fact,  has  been  disposed  of :  the 
jury  have  said  by  their  verdict  that  they  did  not  believe  th^ 
evidence  for  the  plaintiff.  The  fact  of  the  Judge  being  under 
an  erroneous  impression,  if  he  really  was  in  error,  as  to  the 
plaintiff's  right  to  recover  upon  the  first  count,  did  not  preju- 
dice the  plaintiff  in  the  slightest,  because  the  evidence  was  left 
to  the  jury  with  direction,  if  the  jury  believed  it,  to  find  for 
the  plaintiff.  The  whole  matter  was  one  of  credibility,  and  the 
jury  disposed  of  it  by  not  believing  the  evidence  for  the  plain- 
tiff. It  is  discretionary  with  the  Court  as  to  granting  a  new 
trial  I  fail  to  see  any  reasonable  ground  for  exercising  it  in 
the  plaintiff's  favor  in  the  present  case.  I  think  the  rule  should 
be  refused. 

Weldon,  J.,  concurred  in  the  opinion  of  Mr.  Justice  Wetmore. 

Duff,  J.,  agreed  with  the  Chief  Justice. 

Kmo,  J.  This  case  raises  questions  of  proof  rather  than  of 
pleading,  but  a  consideration  of  it  as  a  matter  of  pleading  may 
help  in  its  decision.  Formerly  in  an  action  for  words,  where 
the  words  were  not  actionable  in  themselves,  but  could  be 
understood  in  an  actionable  sense  only  by  reference  to  certain 
&ct8,  such  facts  had  to  be  distinctly  stated  in  the  declaration, 
and  it  had  to  be  averred  that  it  was  in  reference  to  these  facts, 

Vol  v.— P.  ft  R  32 
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m^t'        Bs  wM  as  of  and  eoncemingf  flie  plaintiff  Aat  tiie  wwds  eons* 
Hasmubb      plained  of  were  spoken.    The  words  complained  of  were  then 

mm 

CLATtMT.  ^^  ^^  '^^  connected  by  proper  innuendoes  with  the  pre- 
viously stated  factS)  and  the  dedaration  then  proceeded  bj 
inmiendo  to  attribute  to  the  words  as  so  spoken  an  actionable 
sense;  and  if  the  meanioEg^  so  put  upon  the  words  by  the  inniir 
endo  was  a  meamng  of  which  tiie  words  when  read  in  the 
light  of  the  prefatory  matter  were  not  capable,  the  declaration 
was  held  to  disclose  no  cause  of  action. 

But  now  the  plaintiff  may  set  out  the  words  (ailing  them 
to  have  been  spoken  of  and  concerning  hiin)  without  any  pre- 
Hatory  matteir  whatever,  and  may  then  proceed  to  ascribe  to 
them  any  actionable  sense  he  pleases,  amd  may  on  the  trial 
support  his  innuendo  by  proof  of  any  fact»  that  would,  if  set 
out  under  tilie  former  mode  of  pleading,  have  sufficed  to  sop- 
port  the  innuendo,  and  it  is  for  the  Judge^  to  determine  upon 
the  evidence  adduced  at  the  trial,  whether  the  words  are 
reasonably  capable  of  the  meaning  ascribed  to  them-;  Hwnt  v. 
OoodUJce^ 

While  the  Act  thus  dispenses  with  the  prefatory  matter  and 
gives  a  new  office  to  the  innuendo,  it  does-  not  touch  the  law  as 
to*  the  statement  of  the  words  complained  of.  These  are  ta  be 
laid  and  to  be  proved  according  to  the  rules  that  governed  the 
allegation  and  proof  of  them  before  the  Act.  Now  it  was  and 
is  a  variance  if  the  words  as  alleged  are  materially  qualified 
by  evidence  of  words  not  contauied  in  the  declaration,  even 
though  the  wtorde  as  laid*  and  the  wordi»  as  sO'  qualified  are 
alike  sl«adero«is»  BaAmnfr,  B^wm\  and  whem  tiie  meaaing 
iMipvted  by  tiie  innnendo'  camnot  reasonaMy  be  oollectedl  f  lom 
the  words  complained  of,  either  as  taken  alone  or  in  eonneetiiMi 
wMh  the  fiwts^  to  whi(d^  they  relate^  but  requives  tm  its  support 
that  other  words  spokett>  by  defendant  be  also  taken  into 
accocmt,  then  such  other  words  when  proved  are'  not  prefatory 
matter  at  all^  but  are  a  substantial  part  of  the  slander,  and  not 
being  set  out  m  the  declaration  as  part  of  the  wordb  complained 
of,  there  is  a  variance  (by  the  omission  from  the  declaration  of 
substantial  words)  between  the  words  as  laid  and  the  words  as 
proved.    In  such  case  the  omitted  words  are  not  available,  as 
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extrinsic  facts  would  be,  to  give  to  the  words  as  laid  a  defama- 
tory meaning  of  which  they  are  not  otherwise  cajMbble,  axid  the 
iQDueDdo,  which  undo:  the  act  is  in  issue,  must  be  held  to  be 
not  proven.  Now  here  in  the  fifth  count  the  words,  "  Judson 
Harris  in  there/'  although  they  might  point  to  a  prior  slander, 
were  not  of  themselves  or  as  int^rpreied  by  the  Extrinsic  facts 
in  evidence,  and  apart  from  other  words  dupoken  by  defendaAt, 
susceptible  of  the  actionable  sense  attributed  to  them,  And 
therefore  the  learned  Judge  rightly  directed  iha/t  the  plaintiiF 
was  not  entitled  to  succeed  on  this  count. 

As  to  the  first  count,  I  agree  with  the  kar&ed  .Chief  Justice 
that  the  words  as  laid  «re  capable  of  the  deiamatory  meaning 
attributed  to  them,  when  read  in  .connection  with  the  facts  in 
evidence,  and  that  l^e  words  were  sufficiently  proved  and  that 
therefore  this  count  should  have  been  left  to  the  jury.  I 
hardly  feel  free  to  consider  the  efiect  of  the  direction  given  on 
the  seventh  count,  at  least  without  a  freeb  argument,  aa  it  is  a 
matter  that  was  not  argued  before  us. 

As  some  question  ^oose  upon  the  meanii^  of  the  last  .clause 
of  section  55  of  chapter  37  of  the  Consol.  Stat,  I  would  refer 
to  Watkin  v.  Mall,^  where  similar  words  in  .the  English  C.  ii. 
P.  Act  were  held  to  mean  that  in  an  action  for  words 
actionable  in  themselves,  but  to  which  a  <sertain  ^^ion^bla 
seoae  is  assigued  ,by  innuendo,  the  plaintiff  is  not  oonduded  by 
suck  innuendo  hot  may  recover  if  the  words  are  joafiable  of 
any  other  actionable  sense  whatever. 

Mule  obBoMefor  a  nmv  trial. 


1881. 


V, 

Clawmf. 


GAONON  f^.  OHAPBiAN,  vr  al. 

Qfffr  io  nfffer  judgment  by  de/auU — By  one  of  several  clefendante — fn 

anoeUonqflfrespase-^Effeet  of-^oHa  nf  miakmg  eauae  u  rmnemU 

part  qf  the  getiinU  caste  in  tihe  catue> — Affidamt  /or  tcuscUion  of 

UfUness  foes — St^fficieney  of—Cost  <if  wrMfng  lekers  io  each  </ 

several  defmdcmts — WieAer  taxable — Costs  of  discharging  jnue 

tAerejpoirU  raised  is  new. 

When  in  a&  aetton  of  treepMS  one  of  sevend  defencUnts  offered,  under  ConaoL 
8toi  «.  ^,  «.  127,  to  .rafer  i«d|^ent  by  defmlt  ^or  J60,  mid  'Aa  skiatiff 
WQO^Iwd  egiuna^  all  the  defendanip  for  that  sum  (|50),  it.waa  held  iSukt  tiie 
pUntiff  wms  eatitledito  coata  a^ainai  aU  «he  daCeadaato. 


1881. 


Oelober. 
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1881.         The  oaiue  had  been  mAde  a  remanet  at  the  Circoit  preceding  that  at  which  it 
was  tried.    A  new  trial  was  gnmted  on  payment  of  coats.    On  the  second 


6  AONON  trial  the  plaintiff  again  had  a  verdict. 

Chapman.     ^<s£i,  that  the  plaintiff  was  entitled  to  the  costs  of  making  the  cause  a  remanet 
as  part  of  the  general  costs  in  the  cause. 

The  affidavit  of  the  attendance  of  witnesses  stated  that  a  paper  annexed  "was 
a  statement  of  the  number  of  the  witnesses  who  attendwl  for  Uie  plaintiff  on 
the  trial  of  the  cause,  the  number  of  days  eaeh  one  attended,  and  Uie  number 
of  miles  each  travelled,  and  that  the  plaintiff  believed  they  were  material 
and  necessaiy  witnesses." 

HM,  sufficient^  (Allbn,  C.  J.,  doubting). 

SerMt.  That  the  plaintiff  is  entitled  to  the  costs  of  sending  a  letter  to  each  of 
several  defendants. 

The  point  raised  beinff  new,  the  rule  was  dischatged  without  costs,  (Wbthobx 
and  Palmzb,  JJ.,  Assenting). 

This  was  an  action  of  trespass  to  land,  to  which  all  the  de- 
fendants appeared  and  pleaded. 

The  cause  was  entered  for  trial  at  the  Westmorland  Circuit 
in  July,  1877,  but  was  not  tried,  and  stood  as  a  remanet.  It 
was  tried  at  the  next  Circuit  in  January,  1878,  when  the  plain- 
tiff obtained  a  verdict.  On  application  of  the  defendants,  a 
new  trial  was  granted  on  payment  of  costs.  (See  2  P.  &  B.  440.) 
The  costs  were  taxed  and  paid,  immediately  after  which  the 
defendant,  Chapman,  made  an  offer  under  the  Consol.  Stat.  c. 
37,  s.  127,  to  suffer  judgment  by  default,  and  that  judgment 
might  be  signed  against  him  in  the  suit  for  $50  damages.  The 
plaintiff  did  not  accept  the  offer,  but  gave  notice  of  trial  again, 
and  the  cause  was  tried  in  January  last — the  plaintiff  obtain- 
ing a  verdict  against  all  the  defendants  for  $50  damages.  On 
the  taxation  of  the  costs,  the  defendant,  Chapman,  contended 
that  he  was  only  liable  for  costs  up  to  the  time  of  giving  notice 
of  his  offer  to  suffer  judgment,  and  was  entitled  to  recover  the 
subsequent  costs  against  the  plaintiff;  the  clerk,  however,  taxed 
the  full  costs  to  the  plaintiff.  Objection  was  also  taken  to 
other  items  in  the  bill  of  costs,  and  to  the  affidavit  of  the  attend- 
ance of  the  witnesses,  which  stated  that  a  paper  annexed — 

"  Was  a  statement  of  the  number  of  witnesses  who  attended  for 
the  plaintiff  on  the  trial  of  the  cause ;  the  number  of  days  each  one 
attended,  and  the  number  of  miles  each  travelled,"  and  that  the 
plaintiff  believed  they  were  material  and  necessary  witnesses. 

A  paper  containing  the  names  of  the  several  witnesses,  the 
number  of  miles  each  one  travelled,  and  the  number  of  days 
each  attended,  was  annexed  to  the  affidavit.    The  clerk  allowed 
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the  charge  for  the  witnesses,  and  the  other  items  objected  to,        ^881. 
as  stated  below.  Oaonon 

In  Easter  Term  last,  a  rule  niai  was  granted  for  a  review  of    chapman. 
the  taxation,  on  the  following  grounds : — 

1.  That  the  defendant,  Chapman,  was  entitled  to  the  costs 
incurred  subsequent  to  his  offer  to  confess  judgment : 

2.  That  the  costs  of  entry,  etc.,  at  the  circuit,  when  the  cause 
was  made  a  remanet,  were  not  taxable  in  the  general  costs : 

3.  That  the  affidavit  of  the  witnesses'  attendance  was  in- 
sufficient : 

4.  That  the  plaintiff  was  only  entitled  to  recover  for  writing 
one  letter  before  action,  under  the  table  of  fees. 

April  25th.  P.  A.  Landry,  shewed  cause.  The  affidavit 
on  which  the  rule  was  granted  is  insufficient,  because  it  does 
not  state  specifically  the  items  objected  to,  and  allowed  by  the 
clerk  on  taxation.  As  to  the  insufficiency  of  affidavit  for  wit- 
ness fees,  etc,  see  Murray  v.  Williston^  As  to  the  objection 
that  there  was  no  proof  before  the  clerk  of  service  of  subpcenas, 
I  say  that  the  clerk  was  properly  guided  by  the  affidavit  of 
witness  fees.  The  clerk's  charge  of  one  dollar  for  entering 
cause  after  it  had  been  made  a  remanet  is  proper.  Plaintiff 
is  entitled  to  be  allowed  fees  for  a  letter  to  each  defendant : 
Consol.  Stat.  p.  955. 

D.  L  Hanimgton,  on  the  same  side.  The  words  ''  any  de- 
fendant," in  sect.  127,  chap.  37  of  the  Consol.  Statutes,  mean 
all  the  defendants.  The  plaintiff  cannot  sign  his  judgment 
against  one  defendant  of  many  on  an  offer  to  suffer  judgment 
by  that  one,  becaase  the  Court  has  decided  that  there  can  be 
only  one  judgment  in  a  case  and  one  taxation  of  costs :  Jones 
V.  Bijeau.^    The  Court  stopped  Hanington  and  called  upon 

G,  F.  Oregary,  in  support  of  the  rule.  There  is  a  distinction 
between  cases  of  contract  and  of  tort.  The  plaintiff  can  recover 
against  any  one  of  many  wrong-doers.  Arch.  P.  (12th  ed.)  498. 
[Palmer,  J.  Suppose  one  defendant  suffered  judgment  for  fifty 
dollars,  another  for  sixty,  and  another  for  seventy,  and  a  ver- 
dict was  obtained  for  ten  dollars,  how  are  you  going  to  sign 
judgment  ?]  The  plaintiff  could  elect,  and  enter  a  no{2e  pi*08eqtii 
^^gainst  the  other  defendants.    The  plaintiff  elects  to  join  a 
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^Wl.  number  of  defendants :  te  might  only  have  sued  one.  [Allen, 
6.4K»ioir  C.  J.  Has  he  not  a  perfect  right  to  join  all  who  take  part  in 
Qaj^fgj^^  the  trespass  ?]  Yes ;  but  he  has  also  a  perfect  right  not  to  do 
so.  The  words  *'  when  any  defendant/'  mean  any  one  defen- 
dant. [Allen,  C.  J.  We  are  all  against  you  on  this  pcunt.]  As 
to  the  other  point,  about  taxaticm  of  costs,  I  objected  before  the 
olerk  to  the  sufficiency  of  the  affidavit  of  witness  fees :  Skqphard 
V.  Shephard;^  Price  v.  Hanns.^  The  affidavit  is  insufficient, 
because  it  does  not  state  that  any  particular  witnesses  by  name 
attended  the  number  of  days  or  travelled  the  number  of  miles 
mentioned  in  the  schedule;  and  it  does  not  allege  th»t  the  state- 
ment is  true.  It  is  not  competent  for  Mr.  Landry  to  estaUish  his 
bill  of  costs  by  affidavits  here.  Ajb  to  subpoenas,  copy  and  service, 
I  objected  that  there  was  no  affidavit  ot  service.  [Wstmore, 
J.  I  have  on  my  notes  that  the  only  objection  was  to  the  sab- 
poena.]  Then  I  cannot  press  that  point.  The  plaintiff  is  only 
entitled  to  be  paid  for  writing  one  letter,  at  least  not  without 
proving  that  he  had  written  to  each  defendant.  [Allen,  C.  J. 
As  the  object  of  the  letter  is  to  give  the  parties  an  opportunity 
of  settling  without  a  suit,  it  would  seem  that  each  defendant 
ought  ordinarily  to  be  notified.]  I  submit  that  these  being  new 
points  the  Court  will  not  give  the  costs  against  me. 

Our,  adv.  vult 
The  following  opinions  were  now  delivered: 

Aujm,  0.  J.  We  had  no  doubt  during  the  aigument  upon 
the  first  point  in  this  oase,  viz.:  the  right  of  the  defendant, 
Ohapman,  to  nests,  upon  his  offer  to  suffer  judgment  by  debnlt. 
The  words  ^'any  defendant"  in  the  Act,  cannot  be  read  as  any 
one  of  several  defendants.  The  offer  must  be  sach  as  will 
entitle  the  plaintiff  to  sign  judgment  and  issue  execution,  and 
thus  to  terminate  the  suit;  which  could  not  have  been  done 
under  the  offer  made  in  this  case,  as  the  issues  nused  on  the 
pleas  had  to  be  disposed  of.  It  is  not  like  the  case  of  <me  of 
several  def^idants  allowing  judgment  to  go  against  him,  by 
default,  for  want  of  a  plea.  There,  no  judgment  can  be  signed 
till  the  vsues  joined  with  the  other  .defendants  are  tried;  and 
ttie  jury  assess  the  damages  agaSnst  all 

As  to  the  other  objections,  I  think  the  icoets  of  the  entiy  of 
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eause  at  tlie*  dvcinti  wbear  it  was-  msde  a  temaneH,  were       is^« 
properly  taxed  <m  the  present  occasion,  and  could  not  have     G^Aoirtw 
be^  taxed  before;  and  we  so  stated  when  the  present  ruie  mai    OBAniAir, 
was  granted,  in  Easter  Term  last.    When  the  new  trial  was 
gnmteol  on  payment  of  costs,  it  was  only  the  costs  of  that  trial 
in  1878,  whii^  coald  be  taxed  against  the  defendaats-^in  the 
nature  of  eoets  of  the  day — and  not  any  part  of  the  general 
eosts  in  the  cause,  the  payment  of  which  wociU  depend  upon 
the  final  decision  of  the  case.    Ihe  v.  Stackhouse;^  BevMey  v. 

I  have  sone  doubt  whether  the  affidavit  of  the  attendance 
of  the  witnesses  k  sufiicient.  It  does  not  allege  that  the  stafte- 
ment  of  the  number  of  witnesses,  and  their  attendai^e,  etc, 
annexed  to  the  affidavit,  is  covreet— which,  I  think,  should 
have  been  stated.  But  as  a  majority  of  the  Court  think  other- 
wise, the  rule  will  be  discharged';  and  ae  the  question  raised 
under  the  Statute  is  new,  in  my  <^inion  it  should  be  without 
costs. 

Weldok,  J.    (After  stating  the  faets  as  above),  said: 

The  first  question  which  arises  i%  can  one  of  the  deflendatits, 
in  an  action  of  trespass  which  is  charged  against  them  jointly, 
relieve  himself  from  costs  of  proceedings  in  the  action,  by 
making  an  oflbr  and  consent  to  suffer  judgment  against  him? 

The  section  says,  "whenever  any  defendant  in  any  action." 
Reading  this  section  with  the  other  sections  of  the  Act,  it  evi- 
dently means  the  whole  of  the  defendants,  if  more  than  one, 
in  the  action  must  join  in  the  offer  or  consent  to  suffer  judg- 
ment to>  be  rendered  against  eAV  For  how  cav  a  joint  tres- 
passer, or  joint  debtor;  suffdr  judgment  alter  pleas  pleadted  by 
the  whole  defendants,  or  confess  judgment  in  such  action 
against  him?  No  judgment  could  be  entered  upon  such  offer 
or  consent  so^  tendered;  and  therefore  to  give  effect  to  this 
section  of  the  Act,  (the  I27th  section)  any  defendant  in  the 
action  muet  be  read  as  at  least  all  the  defendants  against  whom 
the  plaintiff  ultimately  recovers,  where  there  are  mere  than 
one  in  the  suit. 

The  next  point  as  to  the  costs. — ^The  defendants  contend  that 
the  cause  having  been  made  a  remanet  at  the  July  Circuit  ot 
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^^^-  1877,  the  costs  thereof  should  not  have  been  allowed  on  the 
Gaohoh  present  taxation,  but  should  have  been  included  in  the  costs 
Chapman,  taxed  when  the  new  trial  was  granted  on  payment  of  the  costs,  as 
they  were  incurred  before  the  granting  of  such  new  trial.  I 
am  of  opinion  they  were  rightly  taxed.  The  case  of  Qibbhis  v. 
Phillips^  settles  the  point.  In  that  case,  a  verdict  for  defend- 
ant had  been  set  aside.  The  record  was  again  carried  over  to 
the  Spring  Assizes  1827,  when  it  was  made  a  remanet.  It  was 
tried  a  second  time  at  the  Summer  Assizes  1827,  when  a  ver- 
dict was  again  found  for  the  defendant.  The  court  afterwards 
ordered  that  that  verdict  should  be  set  aside  and  a  new  trial 
had  upon  payment  of  the  costs  of  the  last  trial,  and  that  the 
costs  of  the  first  trial  should  abide  the  event  of  such  new  trial. 
The  costs  of  that  trial  (not  including  those  of  the  remanet) 
were  paid  by  the  plaintifi^  to  the  defendant.  The  cause  was 
tried  again  in  the  Spring  Assizes  1828,  when  a  verdict  was 
found  for  plaintiffs.  The  master  allowed  the  plaintiffs  their 
costs  occasioned  by  being  made  a  remanet  at  Spring  Assizes 
of  1827.  A  rule  was  obtained  to  review  the  taxation  on  the 
ground  that  they  were  incurred  before  the  first  trial.  Lord 
Tenterden,  C.  J.,  said: — 

''The  general  rule  is  that  the  party  who  sucoeeds  ultimately,  is 
entitled  to  the  costs  occasioned  by  the  cause  having  been  made  a  rem- 
anet. Here  the  plaintiffs  have  ultimately  succeeded.  I  think  that 
as  the  rule  made  by  the  Court  after  the  second  trial  did  not  provide 
in  express  terms  for  the  costs  of  the  remanet,  they  ought  to  be  con- 
sidered as  costs  in  the  cause,  and  they  were  properly  allowed  as  such 
by  the  master.     The  present  rule  must  therefore  be  discharged." 

This  case  shews  the  clerk  was  right  in  allowing  the  plaintiffs 
the  costs  of  the  circuit  when  the  cause  was  made  a  remanet 
The  affidavit  of  witnesses  attending  appears  to  me  sufficient. 

It  states: 

''That  hereto  annexed  is  a  statement  of  the  number  of  witnesses 
who  attended  for  me  at  the  trial  of  this  cause  in  January  last  past, 
and  also  attended  at  the  circuit  for  me  when  the  same  was  entered 
for  trial,  but  not  tried,  the  number  of  days  each  attended,  and  the 
number  of  miles  one  way  each  travelled." 

The  affidavit  further  states  they  were  material  witnesses  for 
him.  I  am  at  a  loss  to  see  what  more  was  required.  I  am  of 
opinion  the  rule  should  be  discharged. 

i8&ac.«7. 
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Wetuore  and  Palmer,  JJ.,  agreed  with  the  Chief  Justice, 
bat  were  of  opinion  the  rule  should  be  discharged  with  costs. 
DiTFF  and  Kino,  JJ.,  agreed  with  the  Chief  Justice. 

Rv^le  discharged  vnthout  coats. 


1881. 


Gaonon 

V, 

Ohafman. 


Ex  PARTE  WILLIAM  R08S. 

Crimnal  Law — Jury — Separation  of,  during  trial — WJiai  mffici&nt 
to  avoid  verdict — Order  under  ch€vp.  Jfl  Consol.  Statutes — Court 
can  inquire  into  facts  aMumgh  return  shows  prisoner  to  be  properly 
in  cudody. 

The  pmoner  was  tried  before  the  York  Coanty  Conrt  on  a  chaige  of  larceny 
ana  found  guilty.  During  the  trial  the  jury,  while  in  charge  of  two  con- 
stables, were  allowed  to  separate  by  walking  on  different  sides  of  the  street. 
One  or  two  other  separations  of  a  similar  nature  were  complained  of,  but 
there  was  nothing  to  show  that  anv  of  them  had  any  conversation  with  any 
person  not  a  juror  in  reference  to  the  case.  This  was  brought  to  the  notice 
of  the  County  Conrt  Judge,  and  an  application  was  made  to  him  to  dcday 
passinff  sentence,  and  to  treat  the  verdict  as  a  nuUity.  This  application  was 
refused,  and  the  prisoner  was  sentenced  and  remanded  to  gaol,  liendins  his 
removal  to  the  penitentiary.  An  order  to  the  keeper  of  the  gaol  having  t)een 
obtained  under  the  provisions  of  chap.  41  of  the  Consol.  Stotutes  upon  the 
return  of  this  order, 

IhUI^  (by  Allbn,  C.  J.,  Wetmobe,  Duff,  andPALUER,  JJ.,  Wbldon  and  Kin(j, 
JJ.,  dissenting),  that  the  separation  of  the  jury  was  such  as  to  avoid  the 
verdict. 

Uddy  (by  Allen,  C.  J.,  Wetmore,  Duff,  and  Palmer,  JJ.,  Weldon  and  King, 
JJ.,  mssenting),  that,  although  the  return  of  the  gaoler  showed  that  the 
prisoner  was  properly  in  custody  under  the  sentence  of  a  Court  of  competent 
jansdiction,  the  Court  has  power  to  inquire  into  the  facts  of  the  case,  and 
that  the  prisoner  is  not  bound  to  proceed  by  a  writ  of  error. 

The  facts  of  this  case  appear  from  the  judgments  delivered. 

An  order  having  been  obtained  under  the  provisions  of  chap. 
41  of  the  Consol.  Statutes,  directed  to  the  keeper  of  the  gaol 
of  the  County  of  York,  upon  the  return  of  the  order, 

October  12th,  Lugrin,  moved  for  the  discharge  of  the  pris- 
oner, on  affidavits  of  himself  and  William  H.  Friel,  setting 
forth  the  facts.  [E,  L,  Wetmore,  for  the  prosecution,  objected 
to  the  reading  of  Friel's  affidavit,  on  the  ground  that  it  was  not 
read  before  the  County  Court.]  [Allen,  C.  J.  It  seems  to 
me  that  if  the  prisoner  is  wrongly  convicted  on  that  ground, 
the  prisoner  has  a  right  to  bring  all  the  facts  he  can  before  this 
Court.  We  will  hear  the  affidavit.]  It  would  be  open  to  the 
prisoner  to  apply  for  a  writ  of  eiror,  but  he  is  not  driven  to 
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^^^'  that  remedy,  [Palmer,  J.,  refers  to  Graves  v.  Sliort;^  Beg.  v. 
Sx  paru  Martin.Y  Rex  v.  Kinnear.^  The  jury  having  been  allowed 
to  separate  we  cannot  tell  how  much  they  were  tampered  with. 
It  cannot  be  necessary  in  such  a  case  to  show  that  the  jury 
have  been  tampered  with.  The  Statute  has  expressly  provided 
that  in  cases  of  felony  the  jur}*^  shall  not  be  allowed  to  separate. 
Hawkins,  P.  C,  book  2,  c.  47,  sec.  12;  Coke,  Lit,,  227  b.;  1 
Chitty,  Cr.  Law  632,  634  ;  Bac.  Abr.  Juries  M. ;  Noble  v.  Bil- 
Imgs.^    [Palmer,  J.,  refers  to  Reg,  v.  Bertrand.^] 

E.  L.  Wetmore,  for  the  prosecution.  If  this  were  a  proceed- 
ing by  habeas  corpus,  the  prisoner  could  not  avail  himself  of 
it.  Rex  V.  SheHff  of  Middlesex  ;^  Clarke's  Cr.  Law,  556.  The 
provisions  of  the  Act  make  this  case  the  same  as  in  the  case  of 
habeas  coiyus.  The  Judge  cannot  go  back  of  the  conviction 
of  a  Court  of  Record  having  jurisdiction.  In  Rex  v.  Kinnmr 
the  jury  separated.  [King,  J.  That  was  a  misdemeanor,  and 
it  was  conceded  that  the  practice  had  been  for  a  long  time  for 
juries  to  separate.]  That  shows  it  was  not  a  nullity,  because 
if  it  had  been  no  length  of  practice  would  have  altered  the  rale. 
Originally  the  right  of  jurors  to  separate  was  the  same  in  cases 
of  misdemeanor  and  of  felony,  and  if  the  verdict  had  been  a 
nullity  the  practice  could  have  made  no  difference,  nor  would 
it  whether  the  facts  had  been  brought  under  the  notice  of  the 
Court  or  not.  The  prisoner's  remedy,  if  any,  is  by  writ  of 
error.  [Allen,  C.  J.  Would  this  appear  in  writ  of  error  ?] 
In  Reg.  v.  Foviev,'  they  got  on  the  record  the  fact  that  there 
had  been  a  second  jury.  Coming  down  to  the  merits  no  matter 
how  the  case  can  be  properly  brought  before  this  Court,  it 
should  not  consider  any  other  material  than  what  was  before 
the  Court  below.  A  new  trial  will  not  be  granted  unless  it 
appears  that  the  separation  has  affected  the  verdict.  Clarke's 
Cr.  Law  599.  The  jury  cannot  all  sleep  in  the  same  room.  The 
law  must  be  construed  reasonably. 

Lugrin  in  reply. 

Cur.  adv.  wit. 
The  following  opinions  were  now  delivered. 

Allen,  C.  J.    The  first  question  is,  whether  the  legality  of 
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Ross  s  imprisonment  can  be  enquired  into,  the  gaoler's  return        ^^i* 
shewing  a  sufficient  cause  for  detaining  the  prisoner,  and     Sk^paru 
secondly,  if  the  legality  of  the  imprisonment  can  be  enquired 
into,  whether  the  verdict  of  the  jury  was  a  nullity  in  conse- 
quence of  their  separating  during  the  trial,  or  only  an  irregu- 
larity. 

As  to  the  first  question,  the  sixth  section  of  chap.  41  of  the 
ConsoL  Stat.,  under  which  the  application  in  this  case  was 
made,  directs  that  upon  the  return  to  his  order — 

*'The  Judge  may  proceed  to  examine  into  the  legality  of  the  im- 
prisonment,  and  make  such  order,  and  direct  such  notices  or  further 
returns  in  respect  thereof,  as  he  may  deem  necessary  or  proper  for  the 
porposes  of  justice." 

The  return  of  the  gaoler  states  that  the  prisoner  is  held 
under  a  conviction  on  an  indictment  for  stealing,  tried  in  the 
County  Court,  and  a  sentence  of  imprisonment  therefor  in  the 
Penitentiary.  The  affidavits  produced  on  the  application  do 
not  controvert  the  truth  of  this  return;  but  seek  to  confess  and 
avoid  it,  by  shewing  extrinsic  collateml  facts  to  impeach  the 
legality  of  the  conviction,  as,  that  the  verdict  was  a  nullity, 
and  no  conviction  could  legally  take  place  upon  it.  In  Clarke's 
Oom}  and  EggmgtorCs  case*  the  right  to  do  this  was  admitted; 
see  also  Bac.  Abr.  Habeas  Corpus  (B)  11,  and  I  think  the 
power  is  expressly  given  by  the  Act  which  authorizes  the 
Judge  to  examine  into  the  legality  of  the  imprisonment.  If 
that  meant  only  an  illegality  apparent  on  the  face  of  the  war- 
rant or  order  under  which  the  party  was  detained,  he  would 
bave  no  means  of  obtaining  his  liberty,  however  defective  the 
conviction  might  be,  if  the  Judge  who  tried  the  cause  refused 
to  reserve  a  case  for  the  opinion  of  this  Court,  unless,  perhaps 
by  the  tedious  process  of  a  writ  of  error. 

On  the  other  ground,  I  think  the  verdict  was  bad.  The 
Dominion  Stat.  32  and  33  Vict.  c.  29,  s.  57  enacts,  that  in  all 
criminal  cases  leas  than  felony,  the  jury  may,  in  the  discretion 
of  the  Court,  be  allowed  to  separate  during  the  progress  of  the 
trial. 

This  statute  did  not  introduce  any  new  principle,  but  was 
merely  declaratory  of  what  the  law  and  the  practice  in  crimi- 
nal  cases  had  been  for  a  very  long  time.    It  was  doubted  at 
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^^^'  one  time  whether  the  Court  had  even  power  to  adjourn  in 
Bs  jHirU  criminal  cases;  hut  the  right  to  do  so  was  determined  in  Rex 
^*  V.  Stone,^  the  jury  being  kept  together  in  charge  of  an  officer 
until  they  had  agreed  upon  a  verdict,  or  were  discharged. 

I  have  been  unable  to  find  any  case  where  it  has  been 
directly  decided  that  the  separation  of  the  jury  during  a  trial 
for  felony  is  a  ground  f  ^r  vacating  the  verdict;  but  the  ques- 
tion was  distinctly  raised  in  Rex  v.  Kinnear,^  whether  such 
conduct  of  the  jury  on  a  trial  for  misdemeanor  would  avoid  the 
verdict;  and  it  was  held  that  it  would  not.  Though  it  is  not 
stated  in  express  terms  in  the  report  of  the  case  in  B.  &  A. 
that  the  separation  of  the  jury  on  a  trial  for  felony  would  avoid 
the  verdict,  that  is  the  clear  inference  to  be  drawn  from  the 
decision ;  and  the  counsel  in  moving  for  a  new  trial  stated  that 
the  principle  prevailed  by  the  universal  practice  in  all  cases  of 
felony,  which  was  not  dissented  from  by  the  Court.  In  the 
report  of  the  case  in  1  Chit.  421,  Abbott,  C.  J.,  is  reported  as 
having  said  that  the  separation  of  the  jury  in  a  case  of 
misdemeanor  would  not  avoid  the  verdict,  as  it  would  if  the 
law  required  the  jury  to  be  absolutely  kept  together:  and  in 
Reg.  V.  CharUwoHh,^  Compton,  J.,  said,  "  it  is  a  sacred  rule 
that  the  jury  shall  not  separate  before  giving  their  verdict." 

The  Statute  above  referred  to,  while  it  recognized  the  exist- 
ing practice  for  the  Judge  to  allow  the  jury  to  separate  on  the 
trial  of  misdemeanors,  also  recognized  the  contrary  practice 
on  trials  for  felonies,  and  impliedly  declared  that  in  the  latter 
cases  the  juries  should  not  separate.  The  principle  upon  which 
the  law  requires  the  jury  to  be  kept  together  until  they  have 
given  their  verdict,  is,  that  the  verdict  ought  to  be  founded 
only  on  the  evidence,  and  the  directions  of  the  Judge ;  but  if 
they  separate,  there  is  no  security  that  their  minds  may  not  be 
influenced  by  what  they  may  hear  during  the  time  of  their 
separation. 

I  do  not  think  it  was  necessary  to  show  that  the  jurors  in 
this  case  had  conversed  with  any  person  during  their  separa- 
tion ;  it  was  enough  that  they  had  the  opportunity  of  doing  so. 
The  affidavits  clearly  show  a  separation  of  the  jury,  and  it  also 
appears  that  some  of  them  conversed  with  people  while  they 
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were  in  charge  of  the  consiahles.    The  manner  in  which  they        i^^- 
wei«  allowed  to  go  about  the  town,  shewed  either  very  insuffi-      Ek  parte 
cient  arrangements  for  keeping  them  together,  or  great  neglect 
«'t  duty  on  the  part  of  the  constables,  who  were  sworn  to  keep 
them,  and  not  to  allow  any  person  to  speak  to  them. 

The  fact  that  the  trial  took  place  before  a  Court  having  con- 
cuiTent  jurisdiction  with  the  Judges  of  this  Court  in  the  trial 
of  felonies  less  than  capital,  is  no  reason  why  the  legality  of 
tht;  imprisonment  of  the  party  should  not  be  enquired  into  by 
this  Court.  A  habeas  corpus  is  a  writ  of  right,  which  the  sub- 
ject may  demand,  and  is  the  most  usual  remedy  by  which  a 
luan  is  restored  to  his  liberty,  if  he  has  been  deprived  of  it, 
against  law.  Bac.  Ab.  Habeas  Carpus  (B)  3.  And  in  3  Bla. 
low.  133,  it  is  said  that,  if  probable  ground  h&s  been  shewn 
that  a  party  is  imprisoned  without  just  cause, 

*'The  writ  of  habeas  corpus  is  a  writ  of  right,  which  may  not  be 
<lenied,  but  ought  to  be  granted  to  every  man  that  is  odmmitted  or 
detained  in  prison,  or  otherwise  restrained,  though  it  be  by  command 
of  the  king,  the  privy  counci],  or  any  other." 

In  Newton's  case,^  application  was  made  for  a  habeas  corpus 
to  bring  up  a  prisoner  who  had  been  convicted  at  the  Central 
<  *riminal  Court,  and  sentenced,  on  the  ground  that  the  offence 
charged  was  committed  out  of  the  jurisdiction  of  that  Court. 
The  writ  was  refused,  not  because  it  was  not  grantable  after 
conviction — ^but  because  the  indictment  alleged  that  the  offence 
was  committed  within  the  jurisdiction  of  the  Court,  which  was 
a  material  averment,  and  must  be  taken  to  have  been  proved ; 
and  that  the  record  could  not  be  contradicted  by  affidavits.  I 
cite  this  case  to  shew  that  the  fact  of  a  party  having  been  tried 
and  convicted,  is  not,  per  se,  any  ground  for  refusing  to  enquire 
into  the  legality  of  his  imprisonment,  on  habeas  corpus.  Such 
applications  will  probably  be  of  rare  occurrence;  but  if  a  proper 
case  is  made  out  for  the  interference  of  the  Court,  I  am  unable 
to  see  why  a  party  should  not  be  released  from  illegal  imprison- 
ment at  any  time. 

For  the  reasons  stated,  I  think  the  verdict  in  this  case  was 
void ;  and,  consequently,  that  the  prisoner  is  entitled  to  be  dis- 
charged In  coming  to  this  conclusion,  I  have  not  overlooked 
the  difficulty  of  keeping  a  jury  together  during  the  progress  of 
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^^^'  a  lengthy  criminal  trial,  and  preventing  any  communication 
Bj^parte  with  them ;  but  if  such  is  the  law,  as  I  think  it  is,  the  difficulty 
of  enforcing  it  is  no  reason  why  a  prisoner  should  not  be  entitled 
to  avail  himself  of  any  advantage  resulting  from  a  violation  of 
it.  Cases  may  arise,  where,  from  illness  or  other  unavoidable 
causes,  one  or  more  of  the  jurors  would  necessarily  be  required 
to  separate  from  his  or  their  fellows ;  but  these  would  evidently 
be  treated  as  exceptions  to  the  general  rule  against  the  separa- 
tion of  jurors  in  criminal  cases. 

Welpox,  J.  This  is  an  application  to  discharge  the  party 
in  custody  of  the  gaoler  of  the  County  of  York,  upon  the 
affidavit  of  Charles  H.  Lugrin,  his  counsel  and  attorney,  setting 
forth  that  the  prisoner  was  tried  in  the  County  Court  of  the 
County  of  York  for  larceny;  that  he  was  convicted  and  sen- 
tenced to  the  penitentiary  at  Dorchester  for  the  term  of  seven 
years;  that  the  trial  occupied  several  days;  that  the  Court 
adjourned  from  day  to  day  and  the  jury  was  placed  in  chaise 
of  two  constables;  that  the  constables  allowed  the  jury  to 
separate,  by  walking  on  different  sides  of  the  street;  that  this 
was  brought  to  the  notice  of  the  Judge  presiding  in  the  County 
Court  on  an  application  to  delay  passing  sentence  and  to  treat 
the  verdict  of  the  jury  as  a  nullity;  that  the  Judge  was  of 
opinion  the  application  should  have  been  made  before  the  ver- 
dict was  given.  It  did  not  appear  nor  was  it  alleged  that  any 
of  the  jury  had  conversed  with  persoas,  outside  of  their  own 
body  respecting  the  case.  The  Judge  sentenced  the  party  and 
he  is  now  held  in  custody  for  removal  to  the  penitentiary. 
Upon  that  affidavit  being  laid  before  the  Chief  Justice,  he 
granted  an  order  to  the  keeper  of  the  said  gaol,  according  to 
the  provisions  of  chap.  41  of  the  Consolidated  Statutes,  and 
upon  service  thereof,  a  return  was  duly  made  by  the  said  gaoler 
setting  forth  that  the  prisoner,  William  Ross,  was  received  into 
his  custody  as  gaoler  on  the  29th  day  of  September  last,  under 
and  by  virtue  of  a  warrant  of  commitment  for  that  purpose, 
signed  by  Andrew  Calder  and  Asa  Bix)oks,  Justices  of  the 
Peace  in  and  for  the  County  of  York;  that  on  the  4th  October 
instant,  at  the  sittings  of  the  County  Court  of  the  County,  a 
bill  of  indictment  was  preferred  by  the  Grand  Jury  against 
the  said  William  Ross,  and  he  was  brought  into  Court  by  ver- 
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bal  order  and  tried ;  that  the  trial  occupied  seveml  days,  and  ^^^' 
he  was  remanded  verbally  and  brought  into  Court  and  found  Mc^  parte 
guilty  of  the  charge  of  larceny;  that  he  was  remanded  by  ver- 
bal order  of  the  Court,  and  on  a  subsequent  day  brought  into 
Court  and  sentenced  to  the  penitentiary  at  Dorchester,  for  the 
term  of  seven  years;  that  he  was  remanded  in  open  Court  to 
the  County  Jail  and  a  warrant  in  the  following  form  was  made 

out: — 

"In  the  County  Court  of  York, 

October  Term,  1881. 

Monday  the  tenth  day  of  October,  1881,  Court  opened  at  2  P.  M. 

The  Quern    | 

V.  |-  Present  His  Honor  Mr.  Justice  Steadman. 

WilUam  Roes,  ) 

The  prisoner  being  brought  into  Court,  His  Honor  passed  sentence 
as  follows:  That  the  said  William  Ross  be  imprisoned  in  the  Dor- 
chester Penitentiary  for  the  period  of  seven  years. 

I,  Charles  H.  B.  Fisher,  clerk  of  the  County  Court  of  York 
Connty,  do  hereby  certify,  the  above  named  William  Ross,  having 
been  convicted  at  the  sittings  of  the  said  Court,  holden  the  first 
Tuesday  in  October  instant,  of  stealing,  in  the  dwelling  house  of 
Daniel  Schneider,  money  to  the  value  of  one  hundred  and  seventy- 
nx  dollars,  was,  on  this  tenth  day  of  October  instant,  sentenced  to  be 
imprisoned  in  the  Dorchester  Penitentiary  for  the  period  of  seven 
years;  and  I  certify  that  the  aforegoing  is  a  copy  of  the  sentence 
(ttsaed  upon  the  said  William  Ross,  taken  from  the  minutes  of  the 
Raid  Court. 

Dated  the  tenth  day  of  October,  1881. 

C.  H.  B.  Fisher, 
Clerk  York  County  Court." 

By  the  return  the  gaoler  further  states,  that  he  is  the  gaoler 
of  the  County  of  York  and  also  Deputy  Sheriff  of  the  said 
County  of  York;  and  the  said  William  Ross  is  now  detained 
in  custody  in  the  said  common  gaol,  under  and  by  virtue  of 
the  said  warrant  of  commitment;  and  under  and  by  virtue  of 
the  said  last  mentioned  remand  of  the  Judge  of  the  said 
County  Court;  and  under  and  by  virtue  of  the  said  copy  of 
sentence,  preparatory  to  the  said  William  Ross  being  conveyed 
to  the  said  penitentiary. 

This  return  being  made,  the  Chief  Justice  referred  the  mat- 
ter to  this  Court,  and  we  have  heard  the  counsel  for  prisoner> 
Mr.  Logrin,  and  he  has  read  an  additional  affidavit  made  by 
him,  and  also  an  affidavit  of  William  Friel,  one  of  the  con- 
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1^^-  stables  in  charge  of  the  jury  who  tried  the  prisoner,  as  to 
Exparu  what  occurred  when  the  constable  had  charge  of  the  jury. 
These  affidavits  do  not  in  the  remotest  degree  intimate  the 
slightest  suspicion,  that  the  jurors  or  any  of  them  spoke  to  or 
had  communication  with  any  person,  outside  of  their  own  body 
in  reference  to  the  trial  then  pending. 

The  coimsel  for  the  prisoner  contended  that  the  Court  could 
enquire  into  the  matter  under  the  2nd  sec.  of  cap.  41,  which 
states: 

'*  The  Judge  before  vhom  it  is  returnable  may  proceed  to  exaniint' 
into  the  truth  6f  the  facts  set  forth  therein,  and  into  the  cause  of  such 
confinement,  by  affidavit,  and  may  do  therein  as  to  justice  shall  ap- 
pertain." 

This  section  of  the  Act  states  the  Court  may  by  affidavit 

examine  into  the  facts  stated  in  the  return,  or  shall  direct  an 
issue  for  the  trial  thereof. 

I  am  of  opinion  this  section  of  the  Act  does  not  authorize 
an  enquiry  or  examination  into  the  matter  or  facts  connected 
with,  or  what  took  place  in  the  County  Court.  The  County 
Court  had  authority  to  try  the  offence  chatted,  and  the  prisoner 
was  duly  convicted  and  sentenced,  and  the  return  states  this, 
and.  he  is  held  in  custody  by  virtue  of  a  warrant  to  convey 
him  to  the  penitentiary.  This  is  not  to  authorize  the  Court  to 
sit  as  a  Court  of  error  and  to  ascertain  whether  all  the  proceed- 
ings below  are  in  every  respect  regular.  If  the  return  is  suffi- 
cient, and  shows  a  conviction  by  a  competent  court  on  an 
indictment  for  a  criminal  offence,  I  think  we  cannot  enquire 
into  the  regularity  of  the  proceedings.  These  affidavits  were 
objected  to  on  behalf  of  the  Crown,  and  I  think  the  objection 
w&s  well-founded. 

In  the  matter  of  Parker  and  others,^  the  Court  say — 

**  Before  granting  a  habecu  corpus  to  remove  a  person  in  custody 
we  must  ascertain  that  an  affidavit  is  not  reasonably  to  be  expected 
from  him.  An  affidavit  is  absolutely  necessary  either  from  the  party 
who  claims  the  writ,  or  from  some  other  person,  so  as  to  satisfy  the 
Court  that  he  is  so  coerced  as  to  be  unable  to  make  it" 

On  this  ground  the  counsel,  Mr.  Boebuck,  on  the  following 
day  renewed  his  application  on  the  affidavit  of  the  four  prison- 
ers themselv&s,  stating  they  had  never  been  arraigned,  tried  or 
convicted  or  sentenced  by  any  Court  in  Canada  or  elsewhere, 
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and  ttiat  they  were  ignorant  of  the  term  for  which  they  were       ^^^- 
detained.     The  judgment  of  the  Court  was  delivered  by  Lord     Ik  parte 
Abinger,  C.  B.,  who  said :—  ^^• 

"  This  18  a  case  of  a  Juxbeas  corpus  to  the  gaoler  of  Liverpool,  on  the 
return  to  which  a  motion  has  been  made  to  discharge  the  prisoners. 
The  Court  is  bound  to  look  at  the  substance  of  the  return  j  if  it  con- 
tainfl  sufficient  matter  in  substance  to  shew  the  prisoner  is  lawfully 
detained,  we  cannot  discharge  him  upon  Iiabeas  cofjms,  though  the  re- 
turn should  be  in  some  respects  informal,  or  should  go  into  matter  not 
essential  to  the  question." 

In  Carvs  WUean'a  case,^  Lord  Denman,  C.  J.,  after  stating 

what  the  return  to  the  habeas  corpus  set  forth,  says : — 

**  It  is  proposed  to  shew  by  affidavit  that  the  law  is  untruly  set 
forth.  Without  enquiring  whether  any  affidavit  is  receivable  at  all  in 
the  case  of  any  prisoner  imder  sentence,  we  may  decide  the  question 
before  us  by  considering  the  principle  of  the  exception  that  runs 
through  the  whole  of  Jtaheaa  corpus,  whether  under  Common  Law  or 
Statute,  namely  that  our  form  of  writ  does  not  apply  where  a  party  is 
in  execution  under  the  judgment  of  a  competent  court.  If  indeed  it 
▼ere  proposed  to  shew  that  the  prisoner  had  never  been  before  such  a 
court  at  all,  or  that  no  such  sentence  had  been  in  fact  given,  there 
might  be  a  difficulty  in  sajring  that  a  traverse  to  that  effect  could  not 
he  allowed.  But  when  it  appears  that  the  party  has  been  before  a 
coart  of  competent  jurisdiction,  which  court  has  committed  him  for  a  . 
contempt  or  any  other  cause,  I  think  it  is  no  longer  open  to  this  Court 
to  eater  at  all  into  the  subject  matter." 

Abbott,  C.  J.  in  Hobhovse'a  com^  in  remarking  upon  the  pro- 
priety of  granting  the  writ  of  habeas  corpus  in  this  case  said  it 
was  granted  in  deference  to  Bex  v.  Flower,^  and  added — 

''  But  I  think,  upon  subsequent  consideration  that  we  ought  not  to 
have  granted  it,  inasmuch  as  it  then  appeared,  that  it  could  be  of  no 
use  whatsoever  to  the  prisoner.  There  is  a  very  elaborate  opinion 
delivered  by  Lord  Chief  Justice  Wilmot  in  1758,  in  the  House  of 
Loids,  in  answer  to  a  question  put  by  that  house  whether  in  cases  not 
within  the  31  Chas.  2,  a  2,  writs  of  habeaa  corptu,  and  stibficiendum, 
hy  the  law  as  it  then  stood,  ought  to  issue  of  course,  or  upon  probable 
cause  verified  by  affidavit.  He  then  states  it  to  be  his  opinion  that 
those  writs  ought  not  to  issue  of  course,  adding  that  a  writ  which  issues 
on  a  probable  cause  verified  by  affidavit,  is  as  much  a  writ  of  right  as 
a  writ  which  issues  of  course.  And,  again  at  page  87,  he  says,  '  There 
18  no  sndi  thing  in  the  law  as  writs  of  grace  and  favor  issuing  from  the 
Judges.  They  are  all  writs  of  right,  but  they  are  not  writs  of  course,' 
and  in  psge  88,  '  writs  of  habeas  corpus  upon  imprisonment  for  criminal 
matters  were  never  writs  of  course ;  they  always  issued  upon  a  motion 
grafted  on  a  copy  of  the  commitment;  and  cases  may  be  put  in  which 
they  oug^t  not  to  be  granted.'     (1  Lev.  1,  Comberb.  74.)     If  malefac- 
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1881.  tors  under  aentenceof  death  in  all  the  gaols  of  the  Hngdom  coald 
^  parte      ^"^^  these  writs  of  coarse,  the  sentence  of  the  law  might  be  suspended 

Ross.  ai^d  perhaps  totally  eluded  by  them.  The  31  Gar.  2  c.  2  maJces  no 
alteration  in  the  practice  of  the  courts  in  granting  them;  they  are  still 
moved  for  in  term  time  upon  the  same  foundation  as  they  were  before, 
and  when  a  single  Judge  in  vacation  time  grants  them  under  31  Car. 
2,  c.  2,  in  criminal  cases,  a  copy  of  the  commitment  or  an  affidavit  of 
the  refusal  of  it  must  be  laid  before  him." 

Our  Provincial  Statute,  provides  for  a  more  simple  mode. 
Upon  application  made  to  a  Judge  he  issues  an  order  to  the 
party  holding  a  person  in  custody  to  return  to  him  a  copy  of 
the  proceedings  under  which  such  party  holds  the  person; 
saving  the  necessity  of  issuing  a  habeas  corpus,  and  upon  such 
return  he  determines  whether  the  person  confined  is  entitled  to 
be  discharged ;  but  I  am  of  opinion  such  return  is  the  only 
matter  to  be  inquired  into.  If  it  is  a  conviction  for  a  felony  in 
a  court  of  competent  jurisdiction  we  cannot  enquire  into  these 
proceedings  on  such  return,  for  we  are  not  sitting  as  a  court 
of  error. 

In  Bex  V.  Siiddis,^  the  return  to  a  habeas  corpus  was  that  the 
defendant  was  in  custody  under  the  sentence  of  a  court  of  com- 
petent jurisdiction  to  enquire  of  the  offence,  and  to  pass  such  a 
sentence  without  setting  forth  the  particular  circumstances 
necessary  to  warrant  such  a  sentence. 

Lord  K^nyon,  C.  J.,  says : — 

**  We  are  not  now  sitting  as  a  court  of  error  to  review  the  regular- 
ity of  their  proceedings,  nor  are  we  to  hunt  after  possible  objections." 
Lawrence,  J;,  said : — 

"This  is  a  return  to  a  writ  oiJuibeas^corptis  mode  by  the  person  in 
whese  cuBtody  the  partyis  placed  in  execution  of  the  sentenoa  He 
cannot  be  taken  to  be  oogniiant  of  M  the  proceedings.  It  is  ^eneogh 
that  the  court  had  authority  to  award  sudi  a. sentence.  He  returns 
the  cause  fdr  which  he  detains  the  party  in-custody,  namely,  the  judg- 
ment of  m6ti  a  court." 

Grose,  J.,  said': — 

"  It  is  enough  that  we  find  such  a  sentence  pronounced  by  a  court 
of  competent  jurisdiction  to  enquire  into  the  offence,  and  with  power 
to  inflict  such  a  punishment.  As  to  the  rest  we  must  therefore  pre- 
sume omnia  rUe  acta,** 

LeBlanc,  J.,  said : — 

"  But  another  objection  is  that  it  does  not  appear  the  parly  was 

charged  with  the  otfence  of  which  he  was  convicted,  to  whid^  the 
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answer  is,  that  it  is  sufficient  for  the  officer  having  him  in  his  custodj  iS8L 

to  retnm  to  the  writ  of  habeas  corpus^  that  a  Court  having  a  oompe-  Ez  parte 

tent  jurisdiction  had  inflicted  such  a  sentence  as  they  had  authority  Boss, 
to  do,  and  that  he  holds  him  in  custody  under  that  sentence." 

From  all  these  authorities  I  am  of  opinion  we  cannot  receive 
affidavits  of  what  occurred  at  the  trial.  We  must  take  the 
return  of  the  gaoler,  and  no  objection  can  be  urged  to  that  as 
to  the  party  being,  held  in  custody,  for  removal  to  the  peniten- 
tiary at  Dorchester.  The  same  reasons  prevent  our  going  out- 
side of  a  case  reserved  by  the  Judge  as  laid  down  in  Beg. 
V.  Smith.^     There  Wilde,  C.  J.,  says: — 

'^You  are  here  only  at  liberty  to  argue  the  question  stated  in  the 
case  upon  the  facts  stated  in  the  case.'' 

Theea^e  of  The  King  v.  Woolf,  Kinnear  and  others,^  was 
cited  by  tbe  •  prisoner's  counsel,  but  in  that  case  it  was  before 
the  same  Court,  which .  tried  the  defendants^  and  all  the  facts 
were  before  the  Court,  and  the  Court  held  tbe  dispersion  of 
the  jury  did  not  vitiate  the  veixUct.  It  is  different  on  a  return 
to  a  habecLs  corpus.  We  can  only  consider  the  return  which 
shews  the  party  is  held  in  custody  after  trial  for  a  criminal 
efience,  and  by  a  court  of  con^peteat  authority  to  try  tbe  same, 
and  we  are  not  at  liberty  to  receive  affidavits  or  try  the  case 
oyer  agson,  or  to  sit  aa  a  court  of  error  to  reverse  the  jii4gmeot 
of  the. County  Court,  which  we  should  virtually  do  by  dis- 
charging the  i  party  now  in  custody  of  tiiie  gaoler-  for  removji 
to  the  peDitentiary,  pursuant  to  the  sentence  of  the  Court  before 
which  be%was  tried^  convicted  and  sentenced. 

If  .this  Court  on  the  return  to  tbe  order  of  the  Chief  Justice 
could,  examine  iato  tbe  circuioatauces  occurring  qu  jthoi  trial  of 
a  prisoner,  after  be  had  been  convicted  and  seotenoed  by  a 
court  of  competent  authority,,  upon  affidavits  of  the  prisoner's 
oounsel  and  a.  constable  sworn  to  attend  tbe  jury,  upo^  some- 
thing  which  it  is  contended  waa  an  irregularity,  where  are  we 
to  stop?  It  will  apply  to.  Courts  of  Oyer  and  Terminer  as  i9^^\ 
as  County  Courts.  The  lijae  must  be  djrawn  that,  after  aooii- 
victicMi  and  sentence  in.a  competent  Court,  the  law  does^mt 
allow  a  Aa&eod  co^^pus  to  be. granted  or  the^party  to  be  dis- 
dttiged.  on  .aucb.  an.  jtppUcatioo.    I  .am  .therefore  cjiearly  of 
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^^^-       opinion  the  prisoner  cannot  be  discharged  by  habeas  corpus. 
iS^^ree     No  case  has  been  reserved  by  the  Judge  who  tried  the  prisoner, 
and  we  have  no  authority  to  discharge  the  prisoner  under  chap. 
41  of  the  Consol.  Stat 

Wetmore,  Duff  and  Palmer,  JJ.,  agreed  with  the  Chief 
Justice. 

KiKQ,  J.  The  prisoner  is  in  execution  upon  a  conviction 
in  the  County  Court,  on  an  indictment  for  larceny,  and  he 
applies  for  his  discharge  on  haheaa  corpus,  on  the  ground  that 
the  verdict  is  a  nullity,  by  reason  of  the  alleged  separation  of 
the  jurors  on  adjournments  prior  to  their  retirement  to  con- 
sider of  their  verdict.  There  are  two  questions;  the  one  as  to 
whether  the  writ  lies  at  all  in  such  case,  and  the  other  as  to 
the  effect  of  the  facts  upon  the  verdict.  On  the  first  point  my 
impression  is  that,  after  a  conviction  on  indictment  and  sentence 
by  a  Court  having  jurisdiction  of  the  person  and  the  offence, 
a  prisoner  is  not  entitled  to  the  benefit  of  the  writ,  nor  (which 
in  my  view  is  the  same  thing)  to  the  orcier  under  our  Act;  but 
I  express  myself  with  hesitation,  in  view  of  the  importance  of 
the  question,  the  different  opinion  of  so  many  of  my  brethren, 
and  the  insufficient  consideration  that  I  have  been  able  to  give 
to  this  part  of  the  case.  On  the  other  point  also  I  feel  com- 
pelled to  differ  from  my  learned  Chief  Justice  and  those  of  my 
brethren  who  are  agreed  on  the  discharge  of  the  prisoner.  The 
law  of  course  is  that,  on  a  trial  for  a  felony,  the  jurors  shall 
not  be  allowed  to  separate,  and  it  was  assumed  rather  than 
decided  in  the  case  of  Bex  v.  Woolf,  less  fully  reported  in  2 
B.  &  A.  462  under  the  name  of  Bex  v.  Kvnnear,  that  the 
separation  of  the  jury  in  a  case  of  felony  renders  the  verdict 
a  nullity.  Admitting  the  law  to  be  so,  a  question  arises  as  to 
the  meaning  of  the  rule.  The  case  of  Bex  v.  Woolf  was,  a  case 
where  the  jury  were  not  placed  in  charge  of  the  officers  of  the 
Court  at  all,  but  dispersed  and  retired  to  their  homes.  They 
were  in  no  sense  in  charge  of  the  officers  of  the  Court,  and  it 
may,  I  think,  be  taken  that  it  was  in  reference  to  such  a 
separation  that  it  was  assumed  that  the  separation  of  the  jury 
nullifies  the  verdict.  Throughout  the  case  the  terms  dispersion 
of  the  jury  and  going  at  large  of  the  jury  are  used  as  expres- 
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sive  of  the  separation  of  the  jury.  Then  take  the  Act  32-33  ^381. 
Vic,  c  29,  sec.  57,  providing  that  in  all  criminal  trials  less  than  B^paru 
felony,  the  jury  may,  in  the  discretion  of  the  Court,  and  under 
its  direction  as  to  conditions,  mode  and  time,  be  allowed  to 
separate  during  the  progress  of  the  trial.  It  seems  to  me  that 
this  clause  is  dealing  with  what  is  technically  known  as  the 
separation  of  the  jury,  and  not  at  all  with  the  way  in  which 
constables  are  to  discharge  their  duties,  and  means  that,  subject 
to  the  discretion  and  direction  of  the  court,  the  jury  (in  cases 
less  than  felony  and  during  adjournments  prior  to  their  retire- 
ment  for  deliberation)  shall  not  be  kept  in  charge  of  the  officers 
of  the  court,  but  shall  be  suffered  to  go  at  large.  Now  this 
use  of  the  term  separate  in  the  Act  indicates  its  meaning  in 
the  rule.  In  a  case  from  the  year  books  cited  in  a  note  to  Bex 
V.  Woolft  it  is  said  that  when  a  jury  is  charged,  that  is  to  say, 
when  after  being  sworn,  and  the  indictment  and  plea  being  read 
to  them,  the  prisoner  is  delivered  in  charge  to  the  jury,  they 
are  as  it  were  prisoner  until  they  are  discharged.  In  this 
view  the  allowing  a  jury  to  go  at  large  freed  from  all  control 
of  the  court  or  its  officers  might  be  deemed  to  amount  to  a 
breaking  up  or  discharge  of  the  tribunal,  and  so,  render  its  ver- 
dict a  nullity,  whilst  less  than  this  would  be  mere  irregularity 
or  misconduct  not  interfering  with  the  competency  of  the 
tribunal  In  Sex  v.  Stone,  A.  D.  1 796,  a  case  of  treason,  referred 
to  in  the  notes  to  Rex  v.  Woolf,  the  jury  had  leave  to  with- 
draw to  an  adjoining  tavern  where  accommodations  were  pre- 
pared for  them,  and  six  bailiffs  were  sworn  to  keep  them,  and 
neither  to  speak  to  them  themselves  nor  suffer  any  other  to 
speak  to  them  touching  any  matter  relative  to  the  trial.  The 
swearing  of  six  baili&  might  seem  to  point  to  a  division  of  the 
jary  into  several  bodies,  and  the  oath  requiring  the  bailifis  not 
to  speak  to  them,  nor  suffer  any  other  person  to  speak  to  them 
i<mcking  cmy  matter  relative  to  the  trial  shows  that  complete 
isolation  is  not  required.  A  very  different  duty  is  imposed 
after  the  evidence  is  all  in,  and  the  jury  have  retired  to  deliber- 
ate. Then  they  are  not  merely  to  be  kept,  but  they  are  to  be 
kept  together,  and  the  oath  is  that  the  bailiffs  shall  keep  them 
together,  and  suffer  no  one  to  ppeak  to  them,  nor  speak  to  them 
themadves  unless  to  ask  whether  they  have  agreed  upon  their 
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1881.  verdict,  without  leave  of  the  oourt^  and  in  this  respeet  the  law 
Mjcparu  is.  the  same  in  civil  &s  in  criminal  cases,  in  misdemeanors  as 
in  felonies  or  treason.  A  verdict  oiay  therefore  very  well  be 
held  a  nullity  in  the  latter  case  upon  &cts  which  in  the  former 
%  ease  would  at  meet  be  an  irregularity.  But  even  here  the  law  is 
not  clearly  settled.  Two  years  after  the  case  of  .iZea;  v.  Woclf 
was  decided,  the  same  .court  composed  of  the  same  judges, 
decided  the  case  of  Bex  v.  Fouder.^  The  prisoner  had  been 
twice  convicted  of  a  felony  before  .the  Court  of  Quarter 
Sessions.  The  first  verdict  had  been  declared  a  aullity  by  the 
Court  of  Quarter  Sessions,  and. a  t^nire  de  novo  awarded  on 
the  ground  that  after  the  jury  had  been  given  iu/chaige  to  a 
bailiff,  and  had  retired  to  deliberate  one  of  the  jurors- separated 
f ix)m  his  fellows  and  conversed  respecting  his  verdict  On  error 
brought  after  the  conviction  on  the  second  trial,  the  Court  of 
King's  Bench  treated  the  nullity  of  the  first  verdict  as.an  open 
question.  They  put  it  in  this  way,  that  one  or  other  of  the 
verdicts  was  good  without  deciding  which,  and  affirmed  the 
judgment  on  the  whole  record.  As  Rex  v.  Wool/  was  not 
referred  te  in  any  way,  it  seems  to  me  that  the  court  must 
have  considered  ijie  rule  as  to  separation  referred  to  in  Jtex  v. 
Woclf  inapplicable  to  a  case  where  the  jury  are  placed  under 
the  chai*ge  of  aa  officer  of  the  court. 

:  In  Beg.  v.  Murphy,^  decided  in  1869  a  verdict  against  the 
prisoner  on  a  trial  for  murder  had  been  set  aside  by  a  colonial 
court,  and  a  venire  de  novo  awarded  on  the  ground  that  during 
adjournments  prior  to  the  retirement  of  the  jury  they  were 
allowed  by  the  officer  having  chaige  of  them  to  have,  aeoass .  to 
and  free  perusal  of  certain  newspapers  oontiuniiiig  reports  of  the 
evidence  and  comm^its  ^  thereon.  On  appeil  to  tiie  judicial 
committee  the  order  for  a  new  trial  was  reversed.  Sir^ William 
Earle  in  delivering  judgment,  said : — 

'^The  oases  in  which  a  verdict  upon  a  charge  of  felony  has  been 
held  to  be  a  uullity,  and  a  venire  de  novo  awarded  have  not  been  chus- 
ified  in  the  digests.  There  are  cases  of  defect  of  juriRdiction  in  respect 
of  time,  place,  or  person,  cases  of  verdicts  so  insufficiently  expressed 
or  so  ambiguous  that  a  judgment  could  not  be-  founded  thereon,  but 
we  have  jiot  discovered  any.  valid  authority  for  holding  a  verdict  of 
.  conviction  or  acquittal  on  a  case  of  a.  felony  delivered  by  a  competent 
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tribimal  in  doe  form  of  lav  to  be  a  nullity^  hj  reason  of  Home  ootviuet        1^81. 
on  the  part  of  the  jniy  which  the  court  considers  unsatisfactory."  Jfc  imrtT' 

And  again :  ^Ro<»- 

''  If  irregularity  occurs  in  the  conduct  of  a  trial  not  constituting  a 
ground  for  treating  the  verdict  as  a  nullity,  the  remedy  to  prevent  a 
failure  of  justice  is  by  application  to  the  authority  with  whom  rests 
the  discretion  either  of  executing  the  law  or  commuting  the  sentenca" 

Now,  what  is  complained  of  here?  The  trial  lasted  sereral 
days, — during  adjournments  the  jury  were  in  charge  of  two 
constables  sworn  to  keep  them,  and  the  alleged  separation 
occurred  prior  to  the  retirement  of  the  jury  to  consider  of 
their  verdict.  One  of  the  matters  complained  of  is,  that  on 
one  oocasion,  during  an  adjournment,  three  of'  the  jurors  were 
allowed  to  go  up  the  street  in  charge  of  one  of  the  two  con- 
stables, whikt  the  other  jnrors  remained  at  the  hotel  where 
they  were  lodged  in  charge  of  the  other  constable.  Another 
complaint  is  that,  on  another  occasion,  one  of  the  jurors  went 
in  charge  of  one  of  the  two  constables  to  attend  to  some  private 
business,  that  did  not;  however,  bring  him  into  contact  with 
other  persons,  the  other  jnrors  remaining  in  charge  of  the  other 
constable.  However  reprehensible  the  conduct  of  the  constable 
in  allowing  a  juror  to  attend  tb  private  business,  without  leave 
of  the  Court,  it  amounted  to  nothing  more  than  contempt  of 
Court,  and  did  not  affect  the  competency  of  the  tribunal.  In 
both  cases  the  jurors  were  in  actual  charge  of  the  constables, 
and  there  is,  in  my  opinion,  nothing  on  principle  or  authority 
that  requires  us  to  consider  a  division  of  the  jurors  into  two 
or  more  bodies  during*  an  adjournment;  prior  to  their  retire- 
ment to  deliberate,  so  long  as  the  several  divisions  are  in  fact 
in  charge  of.  constables  appointed  to  keep  them,  as  destructive 
of  the  competency  of  the  tribunal. 

Another  complaint  is  that  one  of  the  jurors  was  sick  in  his 
room,  in  the  hotel  where  they  were  lodged,  whilst  the  others 
were  elsewhere  in  the  hotel  in  charge  of  the  constables,  but  I 
regard  sudi  juror  as  still  in  charge  of  the  constables  as  much 
as  if  he  had  retired  for  some  necessary  purpose.  Another 
mtit&t  of  complaint  is  that,  on  one  occasion,  when  the  jurors 
were  leaving  the  hotel  in  charge  of  the  constables,  a  number 
of  them  oame  out  before  the  rest  and  went  in  a  body  to  the 
opposito' aide  of  tbe  stiM^  and -stood  aian  opensqnave  in  an 
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^^1-  unfrequented  place  separate  from  other  persons,  and,  as  must 
Exparu  be  concluded,  in  sight  of  the  constables,  until  they  were  very 
soon  afterwards  joined  by  the  constables  and  the  rest  of  the 
jurors.  Here,  too,  I  think  the  jury  must  be  considered  as  in 
charge  of  the  constables.  It  is  simply  a  question  as  to  the 
degree  and  mode  of  control  exercised  by  the  constables  in  whose 
charge  the  jury  were  placed,  and  who  undoubtedly  did  claim 
to  exercise  control,  and  did  in  fact  exercise  certain  control.  It 
is  not  alleged  that  the  jurors  had  any  communication  with 
others  touching  matters  relative  to  the  trial,  and  no  wrong- 
doing is  suggested,  much  less  proved.  In  this  case  the  jmors 
were  not  only  given  in  charge  to  sworn  constables,  but  they 
were  in  fact  kept  in  charge  by  such  constables,  whatever  may 
be  thought  of  the  laxity  of  the  control,  and  therefore,  in  my 
opinion,  there  was  no  separation  of  the  jurors.  Unless  there 
is  a  clear  principle  of  law  that  compels  us  to  treat  this  ver- 
dict as  a  nullity,  I  think  we  should  hesitate  in  doing  what,  if 
followed,  will,  I  am  afraid,  make  a  long  criminal  trial  very 
difficult.  The  tribunal  being  once  properly  constituted,  is  not 
to  be  broken  down  unless  there  is  a  fixed  rule  of  law,  capable 
of  certain  application  requiring  this  to  be  done,  and  in  my 
opinion,  there  is  no  such  fixed  rule  of  law  applicable  to  this 

case. 

Motion  for  the  prisoner's  discharge  granted. 


18S1.  KINNEAE,  Appellant  v.  Black,  Bespokdekt. 


October.       Appeal  frofn  County  CovH — Where  abandoned  by  appellant  and  notice 

given — Motion  to  diamise^with  costs  re/used — Power  of  County 
Court  to  give  costs. 

Where  the  prooeedinfls  on  an  f^VP^  from  a  County  Court  had  been  certified  and 
filed  with  the  Clerk  of  the  Pleas,  but  the  case  had  not  been  entered  on  the 
appeal  paper,  an  applioation  to  dismiss  the  appeal  with  costs  for  failure  to  pro- 
secute was  refused  (by  Allbn,  C.  J.,  and  Weldon  and  Kino,  JJ.,  Wstmorb 
and  Palmer,  JJ.,  oissenting),  the  appellant  having  previously  oven  notice 
that  he  abandoned  the  appeal,  and  the  respondent  havmjz  a  remedy  by  apph- 
cation  to  the  Judge  of  the  County  Court,  under  ConsoL  Stat  c.  51,  s.  52. 

WeUst  for  the  respondent,  on  a  former  day  moved  to  dismiss 
the  appeal  in  this  case  with  costs. 

It  was  an  appeal  from  the  County  Court.  The  proceedings 
had  been  certified  by  the  Judge  of  the  County  Court,  and  filed 
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with  the  Clerk  of  the  Fleas,  but  had  not  been  entered  on  the 

appeal  paper,  as  directed  by  the  rule  of  Mich.  Term  1876.    It 

appeared  by  the  affidavit  read  in  support  of  the  motion,  that 

the  appellant  had  given  notice  to  the  respondent  that  he  did 

not  intend  to  proceed  with  the  appeal.    [Wetmore,  J.    You 

might  have  applied  to  the  County  Court  Judge  for  leave  to 

proceed.    Allen,  C.  J.    I  do  not  think  it  was  necessary  for 

you  to  come  here.     You  might  have  applied  to  the  Court 

below.] 

Cur,  ddv.  wit 

Allen,  C.  J.,  now  said : — I  think  this  application  was  quite 
nnnecessary.  The  52nd  section  of  the  County  Court  Act, 
(Con.  Stat,  c  51),  makes  provision  for  the  respondent  getting 
his  costs  by  applying  to  the  Judge  of  the  County  Court,  if  the 
appellant  does  not  prosecute  his  appeal  according  to  the  prac- 
tice of  this  Court.  An  application  to  this  Court  in  such  a  case 
as  this,  only  increases  the  costs  for  no  purpose.  I  think  it 
ought  not  to  be  granted. 

Weldon  and  King,  JJ.,  concurred. 

Wetmore,  J.  I  think  the  respondent  is  entitled  to  have  the 
appeal  dismissed,  and  the  fact  that  he  could  have  applied  to 
the  County  Court  Judge  is  no  ground  for  refusing  the  appli- 
cation. 

Palmer,  J.    I  did  not  hear  the  argument,  but  I  wish  it  to 

be  anderstood  that  on  the  question  of  practice  I  agree  with  my 

brother  Wetmore. 

Application  refiised. 


1S81. 


KnnnsAfi 

r. 
Black. 


LA  BANQUE  VILLE  MARIE  v.  LORDLY,  bt  al. 

EndoTHmmU  an  envelope  etidoeing  depotitions — Wh(U  ntjfficient 
enlUlmg  of  cause — C(msol,  Stat  c.  37,  a.  194, 

The  parties  to  the  action  were  LaBanque  VUle  Marie,  plaintiff,  and  Albert  J, 
Lordky  and  Sterling  B,  Lordly,  defendants.  The  depositions  taken  nnder  a 
oomBuanon  were  retnmed  addressed  to  the  courts  and  endorsed  La  Bampte 
VUU  Marie  v.  A,  J,  Lordly,  et  al. 

Held,  that  the  endorsement  was  not  sufficient.^ 

This  cause  was  tried  before  Mr.  Justice  King,  at  the  March 
Circuit  in  Saint  John,  1881.    On  the  trial  the  plaintiff  offered 

iSee  Cooiol.  Stat  c.  S7,  a.  194. 


1881. 


October, 


Vol  V.-P.  *  a 
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^^^'        in  evidence  depositions  taken  under  a  commission.    The  parties 
La  Bahqux   to  the  suit  were  La  Banque  ViUe  Marie,  plaintiff,  and  Albert  /. 
^  Lordly  and  Sterling  B.  Lordly,  defendants.    The  envelope  in 

Lordly,  which  the  depositions  were  returned  to  the  court  was  directed 
to  the  court,  and  had  on  it  the  endorsement,  La  Banque  Vilk 
Marie  v.  A,  J.  Lordly,  et  al.  Objection  being  made  that  the 
envelope  was  not  properly  endorsed  as  required  by  the  Consol. 
Stat,  c  37,  s.  194*,  and  therefore  the  evidence  taken  under  the 
commission  ought  not  to  be  received,  the  depositions  were  read, 
leave  being  reserved  for  the  defendants  to  move  to  enter  a  non- 
suit on  that  ground. 

Oct.  19, 1881.  Han'ison  now  moved  for  a  nonsuit  or  a  new 
triaL  The  Act  requires  the  depositions  to  be  closed  up  under 
the  seal  of  the  judge,  commissioner,  or  other  person  taking  the 
same,  and  endorsed  with  the  title  to  the  suit  in  which  the  same 
were  taken.  It  is  not  in  the  Judge's  discretion  to  say  whether 
it  will  be  opened  or  not,  the  Act  is  imperative.  5  Wm.  4,  c.  34, 
did  not  contain  this  provision,  nor  did  the  Com.  Law  Proc  Act 
1873.  Prior  to  the  Consol.  Statutes  it  was  not  necessary  that 
the  names  of  the  parties  appear  upon  the  envelope  enclosing 
the  depositions.  He  cited  Raymond  w  Caldtvell  ;^  Doedem^ 
James  and  wife  v.  McLaugJdin;-  and  Waterhouse  v.  The  Kev 
Brjinmvick  Marine  Assurance  CoDipany.^ 

W,  IF.  Allen,  contra.  The  provision  is  only  directory.  The 
court  should  take  a  liberal  view  of  the  matter.  The  require- 
ments of  the  Act  were  substantially  complied  with.  He  cited 
Hodges  v.  Cobb;*  Greville  v.  StiUtz  ;*'•   Hoivkins  v.  Baldwin;*' 

Doe  dem,  Healhoote  v.  Hughes,'^ 

Our.  adi\  vult 

Wetmore,  J.,  now  said : — 

This  cause  was  tried  at  the  Saint  John  Circuit,  and  a 
verdict  found  for  the  plaintiff,  with  leave  reserved  for  a  non- 
suit to  be  entered  upon  two  points.  The  first  ground  was 
that  the  address  of  the  envelope,  containing  the  depositions 
used  in  evidence  on  the  part  of  the  plaintiff  was  improper;  the 
second  that  the  entitling  of  the  depositions  was  improper. 

16  All.  ML  •!!  Q.  B.  907. 

•5A1L64.  ei0Q.B.S7fi. 

•S  Kerr,  689.  72  P.  &.  &  206. 
«L.  R  2  Q.  R  661 
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The  motion  made  was  to  enter  a  nonsuit  upon  leave  reserved        ^831. 
and  also  for  a  new  trial.   The  question  for  determination  depends   La  Banque 
entirely  upon  the  reception  of  the  evidence  under  a  commission.    ^"^^   ^"" 
By  the  ni»i  prius  record,  the  cause  lieing  tried  was  La  Banque      Lobdly. 
VUle  Marie  v.  Albert  J.  Lordly  and  Sterling  B.  Lordly.    The 
evidence  offered  under  the  commission  was  enclosed  in  an  enve- 
lope, duly  sealed  and  directed  to  the  Supreme  Court  of  the 
Province  of  New  Brunswick,  with  the  endorsement  "La  Banque 
Ville  Marie  v.  A.  J.  Lordly  et  al."    The  objection  arises  upon 
the  defendants'  designation,  it  being  A.  J.  Lordly  et  al.,  whereas 
in  the  cause  being  tried  the  defendants  were,  by  the  niai  privs 
record,  Albert  J.  Lordly  and  Sterling  B.  Lordly.     The  com- 
mission enclosed  was  properly  entitled,  as  also  the  evidence 
taken  under  it. 

James  and  Wife  v.  McLaughlviiy^  cited  on  the  argument, 
was  an  extreme  case  of  error.  The  depositions  were  entitled 
in  the  Supreme  Court  of  Nova  Scotia^  instead  of  New  Bruns- 
wick, and  the  lessors  of  the  plaintiff  were  given  as  Hugh  James 
and  Heaily  Ann,  instead  of  Heatly  W.  as  in  the  commission. 
In  giving  judgment,  Ritchie,  J.  said: — 

''I  should  be  glad  to  help  the  plaintiff  if  I  could,  but  I  cannot  get 
•A-er  the  &ct  that  the  Statute  only  authorizes  the  commission  to  issue 
i.i  a  particular  case.  Here  it  appeal's  the  evidence  was  taken  in  a 
(.ause  between  different  parties  and  in  a  suit  pending  in  Nova  Scotia." 

In  Hodges  v.  Cdth*^  cited  on  the  ailment,  the  Judge's 
order  ordering  a  oonmiission  to  issue,  contained  a  clause  that 
'the  depositions  of  every  witness  be  signed  by  him  and  the 
comiuissioner."  The  writ  of  commission  contained  no  such 
clause.  The  commission  was  duly  executed  and  the  depositions 
returned  without  the  signature  of  the  witnesses.  It  was  held 
that  the  clause  in  the  order  was  merely  directory,  and  non- 
compliance with  it  did  not  render  the  evidence  inadmissible. 
In  Doe  dem.  Heaihcote  v.  Hughes,^  it  was  held  where  deposi- 
tions taken  under  a  commission  are  directed  to  the  Court, 
enclosed  in  an  envelope,  as  directed  by  the  ConsoL  Stat,  cap. 
37,  sec  194,  and  sealed  up,  it  will  be  presumed  that  the  seal  is 
that  of  the  commissioner  who  took  the  deposition. 

By  the  194th  section  it  is  enacted  that — 

"No  examination  or  deposition  to  be  taken  by  virtue  hereof  shall 

15  AIL  64.  <L.R.  2Q.a052.  32  P.  a  &  SOa 
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1881.         be  read  in  evidence  at  any  trial,  without  the  consent  of  the  party 
La  Banq^  against  whom  the  same  may  be  offered,  unless  it  shall  appear  to  the 
VnxE  Makie  satisfaction  of  the  Judge,  on  proof  by  affidavit  or  viva  voce^  that  the 
V.  examinant  or  deponent  is  out  of  the  Province,  or  dead,  or  unable  from 

Lordly,  sickness  or  other  infirmity  to  attend  the  trial;  in  all  or  any  of  which 
cases  the  examinations  and  depositions  certified  under  the  hand  of  the 
Judge,  Commissioner  or  other  person  taking  the  same,  shall  and  may, 
vdthout  proof  of  the  signature  of  such  certificate,  be  received  and 
read  in  evidence  saving  all  just  exceptions:  Provided  ahoays  that 
such  examinations  or  deposition  shall  be  closed  up  under  the  seal  of 
the  Judge,  Commissioner  or  other  person  taking  the  same,  and  ad- 
dressed to  the  Supreme  Court,  and  endorsed  with  the  title  to  the  suit 
in  which  the  same  were  taken,  and  shall  not  be  opened  before  the 
trial  without  the  consent  of  the  parties  to  the  suit." 

The  section  seems  to  me  to  be  imperative.  The  depositions 
are  only  allowed  to  be  read  in  evidence  in  certain  cases.  The 
wording  of  the  section  is  they  ahull  not  be  read  in  evidence 
unless  the  statutory  requirements  are  complied  with,  and  I 
think  the  proviso  is  one  of  them,  to  be  as  effectually  considered 
as  if  the  Statute  had  in  words  said,  the  examination  or  de- 
position shall  not  he  read  in  evidence,  unless  the  paper  or 
envelope  containing  them  shall  be  endorsed  with  the  title  to 
the  suit  in  which  the  same  were  taken.  The  endorsement  in 
a  suit  La  Banque  VUle  Marie  v.  A. «/.  Lordly  et  al,,  is  not,  in  my 
opimon,such  an  endorsement  in  a  suit  of  La  Banque  Ville  Marie 
V.  Alhert  J,  Lordly  and  Sterli/ng  B.  Loi^dly  as  the  section  re- 
quires; Chit.  Arch.  (8  ed.)  1447.  If  there  be  a  cause  in  Court 
the  affidavit  in  support  of  it  or  in  opposition  to  a  motion  res- 
pecting it,  must  also  be  entitled  in  the  cause  stating  the  chris- 
tian names  as  well  as  the  surnames  of  all  the  parties,  otherwise 
it  cannot  be  used.  Entitling  T.  v.  0.  amd  others  would  be  bad; 
Tomldna  t.  Oeack;^  Doe  d.  Fryme  v.  Boe;*  Doe  v.  Wdaford.^ 

It  wotild  be  idle  to  express  regret  that  I  am  unable  to  arrive 
at  a  different  conclusion.  I  have  only  to  state  the  law  as  I 
understand  it,  and  I  cannot  get  over  what  seems  to  me  to 
be  a  positive  requirement  of  the  Statute,  that  must  be  com- 
plied with  before  the  depositions  can  be  read  in  evidence.  I 
have  therefore  to  give,  as  my  opinion,  that  there  should  be  a 
rule  absolute  to  enter  a  nonsuit,  it  having  been  agreed  on  the 
trial  that  if  the  evidence  was  improperly  received,  the  defend- 
ant should  have  leave  to  move  to  enter  a  nonsuit 


16DOWL609.  «8I>owL840.  a78eottl72. 
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Allen,  C.  J.  and  Weldon,  Duff.  Palmer  and  King,  JJ.       ^881. 


eoDcurred,  the  Chief  Justice  stating  that  he  did  so  with  great   La  Banquk 
relnctance,  being  compelled  by  the  words  of  the  Statute.  ^^ 

RvZe  ahsclwle  f(yr  nonsuit         Lo»dly. 


RECORD  I?.  RECORD  and  BOYER. 

Execution — Priority  lost  by  inatruetions  to  sheriff — Cor^fession  signed 
by  one  partner  for  himself  and  his  co-partner — With  co-pa/rtner^s 
consent — One  partner  ackowledging  service  of  summons  for  him- 
self and  eo^partner  with  latter^ s  consent — Summons  filed  without 
affidatmt  of  service — Irregularities — Third  parties  cannot  take 
advantage  of,  in  absence  of  fraud — Confession  signed  May  2ndt 
authorizing  judgment  to  be  signed  on  "the  fifth  day  of  May  next" 
—  When  due. 

^liere  an  eveeation  was  placed  in  the  sheriff's  hands  with  instractions  to  make 
A  pro  forma  levy,  but  not  to  advertise  and  sell,  or  do  anything  more  untU  he 
reoeiTed  farther  instmctionB,  it  was  held  by  Allev,  C.  J.,  and  Palmer  and 
KiKo,  JJ.,  that  the  execution  was  not  delivered  to  be  executed  within  the 
mesiiiqgof  the  Statute  of  Frauds,  (ConsoL  Stat.  c.  76,  s.  11),  and  therefore 
did  not  bind  the  goods  of  the  defendants  ;  but  by  Weldon  and  Wetmore, 
JJ.,  that  the  direction  to  the  sheriff  not  to  proceed  to  adyertise  and  sell  until 
farther  oiders,  was  not  such  an  interference  with  the  execution  as  would  give 
nibiequent  executions  priority. 

R.  &  B.  oo-partners,  were  indebted  to  A. :  B.  being  about  to  go  away  consented 
thit  a  oonfeesion  should  be  siven  to  A.,  and  authorized  R.  to  sign  his  name 
is  hia  absence.  B.  accordingly  sip;ned  B.'8  name  to  the  confession,  and  after- 
wards, on  B.'s  return,  informed  hun  of  what  he  had  done,  to  which  B.  replied 
"that  is  all  right." 

Hdd,  (bv  Allen,  C.  J.,  and  Weldon  and  Wetmore,  JJ.,  Palmer,  J.,  dissent- 
ing), that  this  was  a  sufficient  reception  of  the  confession  to  prevent  B.  from 
objceting  to  it,  and  certainly  sufficient  to  prevent  any  one  else  from  taking  a 
limilar  objection. 

R.  for  himself  and  R,  acknowledged  service  of  the  writ  of  summons,  which  was 
filed.  No  affidavit  of  service  was  made,  no  appearance  was  entered,  and  no 
dfldaiation  was  filed;  judgment  was  entered  up  on  a  confession  signed  by  R. 
for  himself  and  B. ,  with  iFs  consent,  the  ludgment  roll  being  duly  filed.  The 
jod^rosat  creditor  was  R's  father,  and  tne  proceedings  were  in  the  nature  of 
a  friendly  arrangement. 

Htjd,  (by  Allen,  C.  J.,  and  Weldon  and  Wetmore,  JJ.,  Palmer,  J.,  dissent- 
ing), mat  tiiese  were  matters  of  irregularity  only,  of  which  subsequent  judg- 
ment aeditozB  could  not  take  advantage,  in  the  absence  of  fraud. 

Heid,  by  King,  J.,  that  although  there  was  no  evidence  of  actual  fraud,  the 
proceedings  bv  the  preferred  creditor  against  the  preferring  debtors  amounted 
to  an  abuse  of  the  process  of  the  court,  and  that  the  judgment  ought  to  be  set 
uide  naless  the  plaintiff  so  amended  his  proceedings  as  to  bring  them  into 
naif omiity  with  tiie  practice  of  the  court. 

Wbere  judgment  is  entered  up  for  more  than  is  due  from  the  defendant  to  the 
P^tii(  the  court  wiU,  on  tne  application  of  a  subsequent  judgment  creditor 
of  the  dsfsodant,  reduce  the  amount  of  the  judgment :  by  Axuar,  0.  J.,  and 


1881. 


November, 
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18S1.         Where  a  confeadon  dated  the  2nd  day  of  May,  1881,  anthorued  jadgment  to  be 
Bigned  on  *'the  fifth  day  of  May  next."  it  was  held  by  Allen,  C.  J.,  and 


Record 

V. 


Falmebl,  J.,  that  this  meant  the  fifth  day  of  May,  1882 ;  bat  b^  Weldok 
and  Wbtmore,  JJ.,  that  as  it  was  evident  the  ^rties  meant  the  fifth  day  of 
Recokd.  May  instant,  and  the  error  was  clerical,  the  plaintiff  was  entitled  to  maa.  his 

judgment  on  the  5th  of  May,  1881.  This  oDjection  not  bong  taken  oefore 
the  Judge  who  referred  the  matter  to  the  ooait»  Allen,  C.  J.,  was  of  opiniaa 
it  ought  not  to  prevail. 

The  defendants  Record  and  Boyer,  oo-partners  in  business, 
were  indebted  to  the  plaintiff,  Record's  father.  Record  spoke 
to  Boyer,  his  partner,  who  was  about  to  go  out  of  the  Province, 
about  giving  a  confession  to  the  plaintiff,  to  which  Boyer  con- 
sented, telling  Record  to  sign  his  name  to  any  papers  that  were 
necessary.  The  plaintiff  caused  a  writ  of  summons  to  Ije 
issued,  on  which  Record  for  himself  and  Boyer  acknowledged 
service,  but  no  affidavit  of  service  was  made.  No  appearance 
was  entered  and  no  declaration  filed.  On  the  second  day  of 
May,  1881,  Record  signed  a  confession  for  himself  and  Boyer, 
authorizing  judgment  to  be  entered  up  on  ''the  fifth  of  May 
next.''  Judgment  was  signed  on  the  sixth  of  May,  1881,  and 
an  execution  placed  in  the  hands  of  the  sheriff  of  Westmor- 
land, with  instructions  to  make  a  pro  fomia  levy,  but  not  to 
proceed  to  advertize  or  sell  the  defendants'  property  without 
further  orders.  In  June,  1881,  the  Bank  of  Monti^,  the 
Bank  of  Toronto  and  James  DeG.  Stuart  recovered  judgments 
against  the  defendants,  and  placed  executions  in  the  hands  of 
the  sheriff  of  Westmorland  with  instructions  to  levy.  Subse- 
quently W,  J.  OUbert  for  the  Banks  and  Stuart  applied  to  Mr. 
Jufc«tice  Palmer  to  set  aside  the  plaintiff's  judgment  and  execu- 
tion as  irregular,  fraudulent  and  void,  and  to  order  that  the 
plaintiff's  execution  should  lose  its  priority  over  the  executions 
of  the  Banks  and  of  Stuart.  Mr.  Justice  Palmer  referred  the 
matter  to  the  Court.  The  facts  are  set  out  at  length  in  the 
opinions  of  Mr.  Justice  Wetmore  and  of  the  other  Judges. 

Oct  12, 13  and  14, 1881,  W.  J.  OUbert  moved  to  set  aside 
the  judgment  and  execution  on  the  grounds: — 1st.  That  the 
judgment  was  void  under  13  Eliz.  c.  5  and  27  Eliz.  c  4;  2nd. 
That  it  was  not  signed  in  conformity  with  the  practice  of  the 
Court,  and  would  be  set  aside  at  the  instance  of  the  defendants- 
3rd.  That  Boyer  being  out  of  the  jurisdiction  when  the  sum- 
mons was  issued  and  judgment  signed,  the  proceedings  were 
void  and  subsequent  ratification  by  him  oould  not  affect  the 
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rights  of  Bubseqaent  creditors;  4th.  That  as  Boyer  was  not  1881. 
served  with  summons,  the  execution  was  issued  against  him  Becord 
contrary  to  the  Statute:  Consol.  Stat  c.  37,  s.  122;  5th.  That  itBTOBD. 
the  entry  docket  was  filed  contrary  to  the  Statute,  there  being 
no  affidavit  of  service,  or  Judge's  order:  Consol.  Stat.  c.  37,  s. 
38;  GtL  That  as  the  clerk  had  no  right  to  file  the  entry  docket 
without  such  affidavit,  there  was  no  cause  in  Court  and  pro- 
ceedings were  void;  7th.  That  filing  a  declaration  is  a  condition 
precedent  to  making  up  a  judgment  roll:  Consol.  Stat.  c.  37> 
sees.  43  and  48;  8th.  That  the  confeseion  was  a  nullity,  there 
being  no  declaration  on  file;  9th.  That  there  was  no  judgment 
docket  as  required  by  the  Statute:  Consol.  Stat.  c.  37,  s.  114; 
lOth.  That  judgment  by  confession  without  appearance  is  a 
nullity:  Consol.  Stat.  c.  37,  schedule  A,  No.  1.  He  also  moved 
that  the  applicants'  executions  have  priority  over  that  of  the 
plaintiff,  by  reason  of  the  instructions  given  to  the  sheriff  by 
plaintiff's  attorney. 

C.  A.  Palmer,  on  the  same  side,  raised  a  further  objection, 
not  raised  before  Mr.  Justice  Palmer,  that  the  judgment  had 
iieen  signed  before  it  was  due;  that  the  words  on  "the  fifth  day 
of  May  next"  in  the  confession,  meant  the  fifth  day  of  May^ 
1882.  The  following  cases  and  authorities  were  referred  to: — 
Semple  v.  Nicholson;^  Mitchell  v.  Lawther;'  Mvldoon  v.  Bev- 
^ridge;^  McAvley  v.  Oeddes;*  Robinson  v.  N.  B.  Jk  Ccm,  By. 
^nid  Land  Co.  ;*  1  Arch.  Prac.  (12  ed.)  pp.  218,  219 ;  Hackin 
V.  HasseUs;^  Davis  v.  Hughes;'^  Saundei^s  v.  Harding;*^ 
Brook$  v.  Hodgson;^  and  Miller  v.  Weldon.^^ 

C.  A.  Steeves,  corUra.  The  objections  to  the  judgment  are 
irregularities,  and  no  one  but  the  defendants  can  take  advan- 
tage of  them :  Lynott  v.Seely.^  *  If  Boyer  authorized  Record  to 
*iigii  his  name  to  the  confession  before  he  went,  it  is  enough,  or  ' 
if  he  ratified  it  afterwards  it  is  sufficient.  Even  tacit  acquiescence 
would  do.  He  referred  to  McNamee  v.  O'Brien  ;*  *  Hutchinson 
y  Johnston ;^^(y Regan  v.Berrymovmt;^*'  CfLeary  v.  Graham;^  * 
ilariey  v.  HaU;^^  Clark  v.  Jones ;^'^  Doe  dem.  Barlow  v.  Hat- 
ndd;^^  Robinson  v.  N.  B.  and  Can.  Ry.  and  Land  Co.;^^ 

IS  L.  i.  Ex.  217. 
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^^^'        Caihou/a    v.   Col/pitts;^     Hamilton  v.  Bryaon;^     Cram  v. 

Rboord      Cla/rhe;^    Gladstone  v.  Padwick;*'    Nash  v.  Dickenson;^   and 

Rw»RD.      W^-y^A^  V.  ChUds.* 

Barker,  Q,  C,  on  the  same  side.    The  applicants  must  shew 

actual  fraud  or  legal  fraud,  sa  that  the  judgment  was  signed  to 

defeat  or  delay  creditors.    The  application  to  set  aside  the 

judgment,  on  the  ground  that  the  execution  of  the  applicants 

is  entitled  to  priority,  is  premature,  for  there  has  been  no  sale 

and  there  are  intermediate  executions  which  may  require  all 

the  proceeds  to  satisfy  them.    There  was  no  case  of  actual 

fraud  put  forward  before  Mr.  Justice  Palmer,  and  there  is 

really  no  fraud  or  evidence  of  fraud:   Semple  v.  Nicholson.' 

The  great  majority  of  Mr.  Gilbert's  objections  to  the  judgment 

are  mere  irregularities,  and  cannot  be  taken  advantage  of  bv 

the  applicants.     The  date  of  the  confession  is  clearly  a  clerical 

error,  and  upon  no  principle  can  it  be  taken  advantage  of 

by  these  parties,  and  should  be  allowed  to  be  corrected  on 

affidavit 

W.  J.  OUbert,  in  reply. 

Cur.  adv.  vtdt 

The  following  opinions  were  now  delivered: — 

Palmeb,  J.^  I  think  the  judgment  in  this  case  should  be 
set  aside  on  the  following  grounds : — 

1st.  That  the  confession  upon  which  it  is  entered  is  not  yet 
due  and  it  only  authorizes  the  entry  of  a  judgment,  if  the 
money  is  not  paid  by  the  fith  of  May  next,  and  this  condition 
has  not  yet  been  broken. 

2nd.  That  the  signature  of  Boyer  to  such  confession  was  not 
authorized  by  him,  and  he  never  ratified  it  until  after  this 
application. 

3rd.  That  when  such  confession  given,  there  was  no  cause  of 
action  set  out  in  any  proceeding  in  this  cause,  and  the  confes- 
sion itself  does  not  show  what  cause  of  action  was  confessed, 
and  therefore  cannot  authorize  a  judgment  for  a  particular 
cause  of  action  specified  in  the  record.  The  judgment  might 
as  well  have  been  entered  for  a  trespass  or  on  a  bond  or  any 

15  All.  882.  SL.  R.  2  C.  P.  252. 

>1  Han.  629.  'L.  &  1  Ejl  a6& 

'Chip.  H88.  HU.  T.  1828.  728  L.  J.  £zcfa.  217. 
«L.  R.  6  Ex.  206. 

•In  Mr.  Jnillot  Filnier'f  abwiioe,  tbk  opioioA  WM  rmd  by  the  Ghiet  JiwtiB*. 
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thing  else ;  such  would  have  been  as  much  authorized  as  the        ^^^' 
present  judgment.     It  is  impossible  for  the  court  to  tell  by  the      Record 
confession  itself  what  is  the  cause  of  action  intended  to  be      h^ud. 
confessed. 

4th.  The  record  recites  the  defendant  appeared,  and  that  the 
plaintiff  declared  against  him,  when  in  fact  there  never  was  any 
■-uch  appearance  made,  and  I  do  not  think  there  can  be  a  judg- 
ment without  a  declaration  showing  what  is  the  cause  of  action 
recovered  for,  and  that  the  defendant  was  in  court,  or  that  he  was 
serN^ed  so  that  the  plaintiff  would  be  authorized  by  the  Statute 
to  enter  an  appearance  for  him.  If  there  had  been  a  proper 
confession,  I  think  this  could  have  been  remedied  by  application 
for  leave  to  file  a  declaration  nwTic  pro  tunc;  but  even  this 
could  not  be  allowed  to  interefere  with  executions  that  had 
iieen  Issued  in  the  meantime.     See  Semple  v.  Nicliolson} 

5th.  Although  I  think  there  is  evidence  to  shew  that  at  the 
time  of  the  giving  of  the  confession  the  defendants  owed  the 
plaintiff  $7,000  and  not  810,000,  the  amount  for  which  the 
confession  was  given,  under  all  the  evidence  I  have  no  doubt 
but  that  it  was  not  given  for  the  sole  bona  fide  pui'pose  of 
securing  the  plaintiff's  debt,  really  due  him,  but  the  main  pur- 
pose of  all  parties  who  took  part  in  having  it  entered  up  was 
to  hinder  and  delay  the  applicants,  the  defendants'  creditors 
in  recovering  their  claim,  and  that  this  was  the  motive  that 
influenced  the  defendant  Record  to  procure  this  judgment  to  be 
entered  up.  The  evidence  satisfied  me  that  he  was  the  only 
person  who  really  directed  and  controlled  the  transaction,  and 
his  object  was  to  defeat  the  defendants'  creditors,  when,  accord- 
ing to  his  own  account,  there  was  in  his  father's  (the  plaintiff's) 
and  in  his  brother-in-law  Harris's  hands  enough  property  to 
pay  all  those  debts,  and  thus  leave  the  defendants'  property  to 
pay  the  plaintiflTs  claim,  if  he  had  any. 

Gth.  I  also  think  that  the  applicants'  execution  would  have 
priority  over  the  plaintiflTs  even  if  his  judgment  stood,  for  that 
execution  wasjiot  put  into  the  sheriff's  hands  to  be  executed. 
For  the  sheriff  was  directed  not  to  proceed  to  realize  under  it 
until  he  received  further  oitlers,  which  orders  he  never  received. 

As  the  property  is  tied  up  in  the  hands  of  the  sheriff  and 

J28L.  J.  Exch.  217. 
Vol.  v.- .?.  kB.  36 


282  MICHAELMAS  TERM,  XLV.  VICTOBIA. 

^^1'  great  injury  will  result  if  any  eoasiderable  delay  occurs  before 
Record  the  court  delivers  their  judgment,  and  although  I  think  that 
Rbcord.  *^y  ^^^  ^^  ^^®  above  grounds  is  fatal  to  the  plaintifTs  conten- 
tion, my  taking  the  time  properly  to  discuss  them  all  would 
result  in  injury  to  the  property,  and  as  the  decision  of  the  fir^t 
point,  if  against  the  plaintiff,  would  give  all  the  applicants  re- 
quire, I  have  concluded  to  confine  the  reasons  I  now  give  to 
that  question.  The  confession  on  which  alone  the  judgment  is 
founded  is  dated  the  second  of  May  last,  the  same  day  I  believe 
on  which  the  writ  in  this  cause  ^as  i&sued,  and  authorizes  the 
plaintiff  to  enter  the  judgment  in  case  the  debt  confessed 
(810,000)  was  not  paid  on  the  fifth  of  May  next.  The  very 
words  of  the  confession  are  "  on  or  before  the  fifth  day  of  May 
next,"  and  there  is  no  pretence  of  any  authority  to  enter  that 
judgment  except  what  is  contained  in  that  confession.  The 
applicants  contend  that  the  plain,  literal,  certain  and  grammati- 
cal meaning  of  these  words  are  *'  the  fifth  day  of  the  month  of 
May,"  or,  in  other  words^  of  May  then  next ;  and  I  have  come 
to  the  conclusion  that  it  is  quite  impassible  that  the  words 
themselves  can  mean  any  thing  else ;  and  the  only  thing  that  I 
think  I  am  authorized  to  look  at,  that  is,  the  whole  of  the 
writing  in  which  they  occur,  contains  nothing  which  would 
throw  the  slightest  doubt  upon  such  meaning.  The  word  Ma}' 
is  simply  the  name  of  a  month,  and  its  exact  equivalent  is  the 
month  of  May,  and  the  words  May  next  are  the  exact  equiva- 
lents of  next  May,  and  taken  together  they  exactly  mean,  thr 
next  month  of  May ;  and  to  attempt  by  oral  or  other  evidence 
to  show  that  it  was  the  then  present  month  of  May,  instead  of 
the  next  month  of  May,  would  be  clearly  contradicting  and 
altering  the  writing,  and  be  the  plainest  contradiction  of  the 
maxim  of  the  common  law,  ''Quoties  in  verbU  nullxi  est  arabig- 
nitas,  uhl  nulla  expoaitio  contra  verba  jiemla  est." 

The  rule  is  thus  plainly  laid  down  by  Bayley  and  Holroyd, 
JJ.,  in  Willixims  v.  Jones  :^ 

"  Where  an  instrument  appears  to  be  complete  on  its  face  parol 
evidence  cannot  be  admitted  to  vary  or  contradict  it.  In  such  cases 
the  court  will  look  to  the  written  contract  in  order  to  ascertain  the 
meaning  of  the  parties,  and  will  not  allow  the  introduction  of  parol 
evidence  to  show  that  the  agreement  was  in  reality  different  from  that 
which  it  purports  to  be." 

""  i5B.ftC.  loa 
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But  this  very  point  was  decided  by  this  court  upon  the  con-        ^^^' 
^truction  of  a  promissory  note  in  the  case  of  Ccdtvou/a  v.  Col-      Record 
/itU.^    In  that  case  the  note  was  dated  twenty-fo\irth  August,      uecokd, 
and  the  words  w^ere  "interest  from  August  last,"  and  the  court 
decided  this  could  only  mean  the  month  of  August  in  the  pre- 
\'ious  year  and  interest  was  allowed  from  that  time  although 
the  defendant  was  prepared  to  shew  that  what  was  really  in- 
tended was  the  first  day  of  the  month  of  August,  in  which  the 
note  was  given.     So  that  case  is  an  authority  not  only  that 
this  is  the  proper  construction,  but  that  such  construction  can- 
not be  affected  by  any  evidence  dehors  the  instrument  itself. 
But  if  the  rule  were  otherwise  there  is  nothing  in  this  case  to 
>how  that  it  was  agreed  that  judgment  was  to  be  signed  at  any 
other  time  than  that  expressed  in  the  confession ;  no  agreement 
was  proved  upon  the  subject  except  what  the  writing  proves. 
From  the  other  evidence  I  am  satisfied  that  this  confession  was 
intended  to  defeat  and  delay  the  applicants,  who  could  be  de- 
layed no  longer  in  entering  their  judgments,  and  from  this  I 
infer  that  the  defendant  Record,  who  concocted  it  intended  the 
judgment  to  be  entered  at  once,  for  in  no  other  way  could  it 
^rve  that  purpose.     If,  however,  I  am  wrong  in  the  inference, 
there  is  absolutely  nothing  else  to  show  that  the  defendants 
(.ver  consented  that  the  judgment  should  be  entered  before  the 
expiration  of  the  term  named  in  the  confession.     But  it  is  said 
that  this  can  only  be  taken  advantage  of  by  the  defendants 
themselves,  and  they  have  waived  it,  and  in  my  opinion  if  the 
money  was  due  on  this  confession  before  the  applicants  obtained 
their  judgments,  and  the  plaintiff  was  entitled  to  have  his  judg- 
ment before  the  applicants  had  theirs,  then  they  could  not  have 
complained ;  but  this  confession  is  not  yet  due,  and  the  plain- 
tiff not  only  has  judgment  and  execution  in  the  sheriff's  hands 
but  a  memorial  registered  which  is  not  and  may  never  be  au- 
thorized.   In  my  opinion  such  a  proceeding  cannot  be  sustained 
a^inst  subsequent  judgment  creditors.    The  reason  is,  there  is 
no  debt  yet  due,  and  there  is  nothing  to  authorize  the  judgment; 
and  the  use  of  the  process  of  the  court  to  levy  money  not  due 
and  thereby  to  defeat  cruditui-s  whose  debts  are  due,  would,  I 
think,  be  an  abuse  of  the  process  of  this  court,  I  therefore  think 

>  fi  Alton,  882. 
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_    1881^ that  the  judgment  and  execution  in  the  cause  should  be  set 

Record      aside,  and  the  plaintiff  should  pay  the  ca«its  of  this  application. 

Record.  King,  J.     The  view  I  take  of  this  case  renders  it  unneces- 

sary that  I  should  express  an  opinion  on  most  of  the  mattei*s 
argued;  but  as  actual  fraud  w&s  charged  against  the  plaintiff,  I 
ought  perhaps  to  say  that  I  have  come  to  the  conclusion,  that 
the  applicant  entirely  failed  to  prove  fraud,  and  I  think  that 
he  should  pay  the  costs  occasioned  by  his  attempt  to  prove  it. 
But  on  the  whole  I  think  the  applicant  entitled  to  succeed  Id 
obtaining  priority  for  his  judgment.  The  judgment  in  the 
principal  case  was  admittedly  very  irregularly  obtained.  Now 
the  learned  counsel  for  the  plaintiff  did  indeed  succeed  in 
showing  that  the  several  omissions,  one  by  one,  are  mere 
iiTegularities.  But  what  in  the  single  instance  and  in  a  case 
between  real  litigants  is  mere  irregularity,  may,  if  multiplied, 
and  where  the  whole  proceedings  are  as  much  in  the  nature  of 
a  friendly  arrangement  as  of  an  actual  suit,  amount  to  an 
abuse  of  the  procedure  of  the  court.  Where  the  parties  are 
real  litigants,  the  process  of  the  court  is  protected  from  abuse 
and  regularity  secured  by  the  opposite  interests  of  the  parties, 
but  in  such  a  case  as  this  is  proved  to  be,  there  is  no  such  check 
upon  irregularity,  and  if  there  were  no  authority  I  think  we 
might  well  make  one  to  prevent  it  from  being  entirely  a  matter 
between  a  preferring  debtor  and  a  preferred  creditor,  as  to 
whether  the  practice  of  the  court  shall  or  shall  not  be  observed. 
It  is  conceivable  that  otherwise  the  only  thing  on  the  court 
records,  to  indicate  an  action  between  such  parties,  might  be 
a  judgment  roll  and  a  judgment  docket,  and  without  the  least 
chance  of  any  objection  from  the  defendants  in  the  action.  I 
am  therefore  of  opinion,  that  the  plaintiff  should  be  required 
to  amend  his  proceedings  so  as  to  bring  them  into  conformity 
with  the  practice,  and  that  on  failure  to  do  so  his  judgment 
should  be  set  aside,  but  that  such  leave  to  amend  should  be 
without  prejudice  to  judgments  heretofore  regularly  obtained, 
and  that  these  should  have  priority  over  the  amended  judg- 
ment, and  that  the  applicant's  execution  should  have  priority 
over  the  plaintiff's  execution. 

Wetmore,  J.    The  plaintiff  has  a  judgment  in  this  cause 
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tor  damages  confessed, *10,000        '89'- 

Costs, 30      BtcoBii 

810,030 
upon  which  execution  has  issued.  The  applicants  are  also 
judgment  creditors  of  the  defendants,  upon  Judf^ents  signed 
subsequently  to  the  plaintiff's,  and  tbey  have  executions  in  the 
sheriff's  hands,  but  received  by  him  subsequently  to  the  execu- 
tion upon  the  plaintiff's  judgment. 

Summons  was  obtained  on  11th  July,  1881,  from  Mr,  Justice 
Palmer,  with  stay  of  proceedings  under  the  plaintiff's  execu- 
tion, requiring  plaintiff  to   aliew   cause   why   the  judgment 
signed  in  this  cause  on  9th  May,  1881,  and  the  execution  to 
render  the  amount  therein  named,  with  interest,  and  S2.00  for 
mi  execution,  directed  to  the  sheriff  of  Westmorland,  should 
not  be  set  aside  for  being  illegal,  irregular,  fraudulent  and  void, 
or  why  said  sheriff  should  not  be  directed  to  treat  said  execu- 
tion as  having  been  withdrawn  by  the  plaintiff,  from  him,  and 
why  the  executions  issued  at  the  suit  of  the  Bank  of  Montreal 
and  the  Bank  of  Toronto,  against  the  said  defendants,  and  the 
execution  at  the  suit  of,  (the  summons  is  here  so  interlined 
that  I  cannot  make  it  out)  or  why  such  other  oixler  should  not 
be  made  in  the  premises  as  the  justice  of  the  case  requires,  for 
the  several  reasons  and  upon  the  several  grounds  disclosed,  by 
theneveraJ  affidavits  and  documents  thereto  attached  read  upon 
ifiidavit  of  George  C.  Peters,  the 
^nce  was  taken  before  Mr.  Justice 
h  he  states  in  reference  to  the  exe- 
about   11th   May,  last,  from  Mr. 
;  that  while  he.  held  it  he  did  not 
until   23rd  of  June;  that  early  in 
:  executions  against  defendants,  he 
;ir  property,  not  removing  it  but 
,  Riffey,  an  officer  for  that  purpose; 
i  not  put  an  officer  in  possession 
lat  plaintiff's  attorney,  Chipman  A. 
execution,  requested  him  merely  to 
Keed  on  and  advertise  defendants' 
le,  and  not  until  he  was  further  Id- 
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^^^'       structed,  and  in  pursuance  of  such  request  a  formal  levy  was 

Record      made,  but  no  further  steps  whatever  to  realize  or  take  charge 

Rb^rd.      ^^  ^^  property  until  after  other  executions  were  receive^! 

against  defendants,  which  were  received  early  in  June,  and 

then  the  inventory  was  made  and  a  person  put  in  charge. 

It  may  be  important  to  bear  in  mind,  that  the  subsequent 
executions,  which  caused  the  inventory  and  putting  a  person 
in  charge,  were  received  early  in  June — about  the  10th.  There 
Ls  an  affidavit  of  Mr.  Wm.  J.  Gilbert,  in  which  he  states  that,  on 
9th  of  June,  1881,  judgment  was  recovered  against  the  defen- 
dants at  the  suit  of  the  Bank  of  Montreal  for  32,159.24  and  Ajifa. 
was  immediately  issued  by  him  and  delivered  to  the  sheriff  of 
Westmorland  to  be  executed  (Mr.  Gilbert  leaves  the  time  of  issue 
and  delivery  of  the  execution  to  be  gathered  from  the  word 
immediately,  without  giving  the  exact  date);  that  on  said  9th  of 
June  another  judgment  was  recovered  against  defendants  at  the 
suit  of  the  Bank  of  Toronto  for  $1,412.85  on  which  an  execution 
was  duly  issued  by  him,  as  plaintiff's  attorney,  on  11th  June, 
and  was  thereupon  iminediately  delivered  to  said  sheriff  to  be 
executed;  and  on  14th  of  June  another  judgment  was  recovered 
against  defendants,  and  one  Jonathan  Wier  at  the  suit  James  De 
Gaspe  Stuart  for  $3,403.11,  and  an  execution  was  immediately 
issued,  and  on  or  about  15th  of  June  was  delivered  to  the 
sherif!'  of  Westmorland  to  be  executed;  on  13th  of  June,  on 
search  at  sheriffs  office,  he  found  three  executions  to  have  been 
previously  placed  in  the  sherifTs  hands  against  the  defendants: 
one  at  the  suit  of  the  plaintiff  on  the  11th  of  May;  one  at  the 

suit  of on  the  2nd  of  June  indorsed  to  levy  $892.60 

with  interest;  one  at  the  suit  of  Jam6s  Warwick  on  same  day 
indorsed  to  levy  $285.31  with  interest;  one  at  the  suit  of 
Edwin  Fisher  on  same  day  indorsed  to  levy,  besides  sheriff's 
fees,  $522.25  with  interest;  one  at  the  suit  of  Robert  Wood  on 
8th  of  June  indorsed  to  levy  $170.68  with  interest;  one  at  the 
suit  of  Alami  Lawton  and  othei's  on  the  day  last  aforesaid  for 
$236.14  with  interest,  etc.,  on  7th  July  instant  (this  probably 
was  intended  for  7th  June);  that  on  7th  July  he  searched  in 
the  clerk's  office  and  found  no  affidavits  of  service  or  accept- 
ance thereof,  of  the  summons  issued,  or  any  declaration  on  file 
in  said  office  in  above  cause.    He  states  his  belief  that  the 
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signatures  to  acceptance  of  service  of  summons,  and  those  to        ^881. 
the  confession,  to  have  been  written  by  the  same  person.     He      Record 
states  that  plaintiff  is  father  of  one  of  the  judgment  debtors,      rs^bd. 
aod  states  his  belief  that  the  judgment  and  execution  are 
wrongfully  and  illegally  recovered  and  issued,  and  that  the 
execution  has  no  priority  and  should  be  set  aside,  and  unless 
they  are  set  aside  his  clients  will  lose  all  benefit  from  their  res- 
pective judgments  and  executions. 

Examinations  of  a  number  of  witne&ses  was  had  viva  voce 
before  Mr.  Justice  Palmer,  under  sec.  174  of  cap.  37,  Consol. 
Stat.,  page  266,  and  he  handed  the  matter  up  to  the  court. 

The  summons  commencing  this  suit  was  issued  30th  April, 

1881;  service  of  summons  was  acknowledged  by  indorsement 

thereon:  "We  hereby  accept  service  of  the  within  writ.  May 

2nd,  1881,  Edwin  A.  Record,  Robt.  F.  Boyer."     Both  these 

names  were   signed  by   the  defendant  Record,  Boyer  being 

beyond  the  jurisdiction  of  the  court  at  the  time.    There  was 

no  affidavit  of  service,  nor  was  there  any  declaration  filed. 

Judgment  was  signed  on  a  confession  dated  2nd  of  May,  1881. 

The  confession,  entitled  in  the  cause,  was  as  follows — 

"We  confess  this  action,  and  that  the  plaintiff  hath  sustained 
damages  to  the  amount  of  ten  thousand  dollars,  besides  his  costs  and 
charges  to  the  amount  of  thirty  dollars,  to  be  taxed  by  the  clerk,  and 
in  cajse  we  shall  make  default  in  the  payment  of  the  said  debt  and 
costs  on  the  fifth  day  of  May  iiexty  the  plaintiff  shall  be  at  liberty  to 
^^nter  up  judgment  for  the  same,  and  also  for  the  further  costs  of 
♦»ntering  up  said  judgment,  and  may  forthwith  sue  out  execution,  and 
l<fV}-  for  the  amomit  of  such  judgment,  together  with  interest,  cost  of 
execution,  memorials,  officers'  fees,  sheriff's  poundage,  costs  of  levying 
and  other  incidental  expenses,  and  we  hereby  undertake  not  to  bring 
any  writ  of  error,  nor  tile  any  bill  in  equity,  nor  do  any  other  matter 
or  thing  whatsoever,  to  delay  the  said  plaintiff  in  entering  his  said 
judgment,  or  suing  out  execution  thereon,  as  aforesaid.  Dated  the 
second  day  of  May,  A.  D.  1881. 

(Signed.)         Edwin  A.  Record, 

RoBT.  F.  Boyer. 

Both  these  signatures  were  written  by  the  defendant  Record. 
the  ether  defendant  being  beyond  the  jurisdiction  of  the  court. 

The  grounds  upon  which  the  applicants'  counsel,  Mr.  Wm.  J. 

Gilbert,  relied  for  sustaining  the  application  are  as  follows : 

Ist  The  judgment  was  void  under  13  Eliz.  c.  5,  and  27  Eliz.  c.  4. 
2iid.  The  juc^^ent  was  not  warranted  by  the  practice,  is  void,  and 
applicants  can  take  advantage  of  it. 
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1881.  3rcL  Defendant,  Boyer,  being  without  the  jurisdiction  of  the  coun 

j^jjjpmj      when  judgment  was  signed  and  process  issued,  the  proceedings  were 

V.  void,  and  his  subsequent  ratification  will  not  help. 

RsGORD.  4th.  Boyer  not  having  been  served  with  process  the  execution  is 

void  under  sec.  122  of  ConsoL  Stat.,  cap.  37. 

5th.  The  filing  of  the  entry  docket  without  an  affidavit  of  serviop 
is  contrary  to  the  Statute,  s.  38. 

6th.  As  there  was  no  entry  docket,  which  the  clerk  had  a  right  t(» 
file,  the  cause  u»  not  in  court. 

7th.  Filing  a  declaration  is  a  condition  precedent  to  signing  judg- 
ment :  ss.  43  and  48. 

8th.  At  the  time  the  confession  was  filed  there  was  no  declaration 
on  file  shewing  a  cause  of  action  to  which  it  is  applicable. 

9th.  There  was  no  judgment  docket  as  required  by  Statute:  s.  124. 
10th.  Judgment  by  confession  without  appearance  is  a  nullity. 
11th.  This  execution  is  inoperative,  was  withdrawn,  and  has  lost 
its  priority  by  reason  of  instructions  from  plaintifTs  attorney. 

I  shall  deal  with  the  2nd,  5th,  Cth,  7th,  8th,  9th  and  10th 
objections  first.  It  is  very  clear  the  irregularities  complained 
of  exist,  and  unless  the  defendants  have  waived  them,  the  judg- 
ment could  likely  be  attacked  with  success.  The  proceeding 
was,  if  I  may  use  the  term,  an  amicable  one.  The  defendants 
entirely  consenting  to  the  plain tifTs  obtaining  judgment,  and 
no  doubt  with  the  express  intention  of  his  getting  an  execution 
in  the  sheriflTs  hands  before  other  suitors  who  were  proceeding 
could  get  their  judgments  perfected. 

A  summons  issued,  service  of  it  was  acknowledged  by  the 
defendant,  Edwin  A  Record,  for  himself  and  the  other  defen- 
dant, he  signing  both  their  names,  the  cause  was  entered,  anil 
confession  and  judgment  roll  filed,  but  a  declaration  was  not 
filed.  Sec.  38  of  cap.  37  points  out  the  practice.  It  says,  the 
plain tifif  may,  on  filing  the  writ  of  summons  with  an  affidavit 
of  service,  and  on  due  entry  of  the  cause  file  declaration  indorsed 
with  notice  to  plead  in  twenty  days,  and  in  default  of  appear- 
ance within  twenty  days  after  declaration  filed  may  sign  judg- 
ment by  default.  Then  follows  the  practice  to  be  observed  by 
the  defendant  in  case  he  appears.  This  statutory  practice 
must  be  followed  to  enable  the  plaintifiT  to  obtain  judgment, 
but  there  is  nothing  that  I  am  aware  of  to  prevent  the  defen- 
dant waiving  such  of  it  as  he  can  control.  The  entry  of  the 
cause  probably  he  cannot  control,  but  I  think  he  can  waive  the 
necessity  of  an  affidavit  of  service  of  summons.    See  the  fol- 
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lowing  authorities  upon  waiver  generally :  McPhelim  v.  Lav- 
rni;^  Campbell  v.  Lowden;-  McNamee  v.  0*Brien;^  Ex  parte 
Coll  ;*    Woodward  v.  McRae.  '^ 

The  entry  docket  I  think  sufficient  under  rule  of  Easter 
Term  25  Geo.  3..  Stev.  Dig.  472 ,  No.  92. 

As  to  filing  declaration  (objections  No.  7  and  8)  to  entitle  the 
plaintiff  to  proceed  adversely  no  doubt  this  is  a  necessary  pro- 
ceeding, but  I  think  the  filing  or  service  of  a  copy  can  be  waived. 
Suppose  a  party  is  defending  a  suit,  and  no  declaration  filed  or 
even  copy  served,  and  by  consent  or  othei'wise  he  pleads,  and 
a  nm  priaa  record  is  prepared  and  the  defendant  tries  the 
cause  out  at  ni»i  pviiis,  can  he  then  fall  back  upon  the  want 
of  filing  of  declaration,  if  unsuccessful  on  the  trial  ?  I  appre- 
hend not.  See  NcNamee  v.  O'Brien*''  previously  mentioned. 
In  the  judgment  of  the  court  it  is  said  that — 

"  We  think  the  defendant's  case  is  fully  answered  and  tliat  it  is  not 
open  to  defendant  now  to  object  to  tlie  i*egiilarity  of  the  judgment, 
foftrarU  of  appearance  on  file  or  because  the  declaration  teas  not  filed 
uniU  judgment  ivas  signed,  or  because  there  was  no  declaration  filed 
when  the  cognomt  was  signed.  Giving  cognovit  will  ]>reclude  the  de- 
fendint  from  objecting  as  an  irregularity  that  the  plaintiff  has  not 
filed  common  bail  in  time,  according  to  the  Statute:  Davi^  v.  Hughes, ' 
In  WM  V.  Asjnnall,^  it  was  held  that  as  it  was  the  cgnstant  practice 
to  allow  judgment  to  be  entered  ui)on  a  cognovit  on  the  supposition 
that  a  declaration  had  either  been  filed  or  delivered  the  court  would 
tlecide  in  conformity  to  that  practice.  See  also  Lee  v.  Thvrstmi,  ®  In 
Motley  V.  HaU^^  it  was  decided  that  it  wnB  not  necessary  to  declare 
])rpvioti8  to  a  cognovit :  Arch.  Pr.  845.  A  cognovit  may  be  given  at 
any  time  afler  the  process  is  sued  out,  and  even  before  it  is  served : 
Clark  V.  Jones,  ^  ^  These  cases  shew  that  the  not  filing  the  declaration 
or  other  papers  would  not  in  this  case  be  material." 

The  ju<^[ment  then  proceeds  to  a  very  proper  disapprobation 
of  practising  upon  underatandings  between  attorneys,  as  being 
in  direct  contravention  of  the  rules  of  court  and  dangerous  to 
suitors.  This  case  I  have  quoted  from  freely,  and  I  think  it 
determines  the  question  in  reference  to  the  declaration,  in  case 
of  confession,  and  I  think  also  ss.  43  and  48  of  Consol.  Stat.  c. 
37  do  not  make  any  change. 

The  judgment  docket  is  I  think  sufficient  so  far  as  the  appli- 
cants are  concerned. 
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^^^*  As  to  the  want  of  appearance  (10th  objeetion),  under  the  (M 

BaoQBB      praeiice  the  necessity  of  common  bail  existed  to  a  much  greater 
Raoomn.      extent  than  can  now  be  allowed  to  prevail. 

The  filing  of  common  bail  was  done  away  with  by  21  Vie. 
cap.  20,  sec.  4,  Acts  1858,  page  68,  and  by  36  Vic.  cap.  31,  Acts 
1873,  page  97,  sec.  36 ;  it  is  provided  that  it  shall  not  be  neees- 
8ary  in  any  case  for  the  plaintiff  to  enter  an  appearance  for 
the  defendant.  This  chapter  Ls  repealed  by  Consol.  Stat.  cap. 
120.  By  sec.  34  of  cap.  37,  a  mode  of  appearance  by  a  defend- 
ant is  given,  but  by  sec  36,  it  is  enacted  that  it  shall  not  be 
necessary  in  any  c&se  for  the  plaintiff  to  enter  an  appearance 
for  the  defendant. 

As  to  objections  throe  and  four — It  appears  a  conversation 
took  place  between  the  defendants,  before  the  defendant  Boyer 
left  for  Prince  Edward  Island,  respecting  giving  the  plaintiff  a 
judgment  so  as  to  secure  him  in  advance  of  other  creditors, 
who  were  likely  to  obtain  judgments,  and  I  think  Boyer,  from 
that  conversation,  gave  the  co-defendant  ample  authority  to 
sign  the  necessary  papers  to  affect  that  object:  Farley  v. 
Pkilips,^  At  all  events  on  his  return  he  was  informed  of 
what  had  been  done,  and  said  it  was  all  right.  After  adopting: 
the  confession,  I  think  it  was  not  in  his  power  to  say  he  had 
not  been  served  with  process:  OLeary  v.  Gra/iara,' 

These  objections  are  mere  irregularities.  It  appears  from 
Litnt  v.  JUstahvooks,^  that  assignees  of  an  insolvent  debtor, 
under  7  Vic.  cap.  32,  have  a  sufficient  interast  to  entitle  them 
to  apply  to  the  court  to  set  asi<lc  a  judgment  on  a  waiTant  of 
attorney,  given  by  the  insolvent  to  a  third  person,  bttt  they 
cannot  take  advantage  of  the  irregularities  in  the  judgni4mt, 
which  have  been  vjaivcd  by  the  debtor  before  the  aaaigninent 
A  subsequent  judgment  creditor  of  the  defendant  has  no  right 
to  complain  of  an  irregularity,  in  the  plaintiff's  judgment,  as 
that  it  was  signed  too  soon.  It  is  only  in  case  of  fraud  that  a 
subsequent  creditor  can  apply  to  set  aside  a  judgment:  Rchin- 
son  V.  N.  B,  and  Canada  Ralhvay  anid  Land  Company,^  I 
cannot  see  why  a  subsequent  judgment  creditor  should  be  in  a 
better  position  as  regards  a  prior  judgment  creditor. 

Then  as  to  one  of  the  defendants  signing  the  confession  for 

iBer.  347.  «6  AIL  105.  »3  K«t  144.  ♦S  All.  «Wv 
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his  co-defendant — It  is  (juitB  evidtmt  the    defendant  Boyer 
knew  a  judgment  wan  to  be  given  in  favor  of  the  plaintiff — 
U)  which  he  assented  before  leaving  for  P.  E.  Island,  and  on 
his  return  he  was  informed  the  judgment  had  been  signed,  and 
he  expressly  assented  to  it.     His  words  when  informed  of  it 
were,  it  is  ail  right.     In  Hutchinson  v.  William  Jokiuitcm  and 
Robert  Joknstmi,  a  bond  and  warrant  of  attorney  was  executed 
Id  the  name  of  A  and  B,  and  judgment  signed  thereon.     It 
was  held  that,  as  the  warrant  of  attorney  need  not  be  under 
seal,  a  judgment  signed  thereon  would  bind  B,  if  he  recognized 
't,  though  A  had  no  authority  to  execute  it.     The  present  case 
j^<si  further,  na  there  was  the  understanding  that  the  judg- 
ment was  to  he  given,  and  the  defendant  Boyer,  on  being  in- 
foiTtied,  before  leaving,  by  the  co-defendant,  his  co-partner,  that 
the  judgment  was  contemplated,  gave  hui  consent  and  assented 
to  his  co-partner  signing  his  name.     The  signing  was  no  doubt 
to  the  necessary  papers  for  carrying  out  the  proposed  giving  of 
juils^ent,  and  ho  unquestionably  absented  to  it  on  his  return. 
During  the  argument,  Mr.  Palmer,  for  the  applicants,  raised  an 
objectiMi,  which  was  not  suggested  by  the  leading  oounsel  in 
slating  hits  objections,  nor  was  it  dreamed  of  in  the  prooeed- 
ingH  bef<H«  Mr.  Justice  Palmer,  the  happening  on  it  being  evi- 
dently a  pure  accident.    The  objection  was  that  the  confeesiim 
Oated  2nd  <^  May,  authorized  a  judgment  to  be  signed  on  the 
5th  of  May  uezt,  and  therefore  no  judgment  oould  be  signed 
under  it  until  5th  of  May,  1882.     It  was  the  intention  on 
giving  the  confession,  that  the  judgment  was  to  be  signed 
OD  the  5th  of  May  then  instant,  and  if  the  defendants  had 
applied  to  set  the  judgment  aside  on  this  ground,  (having  been 
Mild  have  been  met  by  what  was  un- 
lat  the  May  next  was  a  clerical  error, 
advantage  of  by  the  d^endants.     To 
on  this  ground  would  be  a  great  in- 
I  are  in  no  better  portion  than  the 
rre  the  applicwits  can  ask  the  court  to 
to  them,  they  must  be  prepared  to  do 
fiug  for  the  equitable  InterfereBoe  of 
r:  Bvicliineun  v.  Ji^inaon  et  al.^ 
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^S8l. If  the  applicants  are  not  disposed  to  do  equity,  the  court 

Kecx>iid  must,  as  far  as  possible,  do  it  themselves,  and  what  equity 
Rk^rd.  would  there  be  in  the  court  countenancing  this  objection,  when 
it  was  the  obvious  and  avowed  intention  of  all  parties  that  the 
time  mentioned  in  the  confession  for  signing  judgment  was  the 
5th  of  May  then  instant,  and  by  a  pure  mistake,  that  might 
very  easily  happen,  May  next  was  inserted.  In  Robinson  v. 
TIte  N.  B.  and  Canada  Ry,  ami  Lawl  Co,,^  previously  men- 
tioned, where  application  was  made  by  a  judgment  creditor  of 
the  defendants,  to  set  aside  a  judgment  for  irregularity,  it 
having  1)een  signed  too  soon,  the  application  was  refused. 
Ritchie,  J.,  said: — 

'^  You  caimot  take  advantage  of  the  iixegularity ;  the  defendant  can 
only  move  to  set  aside  a  judgment  for  invgularity.  It  is  the  old 
question  of  a  |)euny  a  day.  You  get  your  judgment  as  soon  as  you 
are  entitled  to  it,  and  what  right  have  you  to  complain  if  another 
pei*son  has  got  his  judgment  too  soon,  unless  the  defendant  complams 
of  M  [Rahisford,  It  interferes  with  Belcher  s  judgment ;  he  has  a 
nght  to  complain.]  Ritchie,  J.  Tliat  is  nothing.  It  is  only  m 
case  of  fraud  in  a  judgment  that  a  subsequent  judgment  creditor  can 
apply  to  set  it  aside. " 

Then  as  to  fraud. — The  case,  in  my  opinion,  is  encumbere<l 
with  a  mass  of  most  irrelevant  matter.  The  defendants  were 
in  partnership  and  the  plaintiff's  dealing  with  them,  and  upon 
which  he  has  his  judgment,  was  simply  with  them.  While  in 
partnership  they,  with  one  Wier,  entered  into  another  business, 
quite  distinct  from  that  of  Record  &  Boyer,  (the  defendants' 
firm)  and  the  latter  business  was  known  as  that  of  The  Moncton 
Car  Company,  composed  of  Boyer,  Record  and  Wier.  The 
Moncton  Car  Company  got  into  difficulty,  and  assigned  the 
property  of  the  Moncton  Car  Company,  together  with  a  con- 
tract they  had  with  the  Dominion  Government,  to  the  pUintiff  j 
and  the  Messrs.  Harris.  In  the  proceedings  before  Mr.  Justice 
Palmer,  a  volume  of  evidence  was  taken,  only  connected  with 
this  Car  Company's  business,  which  I  cannot  see  has  the  least 
reference  to  the  dealings  between  the  plaintiff  and  the  defend- 
ants alone.  It  may  be  said  this  evidence  was  taken  in  order 
to  shew  fraud  and  to  connect  it  with  the  dealings  between  the 
plaintiff  and  the  defendants.  I  can  only  say,  after  carefully 
considering  the  evidence,  that  I  see  no  fraud  in  the  dealings 

16AU.  630.  I 
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connected  with  the  Car  Company,  nor  any  connection  between       ^^i« 
the  defendants  or  plaintiffs  and  the  Car  Company,  to  affect      Record 
this  judgment  in  the  slightest  degree,  and  the  matter  must  be      rb^bd. 
«iecidcd  upon  the  dealings  between  the  plaintiff  and  defendants 
alone.    As  before  stated,  there  is  no  doubt,  indeed  it  is  not 
•lenied  but  is  affirmed,  that  the  confession  was  given  that  the 
plaintiff  might  get  priority  over  other  creditors,  who  had  insti- 
tuted suits  against  the  defendants.    It  was  decided  in  Kinifiear 
d  a/  V.  White  et  aly^  that  an  assignment  of  goods  is  not  neces- 
^ariIy  void,  though  the  intent  and  effect  of  it  may  be  to  defeat 
an  execution,  if  the  assignment  be  made  bona  fide.    At  page 
i41  Chipman,  C.  J.,  said:— 

**  There  is  no  rule  of  law  mdependeut  of  the  positive  enactments  of 
lite  Statutes  in  the  case  of  bankniptcy  and  the  like,  which  prevents  a 
m;in  from  preferring  one  bo^uL  fide  ci*editor  to  another :  BtiiUya  v. 
Th.onJiili,'  The  same  principle,  I  should  suppose,  would  a[)ply  to 
(-niifessing  a  judgment." 

The  several  affidavits  of  the  defendants,  of  James  Robb,  the 

plaintiff  s  bookkeeper  for  seven  or  eight  years,  and  that  of  the 

plaintiff,  used  before  Mr.  Justice  Palmer,  shew  an  indebtedness 

from  the  defendants  to  the  plaintiff  of  $11,480.76,  with  a  credit 

of  ^93.44,  leaving  a  balance  due  plaintiff  of  $10,496.32.     I 

make  the  sum,  in  adding  up  the  several  sums  stated  $11,540.26, 

MJDie  $50.50  more  than  plaintiff  has  stated  it.    In  the  items  are 

•^200  loaned  the  defendant  Record,  an  item  of  $102.78  for 

interest  on  a  sum  of  $1300,  and  a  further  sum  of  $33.72  for 

interest  on  a  sum  of  $900.    These  sums  are  no  doubt  included 

iu  the  amount  of  the  judgment.     Though  the  defendants 

appear  to  be  owing  more  than  the  $10,000, 1  do  not  see  that 

any  agreement  to  pay  interest  is  put  forward,  therefore  I  think 

these  three  sums  $200,  $102.70  and  $33.72,  in  all  $336.42,  should 

be  deducted  from  the  amount  directed  to  be  levied,  which  will 

leave  the  plaintiff's  debt  to  be  levied  $9,663.58.     Secord  v. 

^rreen^  decides  that  the  amount  can  be  reduced.    I  observe  the 

plaintiff  giving  evidence  from  his  books  says,  the  account  is 

brought  down  to  28th  April,  1881 ;  another  book  shows  as  due 

plaintiff  $8,671.77  on  which  credit  is  to  be  given  for  $993.44, 

^hich  would  leave  due  $7,678.33,  but  this  amount  does  not 

include  two  cash  items,  one  of  $1300,  the  other  $900  which  he 

t«  Kott  tab,  »2  Manh.  4«7.  ^1  AIL  41. 
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^^^'  has  included  in  hia  judgment ;  and  I  think  properly.  If  any 
BaooRD  doubt  exists  as  to  the  actual  amount,  the  utmoet  I  should 
ji^^j^,  think  the  court  would  be  disposed  to  do  under  the  circumstan- 
oes  would  be  to  order  an  issue  to  ascertain  the  amount,  or 
require  further  proof  of  the  amount.  For  my  own  part,  I  am 
satisfied  from  what  is  before  the  court  that  the  plaintiflTs  daim 
as  stated  is  fairly  due. 

I  am  unable  to  discover  any  fraud  in  the  transaction.  As  to 
the  transfer  of  the  house  to  Robertson,  and  by  Robertson  to 
the  wife  of  the  defendant  Record,  I  see  no  fraud  in  this  trans- 
action, as  explained.  It  appears  the  plaintiff  conveyed  the 
property  to  his  son  the  defendant ;  it  was  worth  some  $4,000 ; 
subsequently  the  plaintiff  conveyed  his  foundry  and  plant  to 
his  son  worth  some  $1,500,  no  consideration  paid  to  him,  as  a 
present  in  fact ;  but  the  son  was  to  convey  the  house  to  his 
wife,  this  was  as  stated,  so  understood  between  fieither  and  son ; 
and  it  was  conveyed  through  the  medium  of  Robertson;  a  deed 
dii*ect  from  her  husband  would  not  have  been  of  much  avail. 
This  appears  a  fair  transaction  ;  at  all  events  I  think  it  should 
not  weigh  with  the  court  adversely  to  the  plaintiff's  interest 
in  the  present  application.  Nor  do  I  think  the  fact  of  the 
relationship  of  father  and  son  should  of  itself  induce  the  court 
to  view  the  transaction  with  any  suspicion  whatever. 

This  brings  me  to  the  important  question  as  to  the  plaintiiTs 
execution  retaining  its  priority,  or  whether  it  must  give  way  by 
i*eason  of  the  instruction  given  to  the  sheriff  by  the  plaintiffs 
attorney.  Mr.  Peters,  the  deputy  sheriff,  in  reference  to  the 
directions  given  by  Mr.  Steeves,  the  plaintiff's  attorney,  in  the 
affidavit  which  the  applicants  pi-esented  to  Mr.  Justice  Palmer, 
and  which  thsy  tiberefore  adduce  as  then/r  evidence,  in  p^mgnkph 
5,  says,  in  the  month  of  June  last  (about  the  lOtb),  having 
received  other  executions  against  defendants  he  made  an  inveo- 
tory  of  defendants'  property,  but  did  not  remove  the  same, 
putting  it  in  the  hands  of  Wm.  Riffey.  In  paragraph  6,  he 
says  the  reason  why  he  did  not  sooner  put  an  officer  in  chai^ 
of  said  property,  and  proceed  on  and  advertise  and  sdl  Mid 
personal  property,  was,  that  upon  receiving  execution  in  this 
cause,  Steeves  the  plaintiff's  attorney,  reqvseted  him  merely  to 
make  a  pro  fiyrma  levy  but  not  to  proceed  on  and  advertise 
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■nd  sell  the  defendants'  property  at  that  time,  and  not  antil  be 
was  further  iostnicted,  and  in  pursuance  of  said  request  thus 
made,  he  made  said  pro  forma  levy,  but  took  no  further  steps 
whatever  to  realize  or  take  ebai^  of  said  property  until  after 
he  received  the  other  executions  against  the  defendants. 

Mr.  Peters,  in  his  evidence  taken  before  Mr.  Justice  Palmer, 
sap,  on  2nd  June,  be  received  two  more  executions  in  the 
morning  and  two  in  the  afternoon,  and  levied  generally  on  lltb 
May,  making  no  inventory  at  the  time.  He  made  an  inven- 
tory on  the  4th  June.  In  answer  to  the  question,  by  whose 
directions  he  acted,  he  sud  Ur.  Steeves  told  him  to  make  a, 
levy,  and  on  2nd  June  be  told  him  to  go  c«i  aad  sell,  and  under 
tbese  instructions  he  went  on,  and  made  the  inventory  for  the 
purpose  oi  executing  the  writ  On  cross-examination  he  said 
when  Steevee  gave  him  the  writ  be  told  him  to  make  a  levy 
uvl  let  the  thing  stand  and  remain  until  fur^er  orders,  in 
coosequence  of  which  instructions  he  delayed  advertising  and 
selling,  but  made  a  pro  farma  levy  in  consequence  of  these 
irutractioDS ;  he  simply  went  up  to  the  foundry,  and  levied  on 
everything  in  the  foundry  under  that  execution,  and  told  him 
to  make  an  inventory  of  what  was  in  his  house,  and  ho  would 
jro  up  and  levy  on  that ;  this  was  on  the  11th  June  (this  should 
probably  be  May) ;  he  did  not  proceed  on  and  advertise  in  con- 
^uence  of  the  instructions  from  the  plaintifTs  attorney,  and 
(leJayed  in  doing  anything  further  until  he  received  the  other 
(.-.tecuUoiu.  After  receiving  them,  he  saw  the  plaintifTs  attor- 
ney, and  told  him  he  had  them  and  expected  more.  Mr.  Peters 
wys  he  thii^  Steeves  said,  "  I  will  see  Mr.  Record  before  I 
^ve  my  iMtroctionB.  I  think  you  had  bettor  go  on  and  sell : 
Irat  however  I  will  go  an^  see  Mr.  Record."  These,  he  says  are 
the  very  words  he  used,  as  well  as  he  could  tell.  Hr.  Steeves 
ilid  not  ^ve  any  further  instructions, 

Mr.  Steeves,  in  his  affidavit  used  beforo  Mr.  Justice  Pabner, 
3ays,  Uiat  the  reason  for  requesting  the  deputy  sheriff,  at  the 
lime  of  banding  him  the  execution,  not  to  advertise  and  sell  at 
that  time,  was,  the  drfendants  had  infonnation  that  there  was  a 
large  balance  due  from  the  Dominion  Government  upon  a  con- 
tract made  with  them  and  one  Jonathan  Wier  and  the  Qovem- 
ment.  which  thev  exvecied  to-  veceiTe  is  a  short  time,  and  as 
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^^^-  soon  as  received  they  would  Le  in  a  position  to  arrange  all 
KiooKD  claims  against  them  without  having  their  property  sold,  and 
BicoBD.  wished  him  not  to  press  the  matter  against  them,  until  the 
matter  was  arranged  with  the  Government ;  that  as  soon  as  he 
ascertained  that  there  was  no  immediate  prospect  of  the  matter 
with  the  Government  heing  settled,  he  at  once  directed  the 
deputy  sheriff,  to  advertise  and  sell  the  property  of  defendants 
to  satisfy  the  execution.  This  is  the  evidence  in  reference  to 
the  instructions. 

In  Crane  v.  Clarke,^  mentioned  in  Stev.  Dig.  203,  it  was 
decided  that  an  execution  put  in  the  sheriff's  hands  with 
instructions  not  to  levy  on  it,  unless  it  should  become  necessan^ 
to  prevent  another  execution  from  taking  precedence,  will  not 
bind  the  goods  of  the  defendants  nor  defeat  a  purchase  of  them, 
before  a  seizure  actually  made  under  the  execution. 

In  Hunt  V.  Hooper y  et  id,,'  the  plaintiff  having  obtained  judg- 
ment against  Ward  on  7th  June  1843,  issued  and  delivei-ed  an 
execution  with  directions  to  issue  a  warrant  immediately.  On 
the  following  day  a  seizure  took  place  under  that  writ.  Before 
plaintiff's  writ  had  issued,  namely  on  14th  June  1843,  oneBirf 
had  obtained  a  writ  of  ji,  fa.  against  the  goods  of  Ward  with 
directions  to  execute  it,  suggesting  the  following  morning  as 
the  best  time  for  that  purpose,  but  no  direction  wbjs  given  not 
to  execute  it  until  that  time.  In  the  meantime  Ward  requested 
Bird  to  stay  the  execution,  and  promised  him  £50  if  he  would 
do  so.  Bird  in  consequence  verbally  desired  defendant  to  sus- 
pend the  execution,  and  on  the  2nd  June  1843,  gave  them  a 
written  notice  not  to  execute  the  writ  until  further  orders. 
On  9th  June,  the  £50  not  having  been  paid  by  Ward,  Bird  re- 
quired defendants  to  proceed  with  the  .execution,  and  the  bailiff 
entered  but  found  another  bailiff  in  possession  under  the  plain- 
tiffs writ.  The  learned  Judge  left  the  question  to  the  jury. 
They  found  that  Bird's  writ  was,  in  the  first  instance,  intended 
to  be  executed,  and  not  suspended  until  the  following  morning. 
Judgment  was  for  defendants.  On  motion  to  enter  verdict  for 
plaintiff,  in  the  judgment  at  page  628,  it  is  said: — 

"The  plaintiff's  counsel  contended  that  Bird's  writ  ought  to  have 

"  iChip.  MSa  UU.  T.  1828. 

81  D.  ft  L.  026, 12H.  &  W.  064. 


MICHAEI.SIA3   TERM,  XLV.   VICTORIA.  29( 

00  preferesae,  although  it  was  first  delivered  to  be  executed,  as  such  18S1. 
e^iecution  was  afterwards  conntermaTided,  and  while  such  counter-  Rbooru 
maad  was  continued,  the  writ  must  he  considered  as  not  delivered  at  r. 

all,  M»  be  executed,  beearue  t/te  plniiUi^  could  not  act  upon  it,  and  Reoord. 
ihat  the  second  order  to  execute  it  could  give  it  no  jiriority.  •  *  * 
On  foil  consideration,  we  are  of  opinion  that  the  plaintiff's  ai^umeut 
is  acii  founded.  •  •  •  The  plaintiff's  answer  is  that  when  die  writ 
vas  delivered,  the  defendants  bad  received  orders  not  to  execute  the 
former  writ,  and  which  consequently  they  had  no  right  to  execute, 
uid  woald  have  been  trespassers  if  they  attempted  to  do  so,  and 
iherefore  could  not  legally  seize  or  sell  under  that  writ," 

These  authorities  clearly  shew  that  where  instruction  is  given 
not  to  execute  the  execution,  or  what  shall  be  considered  as 
such  instruction,  a  subsequent  execution  will  prevail  against 
the  execution  with  regard  to  which  the  instructions  are  given. 
Bat  in  the  present  case  the  execution  was,  us  far  as  I  can 
judge,  placed  in  the  sherifl"8  hands  for  the  purpose  of  realizing 
the  plaintiff's  claim.  No  doubt  subsequent  executions  were 
expected,  and  the  plaintiff  expected  his  execution  to  take 
precedence,  and  it  may  be  that  precedence  was  everything  in 
the  operation,  nevertheless  tho  plaintiff  was  entitled  to  all 
advantafjes  the  law  would  allow  biro.  It  appears  to  rae,  how- 
i/vcr,  that  the  mere  request  to  the  sheriff  not  to  proceed  to  an 
advertizing  and  sale,  was  not  such  an  interference  with  the 
ejiecution  of  the  writ  as  would  give  a  subsequent  execution 
priority.  The  plaintiff  did  not  interfere  with  the  levj'ing.  A 
leiy  was  made  by  his  direction.  The  levy  I  think  was  a  hona 
mk  one,  made  with  view  of  carrying  out  tho  execution,  and 
was  not  a  mere  colorable  one.  He  merely  requested  that  an 
advertisement  and  sale  should  not  take  place  until  further 
orders.  The  reason  for  the  delay  is  given  in  the  affidavit  of 
the  plaintiffs  attorney.  There  was  no  waiver  of  the  levy,  on 
the  contrary,  it  was  directed  no  dotibt  for  the  purpose  of  secur- 
ing the  benefit  of  the  execution.  I  cannot  see  that  there  was 
any  intention  of  waiving  the  plaintiff's  strict  rights  under  tho 
execution,  and  the  matter  of  intention  can  be  considered: 
Johnson  et  al.  v.  Crocker^ 

As  to  the  judgment  of  Stuart  against  the  defendants  and 
Wier,  for  93,403.11,  the  execution  was  not  delivered  until  15tb 
June,  and  it  is  quite  evident  that  if  directions  from  the  pluntiff 
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^^^'        to  proceed  were  necessary,  they  were  given  on  the  2nd  of  June ; 
Btoord      so  this  execution  should  not  be  allowed  precedence  over  the 
Rk^bd.     plaintiff's,  whatever  conclusion  may  be  arrived  at  with  refer- 
ence to  the  others. 

As  there  are  irregularities  in  the  plaintifi's  proceedings,  and 
there  may  be,  upon  accurate  calculation,  a  reduction  of  the 
amount  directed  to  be  levied  of  some  $136.43,  leaving  the 
amount  of  debt  $9,963.58, 1  think  the  application  should  lie 
refused  without  costs  on  either  side. 

Weldon,  J.  This  is  an  application  made  by  Mr.  W.  J. 
Gilbert,  on  behalf  the  Montreal  Bank  and  others,  to  set  aside 
the  judgment  in  this  cause  and  the  execution  issued  thereon, 
and  give  the  several  parties  having  placed  executions  in  the 
hands  of  the  sheriff  of  Westmorland,  subsequent  to  the  plain- 
tiff, priority  over  the  plaintiff's  execution. 

The  affidavit  of  W.  J.  Gilbert,  upon  which  a  summons  was 
issued  by  Mr.  Justice  Palmer,  does  not  state  any  facts  upon 
which  Mr.  Gilbert  founds  his  belief,  of  any  fraud  committed 
by  the  plaintiff  in  obtaining  his  judgment  against  the  defend- 
ants, to  warrant  the  applicants  in  making  such  application. 
The  learned  Judge  has  proceeded  under  the  37  cap.  Consol. 
Stat.,  ss.  173,  4  and  5.  A  great  deal  of  evidence  has  been 
taken  and  I  have  carefully  attended  to  the  reading  thereof, 
by  the  counsel,  Mr.  Gilbert,  and  I  am  unable  to  discover  any 
fraud  on  the  part  of  the  plaintiff,  to  justify  the  Court  in  set- 
ting aside  his  execution.  The  testimony  of  Thomas  Robb,  the 
book-keeper  of  the  defendants,  clearly  shews  that  they  were 
indebted  to  the  plaintiff,  and  the  balance  of  upwards  of  3500 
on  a  settlement,  and  the  plaintiff  states  indebtedness  of  the 
defendants  of  $11,400,  from  which  $990  is  to  be  deducted  as 
having  been  received  by  him.  This  is  not  deemed  nor  is  there 
any  evidence  to  shew  there  is  not  this  sum  due  from  the  de- 
fendants to  the  plaintiff,  and  unless  some  fraud  is  shewn,  I  am 
of  opinion  the  applicants  are  not  in  a  situation  to  impeach  tbe 
judgment  of  the  plaintiff,  on  account  of  some  irregularity,  and 
the  court  cannot  act  upon  the  belief  of  the  applicants'  counsel 
in  the  affidavit  so  made.  I  have  not  had  time  to  go  into  the 
grounds  of  some  contract  with  the  Government,  which  the 
defendants  had  a  claim  for,  and  is  mixed  up  with  Harris  and 
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some  other  parties,  but  I  fail  to  understand  how  that  contract  _ 
can  be  brought  into  the  matters  between  the  parties  in  thifl 
c&ose. 

My  brother  Wetmore  has  gone  fully  into  the  matter ;  with 
liis  judgment  I  mainly  concur.  I  agi'ee  with  him  that  this 
rule  ought  to  be  refused,  no  sufficient  facts  appearing  to  justify 
the  court  in  interfering. 

Allen,  C.  J.  At  the  time  the  execution  in  this  case  was 
delivered  to  the  deputy  sheriff  on  the  11th  May,  it  was  not,  in 
toy  opinion,  delivered  "  to  be  executed,"  within  the  meaning  of 
the  Statute  of  Frauds  (Cousol.  Stat.  p.  (i99,  s.  11)  and  therefore 
did  not  bind  the  goods  of  the  defendants.  The  instructions  to 
the  officer  were  to  make  a  pro  forma  levy,  but  not  to  adver- 
tise and  sell,  or  do  anything  more  till  he  received  further 
instructions.  The  term  "  levy  "  means,  technically,  to  nuse  or 
collect  the  money;  bat  in  the  instructions  to  the  officer  in  this 
case,  it  was  evidently  used  in  the  colloquial  sense,  as  meiining 
merely  a  seiznre.  It  is  very  clear  that  if  an  execution  is  placed 
Id  the  sherifTs  hands  with  such  instructions  a»  were  given  in 
this  case,  and  before  any  further  instnictioiis  are  given  to  him 
respecting  it,  another  execution  against  the  defendant  at  the 
^uit  of  another  judgment  creditor  is  lodged  to  be  executed,  the 
second  execution  will  have  priority.  Hitnt  v.  Hooper;^  Crane 
V.  Clarke*  In  this  case,  before  any  further  instructions  were 
given  (namely  on  the  2nd  June)  executions  agunst  the  defen- 
dants at  the  suit  of  other  creditOTH  were  delivered  to  the  deputy 
sheriff  at  Moncton,  who  informed  the  plaintJITB  attorney  of 
this  fact,  and  that  he  expected  other  executions,  and  also  stated 
that  it  was  a  heavy  matter,  and  he  would  not  take  the  respon- 
sibility of  it,  but  would  tel^raph  to  the  sheriff  to  come  and 
attend  to  it.  The  attorney  said  he  thought  that  would  be  a 
proper  course  for  the  deputy  to  take,  and  added,  "  I  think  you 
had  better  go  on  and  sell ;  but,  however,  I  will  go  and  see  Hr. 
Record."  No  further  instructions  were  given  to  the  deputy 
sheriff.  On  the  following  day,  the  3rd  June,  the  sheriff  came 
to  Uoncton,  and  a  conversation  took  place  in  the  attorney's 
it  of  the  sheriff  or  of  the  plaintiff's 

'Chip  MSS  Bil.  T.  1BS& 
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1881. attorney  as  to  any  directions  given  on  the  occasion ;  but  the 

Record      deputy  sheriff  states  as  follows : — 

Recobd.  "There  was  just  a  conversation, — nothing  pai*ticular  took  place, 

further  than  that  the  sheiiii'  and  I  decided  to  go  over  in  the  nioming 
and  sell  oft*  every  thing.  Steeves  (plaintiff's  attorney)  did  not  give  me 
or  the  sheriff  any  specific  instructions,  as  I  can  i*ecollect  I  went  up 
next  morning,  and  made  an  inventory  of  everything,  but  did  not  ad- 
vertise for  sale,  and  so  far,  it  has  not  been  advertised  for  sale  that  I 
know  of.  All  I  did  was  to  take  the  inventory  of  the  stock.  I  bad 
no  fuiiiher  talk  with  Steeves  upon  the  subject.  I  think  it  was  decided 
at  the  meeting  in  Steeves'  office,  that  we  would  merely  take  an  inven- 
tory, and  let  the  thing  stand.  *  *  *  I  don't  think  I  would  sell  fix>iD 
the  instructions  from  Steeves,  until  I  got  instructions  from  the  sheriff/' 

After  this  on  the  9th,  11th  and  15th  June  respectively,  exe- 
cutions against  the  defendants  at  the  suit  of  the  Bank  of  Mon- 
treal, and  the  other  creditors  on  whose  behalf  this  application 
was  made,  were  delivered  to  the  sheriff.  The  instructions  given 
to  the  deputy  sheriff,  when  the  execution  in  this  case  was  de- 
livered to  biui,  were  equivalent  to  a  withdrawal  of  it  for  the 
time;  and  the  order  which  he  then  i*eceived  not  to  advertise  and 
sell  till  he  received  further  instructions,  do  not  appear  ever  to 
have  been  countermanded,  or  any  positive  direction  afterwardb 
given  to  pix)ceed.  What  was  said  to  him  by  the  plaintifTs 
attorney  on  the  2nd  June,  left  the  matter  just  as  it  was  before. 
It  was  at  most  a  mere  expression  of  opinion  as  to  what  the  attor- 
ney thought  the  ofHcer  had  better  do;  and  even  this  was  quali- 
fied by  his  statement  that  he  would  see  the  plaintiff  about  it, 
clearly  conveying  to  the  officer  that  he  need  not  act  under  this 
execution  till  he  received  further  instructions.  Having  once, 
ia  effect,  withdrawn  the  execution,  the  attorney  could  not  give 
vitality  to  it  again  without  express  directions  to  proceed  with 
it ;  and  such  directions  he  never  gave,  either  to  the  deputy 
or,  so  £Bur  as  appears  by  the  evidence,  to  the  sheriff;  for  nothing 
was  done  then  but  to  take  an  inventory  of  the  defendants' 
property.  I  therefore  think  the  execution  in  this  case  was  not 
delivered  to  the  sheriff  to  he  exeou^ted,  and  consequently,  that 
it  is  not  entitled  to  priority  over  the  executions  of  the  Bank  of 
Montreal,  and  the  two  other  contesting  creditors. 

With  respect  to  the  judgment.  In  the  view  which  I  have 
taken  of  the  execution,  it  is  probably  unnecessary  to  consider 
the  objeetions  to  the  judgment;  but  I  am  inclined  to  think  it 
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has  not  been  shewn  to  be  fraudulent.  The  defendants  appear 
to  have  been  indebted  to  the  plaintiff  in  a  large  amount,  nearly, 
if  not  quite,  equal  to  the  sum  for  which  the  judgment  was 
^iv(;n;  and  the  plaintiff  asked  for  a  judgment  to  secure  his 
debt.  In  the  absence  of  fraud  in  the  transaction,  if  the  whole 
amount  was  not  due,  it  would  certainly  be  in  the  power  of  the 
court  to  reduce  the  amount  to  be  levied  under  the  plaintiff's 
execution:  Lunt  v.  Eatabrooks."  But,  inasmuch  as  the  plain- 
tiff's execution  has  lost  its  priority,  the  amount  for  which  it 
i-ouM  properly  issue,  is  not  now  a  matter  of  much  importance. 

Another  point  affecting  the  judgment,  was  the  right  of  the 
ilefendant  Record  to  sign  the  confession  for  Boyer,  the  other 
defendant  I  have  examined  the  evidence  on  this  point  and  I 
tliiuk  it  establi^es  that  the  matter  of  giving  a  judgment  to 
tbe  plaintiff  was  talked  of  between  the  defendants,  and  that 
Boyer  said  it  would  be  a  proper  thing  to  do,  and  authorized 
Record  to  sign  his  (Boyer's)  name  to  any  papers  that  were 
Qticcssary  to  be  signed  in  his  absence ;  and  that  after  Boyer 
rutumeii  to  Moncion,  Record  told  him  that  he  had  given  the 
(xmfession,  and  Boyer  approved  of  it.  This  is  a  sufficient 
tecognition  of  the  confession  to  prevent  Boyer  from  objecting 
to  it,  and  certainly  sufficient  to  prevent  any  other  person  from 
taking  a  ^milar  objection:  Hviddneoii  v,  Johnston." 

The  other  objections  to  the  judgment,  (except  that  it  was 
signed  too  soon)  are,  I  think,  matters  of  irregularity  only, 
which  subsequent  judgment  creditors  cannot  take  advsnta^ 
iif.  No  doubt  the  proceedings  have  been,  in  some  respects, 
very  irregular,  but  I  am  not  prepared  to  say  thai;  they  are  such 
as  to  render  the  judgment  a  nullity. 

As  to  the  objection  that  the  judgment  was  signed  before  the 
debt  was  due.  If  this  had  been  one  of  the  points  taken  on 
the  application  to  set  aside  the  judgment,!  should  have  thought 
that  it  must  prevail,  unless  evidence  could  be  received  (which 
I  doubt),  to  shew  that  it  was  not  intended  that  the  words, 
■'fifth  day  of  May  next,"  should  mean  what  they  necessarily 
importj  for  I  entirely  agree  that  the  proper  construction  of 
them  is  that  contended  for  by  the  counsel  for  the  contesting 
creditors.     The  case  of  CoUmwh  v.  Cdtpitts,"  was  decided  on 
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_  this  principle.  But  as  no  such  objection  was  taken  when  the 
application  was  made  to  Mr.  Justice  Palmer,  nor  even  when 
the  present  application  was  made  and  the  points  stated,  I 
think  it  ought  not  to  prevail  now. 

If,  in  consequence  of  a  memorial  of  the  judgment  being 
re^stered,  it  is  material  for  the  subsequent  creditors  of  the 
'  defendants  to  get  rid  of  that  judgment,  I  think  an  issue  should 
be  directed  to  try  the  bona  fides  of  it,  and  that  the  creditors 
should  have  an  opportunity  of  applying  to  the  court  for  that 
purpose. 

I  think  the  oppoeiog  creditors  are  entitled  to  the  costs  of 
this  application  so  far  as  relates  to  their  obtaining  priority  over 
the  plaintiff's  execution ;  but  not  necessarily,  to  the  costa  of  all 
the  proceedings  before  Mr.  Justice  Palmer,  a  very  considerable 
part  of  which  related  to  the  transactions  of  the  Moncton  Car 
Company  and  their  dealings  with  plaintifis,  and  Messrs.  J.  &  C. 
Harris,  which  apparently  were  not  so  connected  with  the  valid- 
ity of  the  plaintiff's  judgment  as  to  require  such  an  investiga- 
tion as  took  place  here.  It  may  be,  however,  that  these  matteni 
were  necessarily  gone  into,  and  that  the  creditors  are  entitled  to 
the  costs  of  them.  This  question  will  properly  come  up  on  the 
taxation  of  costs. 

The  rule  will  be  that  the  executions  of  the  Bank  of  Montreal 
and  the  other  opposing  creditors,  are  entitled  to  priority  over 
the  plaintiff's  execution,  and  that  the  plaintiff  pay  the  costa  of 
this  application. 

Jvdgmeni.  acoordvn^y. 


TOWER  V.  OUTHOUSE. 
Applieation  to  amend  rule — Di»eharged  urithout  coata. 

On  demmrer  to  defend«nt'«  pleft,  there  wm  jadgment  for  the  plaintifli  with 
lekve  for  the  defenduit  to  unood  on  payrnent  of  oostl. '  The  defendant  did 
not  amend,  tud  plaintiff  applied  to  have  the  rule  amended  by  striking  ont 
that  part  which  allowed  defendant  to  amend.  After  the  nile  tiui  mi  granted 
the  partiei  went  to  triaL 

HM,  that  the  application  waa  unneceeaary,  and  the  rule  wai  diaoharged,  bnt 
without  cDBte,  aa  the  rale  waa  taken  out  withont  ooita,  and  oonld  not  be 
made  ahaolnte  with  ooeti  and  there  was  no  nnnnwifj  fbi  the  defendant  to 
■hew  oaoie. 

A  rule  niei  caUing  on  the  defendant  to  shew  cause  why  the 
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"  or  the  defendant  have  leave  to  amend  on  payment  of 


costs  "  should  not  be  struck  out  of  a  rule  for  judgment  for  the       Towu 
pluntiff  on  demurrer  to   the  defendant's   plea  having  been    OtrrBocss. 
giSDted  in  Hilary  Term  last,  on, 

October  21st,  1881,  Blair  shewed  cause.  This  motion  is 
entirely  unnecessary.  The  ori^nal  rule  allowed  the  defendant 
to  amend  his  plea,  if  he  paid  the  costs.  If  he  did  not  choose  to 
do  so,  there  was  an  end  of  the  matter. 

E.  L.  Wetmore.in  support  of  the  rule.  We  must  look  at  the 
case  as  it  stood  at  the  time  the  application  was  made,  and  I 
think  it  is  clear  the  plaintiff  was  justified  in  coming  to  the 
coart,  to  have  that  part  of  the  rule  discharged.  There  was 
no  time  fixed  in  which  the  defendants  were  to  amend  and  they 
were  evidently  playing  with  the  plaintiff,  and  they  had  to  get 
rid  of  the  right  in  the  defendants  to  amend.  If  the  rule  is  dis- 
charged it  should  be  without  costs. 

Allen,  C.  J.  The  rule  was  unnecessary  and  need  not  have 
been  taken  out.  I  do  not  say  that  it  would  in  no  case  be  proper 
to  make  application  for  a  rule  for  this  purpose.  I  think,  as 
the  rule  was  not  moved  with  costs  it  could  not  be  made  abso- 
lute with  costs,  and  there  was  no  need  of  the  defendant  appear- 
ing to  show  cause,  if  he  did  not  mean  to  amend.  I  think  the 
rule  should  be  discharged,  each  party  paying  bis  own  costs. 

Weldon,  J.  Since  the  rule  was  granted  the  defendants  have 
^ne  to  trial.     The  rule  should  be  discharged  without  costs. 

.IT T     T J.  prepared  to  say  the  phiintiff  was  not 

.pplication,  though  perhaps  it  was  not 
ik  the  conclusion  of  the  Chief  JusUce 
ould  be  discharged  without  costs, 
same  opinion. 

'RiUe  discharged  wiilumt  costs. 
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18BI.  SCOTT  AND  WIFE  V.  PALMER. 

October,       Skerijff^a  sale — Bidding  by  pl-aintiff  who  had  forbidden  sale  not  evi- 
dence of  I'eave  and  license — Measure  of  damages — Evidence. 

In  an  action  of  trespass  by  tho  husband  and  wife  against  the  defendant,  sheriif 
of  Queens,  for  taking  the  property  of  the  wife  under  an  execution  against 
the  husband,  the  defendant,  on  the  trial,  was  allowed  to  add  a  plea  of  leave 
and  license.  The  evidence  offered  to  support  the  plea  was  the  fact  of  the 
female  plaintiff  having  attended  the  sheriff's  sale  ^  and  bid  in  some  of  the 
goods.  Slie  had  previously  forbidden  the  sale,  and  the  defendant  in  bis  evi- 
dence stated  he  took  the  goods  and  sold  them  under  the  execution.  It  also 
appeared  that  she  purcha^  the  goods  at  a  low  price,  no  one  bidding  against 
her.  The  Judge  directed  the  jury  that  there  was  no  evidence  to  support  the 
plea,  and  that  the  fact  of  the  wife  buying  the  goods  at  a  low  price  did  not 
affect  the  question  of  damages ;  the  defendant  would  be  liable  for  the  value 
of  the  gooos. 

JJeldf  that  the  direction  was  good. 

Application  to  add  a  plea  of  leave  and  license  was  made  after  evidence  that  the 
female  plaintiff  had  bid  at  the  sale  was  given,  and  on  the  ground  that  this 
supported  the  plea.  The  defendant  in  his  evidence  claimed  to  seQ  adversely 
to  the  plaintiffs  under  an  execution  against  the  huabiuid.  Subsequently  the 
defendant's  counsel,  without  stating  by  whom  he  would  prove  it,  offered  evi- 
dence to  shew  the  plaintiff's  assent  to  the  sale,  which  was  refuseid. 

Held,  rightly  so. 

This  was  an  action  of  trespa&s  tried  before  Mr.  Justice 
Weldon,  at  the  Queen's  Circuit,  July,  1880.  The  defendant, 
under  an  execution  against  the  husband,  seized  and  sold  certain 
property  claimed  by  the  wife,  whereupon  this  action  was 
brought.  The  plaintiffs  had  a  verdict  for  $300.00.  The  plead- 
ings and  material  facts  are  fully  stated  in  the  opinion  of  Mr. 
Justice  Weldon. 

June  21  and  22,  1881,  Earle  for  the  defendant,  moved  for  a 
a  new  trial  on  these  grounds,  among  others: — 1st.  Improper 
rejection  of  evidence  offered  to  suppoi-t  the  plea  of  leave  and 
license;  2nd.  Misdirection  in  telling  the  jury  that  the  fact  of 
the  female  plaintiff  attending  at  the  sale  and  bidding  in  the 
presence  of  her  husband,  did  not  affect  the  case,  and  there  was 
no  evidence  to  support  the  plea  of  leave  and  license;  3i*d.  Mis- 
direction in  telling  the  jury  that  the  plaintiff  buying  in  the 
goods  at  a  low  price  did  not  affect  the  question  of  damages. 

E.  L.  Wetmore,  contra.  It  was  decided  in  Rankin  v.  MitchdV 
that  where  property  is  unlawfully  seized^  the  measure  of  dam- 
ages is  the  full  value  of  the  goods :  West  v.  MvMedge^  and 
Coaies  v.  Ooslin^.^  The  plaintiff  having  forbidden  the  sale 
had  a  right  to  bid:  Noble  Temple.^ 

Earle,  in  reply.  Cur.  adv.  vult. 

11  Han.  409.  ai  P.  ft  &  074.  '4  P.  ft  B.  828.  «1  Han.  874. 
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Weldon,  J.,  now  said:  This  was  an  action  of  trespass  tried  _ 
before  me  at  the  last  Quoen'e  Circuit. 

The  declaration  contained  three  countB: — 

1.  The  wrongfully  taking  and  depriving  Elizabeth  D.  Scott, 
wife  of  Joseph  H.  W.  Scott,  of  the  use  and  possession  of  her 
goods,  consisting  of  dry  goods  and  groceries. 

'2.  Broke  and  entered  a  certain  store  and  took  the  goods  of 
the  said  Elizabeth  D.  Scott. 

3.  Broke  and  entereil  a  store  and  locked  it  against  the  said 
Elizabeth  D.  Scott. 

The  defendant  pleaded:  Ist,  not  guilty;  2nd,  that  the  piop- 
erty  was  not  the  property  of  Elizabeth  D.  Scott  and  Srd,  as  to 
said  first  count:  That  Richard  C.  Walkam  recovered  a  Judg- 
ment against  Joseph  H.  W.  Scott  in  the  County  Court  of 
Queeas  for  8110  damages  and  S23.80  costs,  upon  which  a  writ 
of  fieri  facias  was  issued  to  the  sheriff  of  Queens,  and  he,  the 
defendant,  as  sheriff  of  Queens,  sei:icd  and  sold  the  said  goods 
and  chattels  as  the  property  of  Joseph  H,  W.  Jicott. 

As  to  the  second  and  third  counts,  several  pleas  were  pleaded 
and  that  he  quietly  and  peaceably  entered  the  said  shop  and 
look  the  goods  of  the  said  Joseph  H,  W.  Scott,  and  the  shop 
was  not  the  shop  of  the  said  Elizabeth  D.  Scott,  but  the  shop 
of  the  said  Jaseph  H.  W.  Scott — Replications  taking  issue 
thereon. 

It  appeared  in  evidence  on  the  part  of  the  plaintiff,  that  the 
^iil  Elizabeth  D.  Scott,  the  wife  of  Joseph  H,  W.  Scott,  was 
the  daughter  of  the  late  Daniel  Smith,  of  Gagetown,  in  Queen's 
County,  and  inherited  real  and  personal  estate  from  ber  father, 
which  she  rented  for  SI50  a  year;  that  she  rented  a  small  store 
in  Gagetown,  and  had  in  1877,  commenced  trading  in  partner- 
ship with  her  brother-in-law,  and  that  in  April  1878,  she  bought 
him  out,  and  did  business  on  her  own  account.  In  the  summer 
of  1 878  she  bought  goods  from  various  persons, paid  part,  and  was 
still  indebted  to  them  for  the  balance.  In  the  autumn  of  that 
year  the  defendant,  as  sheriff  of  Queen's,  under  a  writ  of  exe- 
cution against  Joseph  H.  W.  Scott,  entered  the  store  and  took 
possession  of  the  goods  therein,  and  sold  the  same  to  the  extent 
of  8163  to  satisfy  the  execution  and  the  sherifTs  fees.  On  the 
first  day  of  the  sale  Mrs.  Scott  bid  for  a  box  of  soap,  no  person 
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^^^'  bid  against  her,  and  she  bought  for  leas  than  the  selling  price. 
Soon  The  defendant  then  postponed  the  sale,  and  a  fortnight  after 
FALMnt.  ^^^  enough  to  satisfy  the  execution.  The  property  sold  was, 
at  the  selling  price,  worth  $600,  but  the  articles  sold,  cost  the 
plaintiff,  Elizabeth  Scott  $399.  She  bought  a  few  things ;  the 
defendant  knocked  them  down  to  her.  It  was  proved  by  Mrs. 
Scott  that  the  goods  so  sold  by  the  defendant,  were  bought 
solely  on  her  own  credit  from  her  means  derived  from  the  rents 
of  her  property ;  that  she  was  indebted  to  Logan,  Lindsay  k 
Co.  to  the  extent  of  $208  for  the  groceries  sold  to  her,  in  which 
she  was  corroborated  by  Lindsay,  and  she  was  still  liable  and 
Logan,  Lindsay  &  Co.,  held  her  solely  liable  therefor.  At  the 
close  of  the  plaintiff's  case,  the  defendant's  counsel  asked  leave 
to  add  a  plea  of  leave  and  license  which  was  allowed,  he  con- 
tending that  the  bidding  by  Mrs.  Scott  was  evidence  to  sustain 
the  same. 

The  defendant's  counsel  then  entered  into  his  defence,  and 
called  the  defendant,  who  stated  he  as  sheriff  of  Queen's  had 
seized  and  sold  under  and  by  virtue  of  the  execution,  and  he 
had  levied  upon  the  property  in  the  store,  that  Mrs.  Scott  had 
told  him  she  claimed  the  property  and  people  were  unwilling 
to  bid  against  her,  and  he  the  defendant  readily  knocked  the 
goods  down  to  her,  and  she  paid  him  therefor.  Besides  the 
soap  she  had  bought  $5  worth. 

The  defendant's  counsel  contended  that  the  plaintiff,  Mrs. 
Scott,  having  bought  the  articles  at  a  reduced  price,  would 
limit  the  damages  the  plaintiff  sought  to  recover. 

I  told  the  counsel  I  should  direct  the  juiy  that  the  purchase 
by  the  plaintiff,  Mre.  Scott,  had  nothing  to  do  with  the  damages ; 
the  defendant  would  be  liable  for  the  value  of  goods,  not  what 
they  brought.  The  counsel  for  the  defendant  offers,  this  evi- 
dence to  prove  the  assent  or  dissent  of  the  plaintiff—"  When 
Mrs.  Scott  bid,  I  said  persons  were  unwilling  to  advance  on  the 
goods,  and  I  readily  knocked  them  down  to  her."  I  stated,  "I 
I'ef  use  on  the  ground  that  the  sheriff  clidmed  to  sell  adversely 
to  the  plaintiff  to  satisfy  the  execution." 

The  defendant's  counsel  then  said  ''  I  offer  evidence  to  shew 
the  assent  of  the  plaintiff  to  the  sale."  The  defendant  should 
have  stated  what  other  grounds  he  had  to  shew  the  assent  as 
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set  forth  in  rule  72  Stev.  Dig.,  Hil.  T.  30  Vic.  1867.     I  aaid,  "I  _ 
refuse  it  as  the  sheriff  states  he  was  selling  under  an  execution." 
The  defendant  did  not  state  by  whom  he  was  going  to  prove 
the  assent  of  the  plaintiff  to  the  sale.    He  had,  at  the  close 
of  Uie  plaintiff's  case,  moved  to  have  the  plea  of  leave  and 
license  added  on  the  ground  that  the  plunluff,  Elizabeth  Scott, 
having  bid  at  the  aaJe  was  leave  and  license.    The  defendant 
having  declared  he  sold  under  the  execution  was  sufficient 
jptiund  for  refusing  aa  I  did.     The  sheriff  was  selling  by  virtue 
of  the  execution  be  had  in  his  hands ;  the  levy  he  made  was 
under  and  by  virtue  of  the  writ  of  ^  fa.  against  Joseph  Soott, 
and  the  shop  which  contained  the  goods  was  taken  possession 
of  by  him,  by  virtue  of  the  execution.     The  bidding  upon  the 
articles  by  Mrs.  Scott  could  not  amount  in  law  to  proof  of  the 
plea  of  Iflfrve  and  license,  and  the  defendant  in  his  evidence 
did  not  put  it  on  any  such  ground,  nor  did  be  admit  he  sold  the 
property  otherwise  than  by  virtue  of  the  execution,  and  after 
exhausting  all  the  knowledge  which  the  defendant  bad  aa  to 
the  authority  for  taking  the  property,  and  in  his  own  defence 
to  the  action,  it  would  be  inconsiitent  with  the  evidence  he  had 
already  given  that  the  goods  had  been  taken  under  an  execu- 
tion against  Joseph  H.  W.  Soott  on  a  judgment  against  him. 
Tho  sheriff,  the  defendant,  had  detailed  the  conversation  he 
had  with  Joseph  Scott    There  was  nothing  liiat  pawed  between 
them  to  shew  any  aaaent  on  the  part  of  the  plaintifF  in  the 
xpressly  given  his  assent  to  the 
g  to  him,  but  belonging  to  his 
own  means  and  credit,  and  tor 
able,  it  could  not  have  availed 
bs.  Scott,  had  stated  in  her  evi- 
sberiff  had  an  execution  against 
ilosing  the  store.    She  saw  the 
lad  heard,  and  that  he  must  not 
wdant  admits  she  told  him  so, 
>mey  to  proceed  and  he  thought 

I,  Mid  counsel  stating  he  ofibred 
sent  to  the  sale  by  the  plainti^' 
as  going  to  prove  the  leave  or 
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|88L license.    He  called  the  deputy  sheriff)  who  had  been  so  for  eleven 

Scott       years,  and  he  proved  he  had  bought  things  higher,  and  that 
Palmxb.     *'^®y  were  sold  in  the  usual  way. 

I  stated  to  the  jury  the  defendant  had  not  answered  the 
plaintiff's  case.  I  read  the  law  from  the  Consol.  Statutes,  cap. 
72,  which  declares — 

*'  The  real  and  i)ersoiial  property  beloDging  to  a  woman  before,  or 
accruing  after  marriage,  except  such  as  may  be  received  from  her  hus- 
liand  while  married,  shall  vest  in  her,  and  be  owned  by  her  as  her 
separate  property,  and  it  shall  be  exempt  from  seizure  or  responsibility 
in  any  way  for  the  debts  or  liabilities  of  her  husband,  and  shall  not 
l»e  conveyed,  encumbered,  or  disposed  of,  during  the  time  she  lives 
^vith  her  husband,  without  her  consent. 

Dow  amd  wife  v.  Dibblee^  is  a  conclusive  authority  for  this 
action,  as  to  the  right  of  Mi^s.  Scott  to  the  property  so  seized  by 
the  defendant.  The  defendant  had  sold  out  the  plaintiff,  Scott, 
the  year  before,  1877,  and  these  goods  were  those  bought  by 
the  wife  on  her  own  credit  and  responsibility ;  the  parties  sell- 
ing to  her,  looked  to  her  for  payment ;  her  bidding  and  being 
present  at  the  sale,  and  obtaining  some  of  the  goods  at  a  low 
price  or  the  defendant's  knocking  off  some  of  the  articles  at  a 
low  figure  could  not  be  leave  or  license ;  nor  ought  these  facts 
to  be  taken  into  consideration  in  the  damages.  The  case  of 
Wood  V.  The  Carleton  Branch  RaUvjay  Co.^^  is  an  authority  if 
any  were  wanting,  that  the  presence  of  Mrs.  Scott  at  the  sale 
and  bidding,  and  obtaining  the  goods,  because  persons  were  un- 
willing to  bid  against  her,  was  not  such  a  consent  to  the  sale  as 
to  affect  her  remedy  at  law,  and  she  never  gave  any  consent  in 
any  other  way.  The  plea  of  leave  and  license  was  wholly  in- 
consistent with  the  defendant's  evidence,  who  declared  he  sold 
under  the  execution.  How  could  the  counsel  give  evidence  to 
contradict  the  positive  statement  of  his  own  witness,  the  de- 
fendant, who  would  know  under  what  authority  he  seized  and 
sold  the  goods. 

I  directed  the  jury  that  there  was  no  justification  proved 
under  the  pleadings  and  if  the  property  so  taken  and  sold  was 
Mrs.  Scott's,  the  defendant  was  liable  for  taking  property  not 
belonging  to  the  execution  debtor.  The  damages  were  for  their 
consideration.    The  sheriff  sold  for  $163  what  Mrs.  Scott  stated 
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cost  S400,     I  thought  between  those  two  amounts  the  juiy  _ 
could  find  the  damages.     I  also  told  the  jury  they  could  allow 
ioterest  in  the  nature  of  damages.     The  jury  found  $300.     I 
am  of  opinion  if  any  one  has  a  right  to  complain  it  b  the  plain- 
tiff, Mrs.  Scott. 

I  am  therefore  of  opinioD  there  are  no  grounds  for  disturbing 
the  verdict,  and  the  rule  for  a  new  trial  should  be  refused. 

Wetmore,  Duff,  Palmer,  and  Kino.  JJ.,  concurred.    Allen, 
(.'.  J.,  not  having  heard  the  argument  took  no  part. 

RtUe  refused. 


STADACONA  INSURANCE  COMPANY  v.  RAINSFORD. 
Eviiiejiat—Cert^fieaU  under  37th    Vic.  c.  04,  Acta  of  Parliaments-        **"' 
yeeegnty  of  shewing  defendant  to  be  a  tkareliiolder  before  certificate     Novitmber. 
it  evidence  againat  }um. 
By  th«  fifth  wctioa  of  the  Aot  <  inoarponting  the  Stadacona  Fibi  ftnd  Lite 
Lisc&AKCB  CoMPAHT,  it  ii  proTidMl  that  in  ta  ActioD  against  a  ■hareholdra' 
for  oik,  A  cortiticate  nadar  the  seal  of  the  compaDV,  and  pnrportilis  to  b« 
dgntKi  W  one  of  their  officer*,  to  the  effect  that  the  defendant  ia  a  (barMidtder, 
mt  lucb  caila  b»ve  beea  made,  and  that  «o  much  it  due  by  him,  ahall  be 
received  in  All  courta  of  lav  ai  prima  fade  evideaoe  to  that  enact.     The  oer- 
tiScate  pnt  in  endenoe  on  the  trial  certiSed  that  defendant  waa  the  holder  of 
Kft;  ihares,  that  certain  oalls  bad  been  made,  and  that  he  waa  indebted  to 
the  company  in  a  nim  "^"""li  being  the  amount  of  the  calli. 
Hrld,  that  the  certificate  waa  not  evidence  againat  tbe  defendant,  in  the  ahwnee 
of  other  evidence  tb«t  the  defendant  waa  a  ahareholder  in  the  oompany. 
This  was  an  action  for  calls  brought  by  the  pl^ntiff  com- 
pany against  the  defendant,  under  the  Act  incorporating  the 
company ;  Acts  of  Parliament  37  Vic,  c.  94.     It  was  tried  be- 
fore Mr.  Justice  Duff,  at  the  St  John  Circuit.    The  certificate 
bhe  5th  section  of  the  Act,  stated  that 
r  of  fifty  shares  subscribed  by  him, 
dxth  and  seventh  call  had  been  made 
d  become  payable  on  certain  days, 
ts  indebted  to  the  company  for  the 
mount  of  the  calls,  with  interest,  etc. 
.,  and  a  verdict  found  for  the  plaintiff 
re  being  reserved  for  defendant  to 
entered. 

don,  Q.  C,  moved  accordingly,  and 
itra,  for  tbe  plaintiff  company.  The 
le  power  of  Parliament  to  make  the 
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1B81.       certificate  evidence,  that,  as  it  was  contended,  being  a  matter  of 

3t.u>acoha    procedure,  were  discussed  at  length  hy  the  counsel,  and  a  nnm- 

"*   ^^^"^  her  of  authorities  bearing  on  the  question  cited.     But  as  the 

El&nisfORD.  judgment  turned  upon  another  objection,  namely,  that  outside 

of  the  certificate  there  was  no  evidence  that  defendant  was  a 

shareholder,  it  is  unnecessary  to  refer  further  to  the  argument 

or  the  authorities.  Cv/r.  adv.  vaU. 

Wbldon,  J.,  now  said:  This  was  an  action  brought  by  the 
plainti^  against  the  defendant  for  calls.  The  defendant  pleaded 
he  was  not  a  stockholder,  and  non-liability  for  the  calls.  The 
action  was  tried  before  Mr.  Justice  Duff,  at  the  Saint  John  Cir- 
cuit in  1880.  A  verdict  was  taken  by  consent  with  leave  to 
enter  a  nonsuit,  if  the  evidence  was  insufficient  to  make  out  a 
case  agiunet  the  defendant. 

The  plunti^  were  a  company  incorporated  under  the  Domin- 
ion Statute,  37  Vict.,  cap.  94.  The  second  section  directs  how 
the  shares  shall  become  vested  by  persons  subscribing  for  the 
same,  subject  to  the  provisions  of  the  Act. 

The  third  section  directs  that  subacribera  shall  pay  live  per 
cent,  in  three  months  thereafter  and  the  remainder  not  exceed- 
ing live  per  cent,  per  call  at  periods  of  not  leas  than  three 
months  interval ;  with  a  proviso  that  no  instalment  shall  be 
called  for,  nor  be  payable  in  less  than  thirty  days  after  public 
notice  shall  be  given  in  two  newspapers  published  in  the  city 
of  Quebec  (one  in  the  English  language,  and  one  in.  the  French 
language)  and  in  the  Canada  Gazette. 

The  fourth  section  provides  if  calls  ai-e  not  pud  when  they 
become  due,  they  we  to  bear  interest,  and  the  directors  may 
forfeit  the  shares,  and  s^l  the  same  for  tJie  calls,  returning  the 
surplus,  if  any,  to  owner  of  the  shares. 

The  fifth  section  is  by  way  of  a  proviso  to  the  sections  which 
precede  it,  and  directs  t^e  enforcement  of  payments  of  calls, 
what  need  only  to  be  averred  or  proved,  and  a  certificate  under 
the  seal  of  the  company  shall  be  received  as  prima  fads  evi- 
dence. 

These  sectians  must  all  be  read' together,  and  (lie  first  pie- 
liminary  proof  is  in  the  third  section ; — how  a  person  shtU 
become  entitled  to  be  a  shareholder  by  subeorilnng  for  so  masy 
shares,  and  a  payment  of  five,  per  cent,  at  the  time  of  subecrip- 
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tion.    This  being  done  he  becomes  a  stockholder,  and  subject        *W^- 
to  the  proviaions  of  the  Act,  and  the  cartiScate  under  the  seal  9tu>acona 
of  the  company  is  binding  upon  him.    But  to  make  it  binding     ^  ^»*»fT 
on  one  who  has  never  become  a  shareholder  in  the  company  is   K4»wo»d- 
at  variance  with  all  rules  of  evidence,  and  altogether  different 
from  those  which  are  exercised  at  common  law,  and  therefore 
requires  clear  language  to  make  them  applicable  to  a  party  who 
is  not  shewn  to  be  a  stockholder  in  the  company. 

The  true  construction  of  the  several  sections  2,  3,  4,  and  5 
must  be  formed  by  reading  them  tegether.  Persons  who  be- 
come holders  of  stock  in  the  said  company,  would  undeistand 
what  they  are  governed  by,  and  how  they  would  become  liable 
to  the  payment  of  calls. 

I  therefore  arrive  at  the  opinion,  that  it  must  be  shewn  that 
the  defendant,  has  subscribed  for  stock,  or  in  some  way  become 
a  stockholder  in  tile  company,  and  there  appears  to  be  no  evi- 
dence given  to  shew  the  defendant  had  ever  subscribed  for 
stock  or  in  any  way  become  a  member  of  the  corporation.  How 
ihcji  mn  &  certificate  under  the  seal  of  the  company  apply  to 

Erie,  C.  J.,  said— 
Uw  of  evidence  and  creating  statutoiy 
parties  may  be  effected,  must  be  con- 
to  be  signed  on  12th  August  1880, 
ant.  unless  he  was  shewn  to  be  a 
e  of  such  evidence  how  could  the 
>  defendant  liable  as  a  stockholder, 
ince  shewing  the  defendant  was  a 
any  other  way  a  stockholder,  how 
[able?  And  how  can  the  certificate 
unst  a  person  who  is  a  stranger  to 
ind  alone  there  is  no  case  made  out 
je  made  absolute  for  a  nonsuit. 
I,  JJ.,  concurred  in  the  opinion  of 

leard  the  argument,  and  Wethore, 
idant,  took  no  part 
Rvle  ahaolute  to  enter  TUmamt. 

C  R  N.  a  Ml 
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GENERAL  RULES.— Michaelmas  Term,  45th  Vict. 


Admisaion  of  Barristers, 


1.  Whenever  any  attorney  of  this  Court  shall  desire  to  be  called  to 
the  Bar  as  a  barrister,  he  shall  apply  by  petition  to  the  Court,  stating 
the  date  of  his  admission  as  an  attorney;  which  i)etition  shall  be  filed 
with  the  clerk  on  or  before  the  first  day  of  the  term  in  which  he 
intends  to  apply. 

2.  Thursday  in  the  first  week  and  Thursday  in  the  third  week  of 
each  term,  at  the  opening  of  the  Court  on  such  days,  shall  be  the  times 
for  the  admission  of  barristers,  and  no  attorney  shall  be  admitted  to 
the  Bar  at  any  other  time  unless  it  shall  be  shown  by  affidavit  to  the 
satisfaction  of  the  Court  that  the  person  so  applying  was  prevented 
by  reasonable  cause  from  being  prasent  at  the  time  appointed. 

(Signed)  JOHN  C.  ALLEN, 

J.  W.  WELDON, 
A.  R.  WETMORE, 
CHARLES  DUFF, 
A.  L.  PALMER, 
G.  E.  KING. 
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1881. 


KINNEAR,  Appellant,  t\  BLACK.  Respondent. 

The  following  reasons  of  Mr.  Justice  Wet  more  for  his  judg- 
ment in  the  above  case  were  accidentally  omitted  from  the 
Report  of  the  case,  ante  page  272. 

Wetmore,  J.  This  cause  was  tried  in  the  Westmorland 
County  Court,  and  resulted  in  verdict  for  the  plaintiff,  Black. 
The  defendant,  Kinnear,  appealed  the  case,  under  sec.  51,  Con. 
Stat.  cap.  51,  giving  the  necessaiy  bond.  The  proceedings  were 
certified  to  the  court,  but  the  cause  was  not  entered  by  the 
appellant  on  the  appeal  paper. 

The  respondent  applied  to  the  court  to  have  the  appeal  dis- 
missed with  costs  under  rule  2  of  Mich.,  40  Vic,  on  the  ground 
of  the  cause  not  having  been  entered  as  required  by  rule  7  of 
^ame  term.  The  counsel  moving  informed  the  court  that  the 
appellants  counsel  had  given  him  notice  that  the  appellant  did 
not  intend  proceeding  with  the  appeal.  Rule  No.  1  requires 
the  appealing  party  to  enter  the  cause  at  the  term  immediately 
succeeding  the  receipt  by  the  Clerk  of  the  Pleas  of  the  proceed- 
ings from  the  County  Court  Judge.  The  appellant  failed  to 
comply  with  this  rule,  and  therefore  this  motion.  Rule  No.  2^ 
among  other  matters  states,  in  case  the  appellant  shall  neglect 
to  enter  the  appeal  on  the  paper  according  to  rule  No.  1,  the 
respondent  may  upon  the  next  or  any  subsequent  common 
motion  day  after  default,  move  that  the  appeal  be  dismissed 
with  costs. 

The  papers  were  duly  certified,  and  the  appellant  failed  to 
comply  with  rule  No.  7 ;  therefore  by  the  express  terms  of  the 
rule  the  respondent  was  absolutely  entitled  as  a  matter  of  right 
to  have  the  appeal  dismissed  with  costs,  unless  something  in- 
terfered to  prevent.  Now,  what. is  there  to  prevent?  The 
appellant  8  attorney  gives  notice  he  does  not  intend  proceeding 
with  the  appeal :  this,  in  my  opinion,  should  have  no  moreeflTect 
than  a  piece  of  waste  paper.  If  the  attorney  wished  the  appell- 
ate proceedings  discontinued  he  might  possibly  apply  to  a 
Judge  of  the  Supreme  Court  for  a  summons  requiring  the  op- 
posite party  to  shew  caase  why  such  proceedings  should  not  be 
discontinued  on  payment  of  the  respondents  costs,  and  on  hear- 
ing, the  Judge  could  make  such  order  as  his  discretion  dictated. 


October, 
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^881.  and  thus  the  appeal  proceedings  might  be  terminated.  Whether 
KiNNEAB  such  course  w&s  available  or  not,  it  seems  to  me  impossible  that 
Black.  ^^®  appellant  s  attorney  by  his  own  mere  motion  signified  by  a 
notice,  can  stop  the  proceedings.  If  he  can,  what  about  the 
respondent's  righte  under  the  l)ond  given  by  the  appellant^ 
conditioned  for  the  payment  of  all  the  costs  of  the  appeal 
awarded  by  the  Supreme  Court ;  surely  the  protection  afforded 
by  this  bond  cannot  be  swept  away  by  a  notice  from  the  attor- 
ney of  the  appellant.  It  is  also  said  that  under  sec.  52  of  cap. 
51  the  respondent  has  his  remedy,  and  he  has  that  remedy. 
The  enactment  is  as  follows : 

"  Provided  that,  if  after  the  Judge  has  certified  a  copy  of  the  pro- 
ceedings to  the  Supreme  Court,  the  appellant  does  not  prosecute  his 
appeal  according  to  the  practice  of  the  Coin-t  of  Appeal,  the  successful 
party  may  apply  to  the  Judge  for  leave  to  proceed  on  the  judgniout^ 
and  leave  for  that  purpose  may  be  granted  accordingly  if  the  Judge 
thinks  fit,  and  the  successful  party  shall  also  be  entitled  to  such  costs 
as  he  shall  have  incurred  in  consequence  of  the  appellant's  proceed- 
ings, which  costs  shall  be  taxed  by  the  clerk,  and  added  to  the 
judgment." 

Though  the  respondent  has  this  remedy,  he  has  also  the 
remedy  given  by  the  rule  of  this  court,  in  consequence  of  its 
provisions  not  having  been  complied  with — which  he  has  a  right 
to  enforce.  His  having  another  remedy,  under  the  second 
section  quoted  above,  is  no  answer  to  his  application.  If  he 
has  two  remedies,  can  he  not  exercise  his  option  as  to  the  one 
he  will  avail  himself  of?  Had  he  sought  his  remedy  for  costs  in- 
curred by  the  appeal,  under  the  52nd  section  of  the  Act,  it 
seems  to  me  he  might  have  been  as  well  told  by  the  Judge  in 
the  Court  below,  that  he  had  his  remedy  in  the  Supreme  Court, 
and  to  go  there  for  it,  as  to  be  told  in  this  Court  that  he  has 
his  remedy  in  the  Court  below,  and  to  go  there  for  it ;  being 
thus  driven  from  pillar  to  post,  handed  from  one  court  to  an- 
other, seeking  a  right  that  in  my  humble  opinion,  the  firet 
court  he  applied  to  was  legally  bound  to  give  him.  But  the 
appellant  is  in  a  very  diflTerent  and  in  a  much  better  position 
in  applying  to  this  Court,  as  here  he  has  the  security  of  the 
bond  for  his  costs  in  consequence  of  the  appeal,  and  in  the 
Court  below  he  has  not  the  security  of  the  bond  for  such  costs. 
This  may  be  the  reason  why  he  preferred  applying  to  this 
Court.    Besides,  under  sec.  52  leave  may  be  granted  for  the 
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party  to  proceed  on  his  judgment  if  the  County  Cowrt  Judge 
tliuik  fit,  but  under  the  rule  there  is  no  thinh  fit  about  it,  the 
proceeding  is  a  matter  ot  right.  I  cannot  see  why  the  respon- 
dent ahould  be  denied  what  appears  to  be  a  clear  legal  right ; 
the  appellant  has  incurred  a  liability  by  not  complying  with 
the  positive  iniles  of  this  Court,  and  the  respondent  is  entitled 
to  the  advantage  given  by  such  rules.  The  notice  from  the 
appellant's  attorney  amounts  to  nothing,  and  I  think  the  appli- 
cation should  be  granted;  unless  the  solemnly  declared  rules 
of  this  Court  are  to  govern  the  practice,  I  see  no  use  in  making 
them.  The  making  and  publishing  of  rules  unless  they  are  to 
be  acted  upon,  is  only  calculated  to  mislead,  and  I  fear  to  with- 
draw from  them  that  respect  which  they  should  command. 


Ex  PARTE  McCLEAVE.* 

Canada  Tejnpemitce  Act  1878 — Citi/  within  meaniitg  of- — Licffiuet 

— Expiratum  of. 

Tbe  Tows  of  Moncton,  in  the  County  of  WectmoFland,  wag  incorporated  bjr 
Act  of  AMcmbly,  whereby  the  whole  local  government  of  the  town,  and  the 
eidoiiTe  power  to  grsnt  Iicensea  fur.  and  to  regulate  the  aale  of  ipirituona 
lii)Uon  in  the  town,  wm  verted  in  tbe  Town  Coancil.  The  County  ot  Weiit- 
morland  WW  ofterwardi  incorporated  as  a  Mnnicipality.  "The  Canada 
Tempennce  Act,  1878,"  provided  that  the  proceedings  for  bringing  the  Act 
into  force  in  any  count;  or  city  iboald  be  by  petition  to  the  Oovemor  Ueneral 
al  it  lea»t  one-foarth  of  tbe  electors  of  any  coanty  or  city,  on  which  a 
proclamation  might  iame  for  taking  a  poll  of  the  votes  for  and  against  the 
petition.  By  Mction  96,  if  tbo  petition  was  adopted  by  tbe  electors  of  the 
county  or  city  named  therein,  and  to  which  the  aune  related,  the  Governor 
<^caenl  in  Council  might  by  order  in  Council  declare  "That  tbe  Act  ahall  be 
in  forca  and  take  effect  iu  such  county  or  city,  from  and  after  the  day  on 
which  the  annual  or  semi-annual  licenses  for  tbe  sale  of  spirituous  liquors 
then  in  force  in  such  county  or  city  will  expire."  A  petition  from  the 
rfqointe  number  of  electors  in  the  Cotmty  of  Westmorland  having  been  pie- 
Koted  to  the  Governor  Genersl,  and  a  vote  having  been  taken  acbpting  the 
petition,  an  order  in  Council  was  made,  declaring  that  the  Act  should  be  in 
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The  licenses  grnntad  by  tbe  Town  Council  of  Moncton 
December.  1880.  A  oye-Uw  of  the  Municipality  de< 
licensea  should  expire  at  the  annual  meeting  of  the  council,  which 


December.  1880.  A  oye-law  of  the  Municipality  de 
licenses  should  expire  at  the  annual  meeting  of  the  c( 
thinl  Tuesday  iu  January,     Licensea  were  gnuitod  by  the  Municipalitj'  oi 


the  ^th  Janouy,  1880,  fur  one  year. 
IIM,  per  \Velw>s  and  Wethohe,  JJ.,  that  oicn  if  the  Act  were  iu  force  in 
Moncton,  Bucli  licenaca  would  not  expire  till  the  24bb  Jsnaary,  ISSl.  ami 
that  the  Canada  Teiniieronco  Act  would  not  be  in  foree  in  Moncton  till  that 
day.  Per  KiNi:,  J.,  that  the  licenses  should  be  reail  in  connection  with  the 
bye-law,  and  that  they  would  not  run  for  3Go  days  from  their  isme,  but 
would  expire  at  the  annual  meeting  of  the  Muuicipality  (the  ISth  Juiiiar)'. 
IliSI),  and  therefore  a  conviction  for  selling  liquor  in  Moncton  on  the  Ziril 
January  was  sustainable. 

This  case  was  refenotl  to  the  Court  by  Hia  Honor  Mr.  Jiisticf 
King,  to  obtain  their  opinion  on  a  <{ucstion  arising  on  an  ap|)II- 
cation  made  to  him  at  chambers  under  Consol.  Stat.,  c.  41,  U) 
discharge  Duncan  McCleave  from  custody.  McCIeave  was  con- 
victed under  "The  Canada  Temperance  Act  1878"  for  an  illegal 
sale  of  li<]uoi-s  in  the  town  of  Moncton,  on  the  23rd  day  uf 
January  last,  and  was  imprisoned  for  the  non-payment  of  tbi' 
fine  and  costs  imposed. 

Proceedings  were  had  for  bringing  the  Act  in  force  in  tliu 
County  of  Westmorland,  and  an  order  in  Council  was  made  ou 
the  lOth  of  May,  1880,  by  which  the  second  part  of  the  Act 
was  declared  to  be  iu  foree  in  the  County  of  Westmorland  from 
and  after  the  day  on  which  the  annual  or  semi-annual  lieensf^ 
for  the  said  coiinty  expired. 

The  town  of  Moncton  was  incorporated  by  tlie  Act  33  Vice.  40, 
whereby  the  power  of  regulating  the  sale  of  spirituous  liijuors. 
the  granting  of  licenses  and  the  management  of  the  general  fiacai 
and  municipal  affairs  of  the  town  was  vested  in  the  town  council. 
The  licenses  in  force  in  Moncton  at  the  time  of  the  order  in  Coun- 
cil, expired  on  the  15th  of  December,1880.  On  the  24th  Januar}', 
18S0,  the  Municipal  council  of  the  county  made  an  order  that 
licenses  should  be  granted  for  a  year.  At  the  time  this  order 
was  made  there  existed  a  bye-law  of  the  Municipality  whidi 
provided  that  all  licenses  granted  by  the  council  should  expire  at 
the  regular  annual  meeting  of  the  council  on  the  third  Tuesday 
in  January,  which  would  be  the  18th  of  January  of  the  present 
year.     The  council  adjourned  before  the  23rd  of  January, 

April  !3th,  1881.  Wdla  was  heard  in  support  of  the  motion. 
The  conviction  was  for  a  sale  on  the  23rd  of  January.  The 
Act  if  in  force  at  all  in  Westmorland,  was  not  in  force  then,  for 
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the  county  licenses  were  granted  on  the  24th  of  January  for  a  _ 
year.     The  bye-law  of   the  council  which  declared  that  all 
licenaes  should  expire  at  the  annual  meeting  of  the  council  in 
January  js  ultra  vires. 

Moncton  is  a  city  within  the  meaning  of  the  Act,  and  is  en- 
titled to  a  scpai-ate  vote. — Canada  Temperance  Act,  1878,  sect. 
2,  The  framers  of  the  Act  had  the  municipal  regulations  of 
Ontario  in  view.  There  all  the  licenses  expire  on  the  same  day, 
and  the  cities  have  the  right  to  deal  with  licenses  independently 
of  the  counties.— 2  Rev.  Stat.  Ont.  p^es  1882-1892. 

The  Act  never  came  into  force  in  Westmorland,  under  the 
order  in  Council  of  the  10th  May,  because  there  was  no  day  on 
which  all  the  licenses  in  the  county  expired.  It  was  contem- 
plated that  the  Act  should  go  into  force  on  a  particular  day  in 
the  whole  county;  but  it  could  not  do  so,  for  the  town  and 
county  licenses  expired  on  different  days.  The  conviction  was 
also  bad  for  imposing  costs  in  addition  to  the  fine. 

Atkiiison,  contra.  The  Act  came  into  operation  in  Moncton 
on  the  loth  Dec.,  1880,  and'  in  the  county  on  the  2-tth  of  Janu- 
ary, following.  [Kino,  J.  If  it  is  all  one  territory  for  the 
purpose  of  bringing  the  Act  into  force,  can  it  be  in  force  in  one 
part  of  the  county  and  not  in  another  ?]  I  can  see  no  reason 
why  it  should  not.  [Allen,  C.  J.  I  do  not  think  such  a  state 
of  agurs  was  contemolated :  see  Sec.  9G.]     If  possible  the  court 

ies  were  granted  was  a  license 
imtil  the  next  regular  annual 
ay  be  more  or  less  than  three 
Iter's  Dwar.  p.  278.  The  bye- 
.■  Municipality  Act,  and  is  not 
3.%;  c.  105,  S.S.  2  &  7. 
for  an  otfence  against  the  Act 
lich  authorizes  the  magistrate 
iition  to  a  penalty.  [Duff,  J, 
/e  no  doubt  about  the  costs. 
;  costs  in  such  cases  is  settled.] 
The  court  should  if  possible 
a  construed  as  a  remedial  Act. 
3U.     For  the  purpOKs  of  the 
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_  Act  the  whole  Province  is  divided  into  cities  and  connties,  and 
whatever  is  not  a  city  is  a  part  of  the  county  for  the  purposes 
of  the  Act,  The  authority  which  incorporated  Moncton  elected 
to  declare  it  a  town,  and  the  Canada  Temperance  Act  makes 
the  town  a  part  of  the  county  for  the  purposes  of  the  Act. 
There  is  a  distinction  in  this  country  between  incorporated 
towns  and  cities,  though  it  may  be  that  the  circumstances  by 
which  it  is  usual  to  distinguish  them  in  England  have  no  exist- 
ence in  this  country.  Consol.  Stat.,  c.  99,  s.  4 ;  c  65,  s,  9fi,  and 
c.  100,  s.  I,  recognize  a  distinction  between  incorporated  towns 
and  cities.  As  to  the  meaning  of  the  word  town,  Sag.  v.  Cottie,' 
Soutli  Western  RaUivay  v.  EUu^cmore;^  Collier  v,  Worth;^  Ctm- 
missioTiers  of  Milton  v,  Feveraham  Dietrict  Highway  Board;^ 
EUiott  V.  South  Devon  Railway  Co. ;'  1  Black.  Com.  114.  The 
word  town  may  have  different  meanings  in  different  Acts. 

Tack,  Q.  C.  in  reply.  The  reason  for  giving  cities  sepatste 
elections  under  the  Act  b  that  they  have  municipal  rights  and 
privileges  quite  independent  of  the  municipal  rights  of  tie 
counties.  One  would  be  the  right  to  raise  a  revenue  for  city 
purposes  by  fees  derived  from  licenses  granted  for  the  sale  of 
spirituous  liquors.  It  was  no  doubt  considered  unjust  to  de- 
prive the  inhabitants  of  this  right  unless  a  majority  of  them 
desired  it.  The  only  mode  of  determining  whether  the  particu- 
lar body  w^ho  possess  the  right  are  willing  to  resign  it  is  by  a 
separate  vote  of  that  body.  It  does  not  follow  that  because  a 
majority  of  the  voters  of  the  county  favored  the  Act  that  a 
majority  of  the  voters  of  the  town  of  Moncton  did.  The  law 
professes  to  be  a  local  option  law,  and  its  intention  was  to  give 
every  division  in  a  county  which  had  the  right  distinct  from 
the  municipality  of  the  county  of  granting  licenses,  an  oppor- 
tunity of  saying  whether  or  not  they  would  resign  that  right- 
Moncton  has  all  the  rights  and  piivileges  usually  incident  to 
a  city,  and  is  a  city  within  the  meaning  of  the  Canada  Tem- 
perance Act.  Universal  Dict'y ;  Zell's  Encyclopiudia ;  Rfg.  v. 
Hardhman ;"  Rex  v.  Hall ;'  Maxwell's  Stat.  247;  Canada  Tem- 
perance Act,  sec.  2. 

Cur.  adv.  vuU. 

1  le  (*  B.  Hi.  "i  E«,  72S, 

9L.  il.  4  H.  Lorda  310.  •!  Puin.  317. 

°1  En.  IHv.  461.  n  B.A  C  123. 
•  10  a  ft  a.  MB. 
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The  Court  now  delivered  the  following  judgments : 
King,  J,  The  applicant  was  convicted  under  the  Canada 
Temperance  Act  foi'  an  illegal  sale  of  liquoi's  in  the  town  of 
Moncton  on  the  23rd  day  of  January ;  and  the  Act  being  in 
force  (if  at  all)  in  the  town  of  Moncton,  by  virtue  of  an  elec- 
tion under  the  1st  part  of  the  Act  held  in  the  County  of  West- 
morland, the  first  and  the  main  question  ai^ued  before  us  is, 
whether  the  town  of  Moncton  is  a  city  within  the  meaning  of 
the  term  as  used  in  the  first  part  of  the  Act,  so  as  to  entitle  it 
to  a  separate  vote  respecting  the  adoption  of  the  Act, 

The  Act  provides  for  such  adoption  in  counties  and  cities  by 
a  separate  vote  being  taken  in  the  counties  and  cities  respec- 
tively, and  it  declares  that  when  adopted  in  any  county  or  city 
it  shall  come  into  force  in  the  county  or  city,  from  the  day  on 
which  the  annual  or  semi-annual  licenses  then  in  force  in  the 
county  or  city  will  expire,  or  in  one  year  thereafter,  according 
to  certain  special  provisions  of  the  Act, 

By  the  second  section  it  is  declared  that  the  word  county 
shall  include  every  town,  township,  parish,  and  other  division 
or  Diunicipality  (except  a  city),  within  the  territorial  limits  of 
the  county,  and  also  a  union  of  counties,  where  united  for 
municipal  purposes. 

The  town  of  Moncton  is  a  part  of  the  parish  of  Moncton,  in 
the  county  of  Westmorland,  and  is  incorporated  as  the  town  of 
Moncton  by  Act  of  Assembly  38  Vic,  c  40. 

With  slight  and  immaterial  differences  the  municipal  privi- 
IptTPfl  nnaan«cw1  hv  t.lip  t^wn  nf  Moncton,  and  by  the  other 
bland,  the  town  of  Woodstock, 
le  kind  and  extent  as  those 
I  and  Fredericton,  and  include 
;  licenses  for  the  sale  of  spirit- 
the  revenues  derivable  there- 

mt  that  inasmuch  as  the  dis- 
en  in  the  definitions  of  a  city 
■iters,  viz.:  "  a  town  corporate, 
lishop,"  is  entirely  inapplicable 
is  country,  there  is  therefore 
and  towns  corporate  in  gene- 
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1881.  ral ;  but  that  every  town  incorporated  for  general  municipal 
c  parte  purposes  is  substantially  a  city ;  and  that  as  this  Act  has  refer- 
Cluvb.  gjjjjg  j^  ^  single  incident  of  municipal  control,  viz.,  the  authority 
to  gitint  liquor  licen-ses,  every  town  corporate  that  has  thi' 
authonty  is  a  city  within  the  meaning  of  the  Act  It  is  argiied 
that  this  accords  with  the  scheme  of  the  Act,  which,  it  is  allegeil. 
is  to  give  to  the  electoi-s  within  a  certain  territory,  the  joptdon 
of  deciding  as  to  the  continuance  of  the  exercise  of  the  licensing 
authority  to  which  the  territory  Is  subject  under  the  provincial 
er  local  regulations ;  and  that  the  clause  providing  for  the  coming 
into  force  of  the  second  part  of  the  Act  in  any  county  or  city 
adopting  it  "  from  the  day  on  which  the  annual  or  semi-annual 
licenses  for  the  sale  of  spirituous  liquors  then  in  force  in  such 
county  or  city  will  expire,"  is  inapplicable  to  the  case  of  a  ter- 
ritory embracing  two  or  more  licensing  communities  ha\'inj 
separate  licensing  authorities  and  exercising  them  separately, 
with  the  almost  certain  consequence  of  the  licenses  being 
terminable  at  different  times,  as  is  the  case  here,  where  the 
licenses  granted  by  the  town  of  Moncton  expired  in  December, 
and  the  licenses  granted  by  the  municipality  of  the  county  of 
Westmorland  expired  in  the  following  January. 

It  is  also  argued  that  the  separate  vote  must  have  been  con- 
ceded for  some  reason  applicable  to  the  character  of  the  separate 
community,  and  that  one  such  reason  may  be  found  in  the  wish 
to  respect  the  municipal  privileges  and  the  right  of  self-govern- 
ment conceded  to  towns  corporate  possessing  by  law  the  power 
to  deal  with  liquor  licenses,  and  to  leave  to  such  self-governed 
communities  the  right  to  det«rmine  whether  or  not  they  will 
surrender  any  portion  of  their  corporate  powers  and  'the 
revenues  and  advantages  derivable  From  their  exercise,  aad 
that  it  is  not  reasonable  to  suppose  that  parliament  has  placed 
in  the  electors  of  Westmorland  the  power  of  determining 
whether  or  not  the  citizens  of  Moncton  shall  surrender  corpor- 
ate privileges  and  revenues  on  which  .they  ha<l  been  accustomed 
to  depend  for  municipal  purposes,  and  which,  if  left  to  them- 
selves, they  might  or  might  not  surrender. 

It  seems  to  me  however  that  the  question  is  a  simple  one 
of  construction.  Now  in  the  first  place  I  would  observe  that 
the  Act  attaches  no  special  meaning  in  terms  to  the  word  city, 
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as  is  c^entimea  done  in  modem  Acts  where  worda  ore  used  in 
any  special  sense,  and  as  is  done  in  this  Act  in  respect  of  the 
word  "county." 

Then  the  word  "  city  "  is  used  in  the  Act  in  a  connection 
which,  to  my  mind,  clearly  shows  that  it  has  no  special  mean- 
ing at  all  in  the  Act  either  express  or  implied,  for  it  is  used  in 
connection  with  the  words  "  towns,"  "  townships,"  "  parishes," 
"municipalities,"  "union  of  counties,"  all  of  which  words  arewords 
of  recognized  and  ordinary  import.    Now  these  words  "  towns," 
■'  t^,^=\,i^^  ••  "  ^^^^\>^  "  '•  "unicipalities,"  and  "union  of  coun- 
licipal  or  civil  divisions  into  which 
is  divided  for  municipal  purposes 
Jiority,  that  is  to  say,  hy  the  Pro- 
30  it  seems  to  me  clear  that  the 
Mid  in  the  absence  of  any  con- 
irm  by  the  Act  must  be  taken  a.s 
I  or  civil  division  of  the  country. 
9  are  within  the  legislative  anthor- 
ires,  the  word  city,  as  used  in  the 
that  which  the  provincial  legisla- 
iminate  by  that  name ;  or  at  least 
bes  as  a  term  of  municipal  or  civil 
ivincea. 

ig  of  the  word  "city?"  I  admit 
*n  a  city  and  a  town  corporate  is 
id  in  the  description  of  Cote  and 
ictionaries,  viz. :  that  a  city  is  "  a 
hath  been  the  see  of  a  bishop," 
a  this  country,  where  such  distin- 
rial,  the  terms  might  be  refi^rded 
ut  the  above  definition  is  not  ex- 
lever  intended  to  be  so, 
at  common  law  the  power  to  create 
to  declare  by  what  name  the  cor- 
d.  It  has  also  the  prerogative  of 
f.  Rutter  V.  Chapman ; '  Grant  on 
the  Crown,  out  of  its  special  grace 
control  over  the  municipal  diviuon 
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1^^'  of  the  countiy,  granted  to  certain  cities  and  towns  in  England,  the 
Ebi  paru  privilege  to  be  counties  of  themselves.  Such  are  the  cities  of 
McClbave.  London^  York,  Bristol,  Coventry,  Canterbury,  Exeter,Glouce8ter, 
Litchfield,  Lincoln,  Norwich,  Worcester,  and  York.  Such  also 
are  the  towns  of  Kingston  upon  Hull,  Nottingham,  Newcastle  on 
Tyne,  Pool  and  Southampton.  Blackstone,  p.  118.  This  power 
to  constitute  any  place  a  town  corporate  or  a  city,  and  to  con- 
stitute any  town  or  city  a  county  of  itself  by  Royal  Charter, 
was  part  of  the  right  inherent  in  the  Crown  to  establish  the 
civil  divisions  of  the  country.  And  the  name  of  a  corporation 
being  an  essential  part  of  it,  the  character  of  the  corporation 
would  be  largely  determined  by  the  name  by  which  it  pleased 
the  Crown  that  it  should  be  known.  The  title  and  distinction 
of  a  city  seem  to  have  been  bestowed  on  corporate  place;  in 
England  in  earlier  times  chiefly  in  view  of  their  ecclesiastical 
importance,  and  in  this  way  the  ecclesiastical  distinction  and 
the  civil  distinction  were  generally  united.  But  in  all  cases 
the  city  became  a  city,  not  because  of  its  position  in  the  admin- 
istration of  ecclesiastical  affairs,  but  by  virtue  of  its  being  de- 
clared to  be  such  by  Royal  Charter.  And  there  are  cases  where 
towns  have  been  made  the  see  of  a  bishopric  without  being 
made  cities,  as  in  the  case  of  Ripon'and  also  Manchester,  which 
latter  place  was  not,  at  least  up  to  recent  years,  a  city,  though 
each  was  made  a  see :  Grant  on  Corporations,  p.  52.  So  with 
Liverpool,  which  has  in  recent  years  been  made  a  see,  but  is  in 
law  still  the  town  and  borough  of  Liverpool. 

At  page  114  of  Mr.  Christian's  edition  of  Blackstone,  (1809). 
there  is  the  following  note : 

"  Westminster  was  one  of  the  new  bishopricks  created  by  Henry 
VIII.  out  of  the  revenues  of  the  dissolved  monasteries.  Thomas 
Thirlby  was  the  only  bishop  that  ever  filled  that  see.  He  surrendered 
the  bishoprick  to  Edward  YI.  (1550),  and  on  the  same  day  it  was 
dissolved  and  added  again  to  the  bishoprick  of  London.  Queen 
Maiy  afterwards  filled  the  church  with  Benedictine  Monks;  and 
Elizabeth  by  authority  of  parliament,  turned  it  into  a  collegiate 
church  subject  to  a  dean,  but  it  retained  the  name  of  a  city,  not  per- 
haps Ijecause  it  had  been  a  bishop's  see,  but  because  in  the  letters 
patent  erectiug  it  into  a  bishoprick  King  Henry  declared :  '  Yolumus 
itaque  et  prsesentes  ordinamus  quod  ecclesia  cathedralis  et  sedes  epis- 
oopalis,  ac  quod  tota  villa  nostra  Westmonasterii  sit  civitas  ipsamqne 
dvitatem  Westmonasterii  vocari  et  nominari  volumus  et  deoemimnfi.' 
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There  was  a  nmilar  clause  in  favor  of  the  other  five  new  created 
cities  in  Cheater,  Peterboro',  Oxford,  Glouceater,  and  Bristol."  ~ 

Nor  does  the  distinction  betw^a  a  city  and  a  towD  at  all 
depend  upon  the  extent  of  ita  municipal  powers  or  privileges. 
In  England  by  the  Municipal  Incorporation  Aet  of  1835,  5  &  G 
Wm.  IV.  c.  76,  a  common  form  of  municipal  government  was 
provided  for  all  the  cities  and  boroughs  to  which  the  Act  ex- 
tended, being  with  but  few  exceptions  all  the  cities  and  towns 
corporate  in  England,  and  so  much  of  the  charters  of  such  cities 
and  boroughs  as  was  inconsistent  with  the  Act  was  repealed ; 
but  notwithstanding  that  the  cities  and  towns  corporate  were 
thereby  so  closely  assimilated,  the  distinction  between  them 
wan  preserved  so  far  at  least  as  respects  their  distinctive  name 
and  style.  Atfy  Oen.  x.  Mayor  of  Worcester ;'  Corporaiion  of 
Bocheater  v.  Lee.* 

It  seems  to  me  therefore  that  the  real,  and  the  only,  but  the 
suffideot  distinction  between  a  city  and  a  town  corporate  (not 
being  a  city)  is  a  titular  one. 

That  is  a  city  which  the  competent  authority  has  seen  fit  to 
establish  as  a  city,  and  that  is  a  town  which  the  competent  au- 
thority has  chosen  to  call  a  town ;  and  into  the  reasons  which 
lead  it  to  use  one  or  other  of  these  titles  or  names  it  is  not 
ustenal  to  enter. 

In  this  case  the  competent  authority,  that  is  to  say  the  Legis- 
lature of  New  Brunswick,  having  seen  fit  to  incorporate  certun 
districts  in  the  parish  of  Moncton  and  the  inhabitants  thereof 
as  a  town  corporate  under  the  name  of  the  town  of  Moncton,  I 
am  of  opinion  that  the  town  of  Moncton  is  technically  and 
really  as  well  as  in  the  popular  sense  a  town  and  not  a  city. 

I  admit  that  on  such  a  construction  of  the  word  the  Act 
must  interfere  with  the  municipal  franchises  and  authorities  of 
the  towns  in  this  Province ;  hut  the  whole  Act  is,  upon  any 
view  of  it,  an  interference  to  some  extent  with  the  municipal 
institutions  of  the  Province. 

Then  as  to  the  provisions  of  the  Act  relating  to  the  time 

when  the  Act  shall  be  declared  to  be  in  force  and  the  difficulty 

}  a  case  like  this,  where  the 

rest  of  the  county  expired  at 

be  some  difficulty,  and  appar- 
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1881. ently  the  Act  in  some  respects  seems  to  have  been  drawn  too 

ExjxiHe  exclusively  in  view  of  the  operation  of  the  Ontario  municipal 
c  LEA\B.  gyg^jjij  but  I  clo  uot  tMuk  the  difficulty  insuperable,  and  being 
clearly  of  opinion  for  the  reasons  l)efore  given  that  Moncton  is 
not  entitled  to  a  separate  vote,  it  becomes  necessary  to  endeavor 
if  possible  to  interpret  the  Act  in  a  way  which  will  give  effect 
to  its  provisions,  rather  than  defeat  it ;  and  it  seems  to  me  that 
the  words,  "  And  when  adopted  in  the  county  or  city  the  Act  is 
to  be  in  force  and  take  effect  in  such  county  or  city  upon,  from, 
and  after,  the  day  on  which  the  annual  or  seini -annual  licenses 
for  the  sale  of  spirituous  liquors  then  in  force  in  such  county 
or  city  will  expire,"  may  be  read  as  though  the  words  "  all  the 
the  annual  or  semi-annual  licenses"  were  used,  instead  of  the 
words  "  the  annual  or  semi-annual  licenses/' 

In  this  view  the  Act  would  be  in  force  in  the  county  of  West- 
morland, including  the  town  of  Moncton,  on  the  expiiy  of  the 
latest  expiring  annual  or  semi-annual  licenses  either  in  town 
or  county. 

There  were  two  other  points  argued.  I  do  not  think  there 
is  anything  in  either.  I  think  the  county  licenses  did  not  ran 
for  three  hundred  and  sixty-five  days  from  the  day  on  which 
the  motion  to  grant  the  licenses  was  made  in  the  county  coun- 
cil in  January,  1880 ;  but  that  such  motion  and  the  licenses 
granted  under  it  are  to  be  read  in  connection  with  the  bye-lawb 
and  regulations  of  the  municipality  relating  to  such  licenses 
and  with  the  Act  of  Assembly.  And  so  reading  them  I  think 
the  licenses  had  expired  at  the  date  of  the  alleged  offence. 

As  to  the  question  respecting  costs,  I  have  no  doubt  The 
procedure  is  to  be  according  to  the  Summary  Conviction  Act; 
and  the  Summary  Conviction  Act  allows  costs  as  incidental  to 
procedure.  It  is  the  same  as  if  these  provisions  of  the  Sum- 
mary Conviction  Act  had  been  embodied  in  the  Canada  Tem- 
perance kct. 

Allen,  C.  J.  Daniel  McCleave  was  convicted  under  "  The 
Canada  Temperance  Act  of  1878,"  for  selling  spirituous  liquors 
in  the  town  of  Moncton,  on  the  23rd  January  last,  and  im- 
prisoned for  non-payment  of  the  fine  imposed  upon  him. 

An  application  was  made  under  the  ConsoL  Statutes,  cap.  41, 
sec.  4,  for  his  discharge ;  and  the  matter  having  been  referred 
to  the  Court,  the  principal  question  was,  whether  the  Act  was 
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in  force  in  the  town  of  Moncton,  no  separate  vote  of  the  rate-        ^^^' 
payers  of  the  town  having  been  taken.  Bn  parte 

The  proceeding  for  bringing  the  Act  into  force  is  by  a 
petition  to  the  (Governor  General  signed  by  one-fourth  of  the 
electors  in  any  county  or  city,  praying  that  a  vote  of  such 
electors  may  be  taken  for  and  against  the  adoption  of  the 
petition.  On  proof  of  the  genuineness  of  the  signatures  to  the 
petition,  and  that  the  notices  required  by  the  Act  have  been 
given,  a  prodamation  issues,  setting  forth  (iriier  alia)  the  day 
on  which  the  poll  for  taking  the  votes  of  the  electors  will  be 
held.  If  more  than  half  of  the  votes  polled  are  in  favor  of 
the  petition,  it  shall  be  held  to  have  been  adopted,  and  the 
returning  officer  shall  accordingly  make  his  return  to  the 
Governor  (General,  who  may  at  any  time  after  the  expiration 
of  sixty  days  from  the  adoption  of  the  petition,  by  an  order  in 
CooDcil  published  in  the  Ca/nada  Gazette,  "declare  that  the 
second  part  of  the  Act  shall  be  in  force  and  take  effect  in  such 
county,  or  city,  upon,  from,  and  after  the  day  on  which  the 
annual  or  semi-annual  licenses  for  the  sale  of  spirituous  liquora 
then  in  force  in  such  county  or  city  will  expire." 

A  petition  from  the  requisite  number  of  electors  of  the 
county  of  Westmorland  was  presented  to  the  Governor  Gen- 
eral, upon  which  a  proclamation  issued,  and  a  vote  was  taken 
adopting  the  petition;  whereupon  an  order  in  Council  was 
made  on  the  10th  May,  1880,  by  which  the  second  part  of  the 
Act  was  "declared  to  be  in  force  and  take  effect  vn  ike  covmty 
of  Westmorla/nd  upon,  from  and  after  the  day  on  which  the 
annual  or  semi-annual  licenses  for  the  sale  of  spirituous  liquors 
then  in  force,  in.  the  said  cownty  expired." 

The  question  is,  whether  by  this  proclamation  and  the  pro- 
ceedings on  which  it  was  based,  the  Canada  Temperance  Act 
came  in  force  in  the  town  of  Moncton,  which  is  situated  in  the 
county  of  Westmorland;  or,  whether  a  separate  election  should 
have  been  held  for  the  town  ? 

Moncton  was  incorporated  by  the  Act  38  Vic.  cap.  40,  the 
third  section  of  which  declares  that  the  administration  of  the 
ti^scal,  prudential  and  municipal  affairs,  and  the  whole  local 
government  of  the  town  shall  be  vested  in  a  town  council,  con- 
^i^ting  of  six  councilloi-s  and  a  chairman,  and  in  no  other  power 
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^8^^'  or  authority  whatever.  The  67th  section  enacts  that  all  the 
Exparu  powers  vested  in  the  (General  Sessions  of  the  county  of  West- 
morland for  regulating  the  sale  of  spirituous  liquors,  shall  be 
transferred  to,  and  vested  in,  the  town  council,  so  far  as  snch 
laws  may  be  applicable  to  the  town,  and  that  no  general  or 
special  Sessions  for  the  county  shall  have  power  to  grant  any 
tavern  licenses,  or  to  make  any  rules  or  regulations  respecting 
the  same,  to  be  in  force  within  the  town. 

So  far  as  relates  to  the  sale  of  spirituous  liquors,  and  indeed 
for  all  local  purposes,  the  town  of  Moncton  is  entirely  separate 
and  distinct  from  the  county  of  Westmorland,  which  is  a 
Municipality  by  itself,  having  no  control  over  the  town  of 
Moncton.  The  licenses  for  the  sale  of  liquors  in  the  county 
were  granted  by  a  different  body,  and  expired  at  a  different 
time,  from  those  granted  by  the  Town  of  Moncton ;  and  in 
that  respect,  there  was  no  more  connection  between  them  than 
if  they  had  not  been,  geographically,  parts  of  the  same  county. 

It  was  contended,  in  opposing  the  application,  that  as  Monc- 
ton was  not  a  city,  eo  nomime,  it  was  not  entitled  to  a  separate 
vote  on  the  adoption  of  the  Act,  but  came  within  the  procla- 
mation of  the  10th  May,  and  consequently  the  Act  would  be 
in  force  in  the  Town  on  the  expiration  of  its  licenses,  on  the 
15th  December,  1880,  though  it  would  not  take  effect  in  the 
other  parts  of  the  County  until  the  24th  January,  1881,  the 
day  on  which  the  County  licenses  expired. 

The  second  section  of  the  Canada  Temperance  Act  declares 
that  the  word  "county"  includes  "every  town,  township, 
parish  and  other  divbion  or  municipality,  except  a  city,  within 
the  territorial  limits  of  the  county,  and  also  a  union  of  counties 
where  united  for  municipal  purposes." 

It  is  obvious  from  this  section,  that  every  town  cannot  be 
regarded  as  a  city,  and  therefore  the  word  "  city  "  must  be  un- 
derstood as  importing  something  more  than,  or  something  differ- 
ent from  a  "  town."  But  the  section  does  not  define  in  what 
this  difference  consists.  Lexicographers  have  given  a  variety 
of  definitions  of  the  term  "  city."  Dr.  Johnson  has  given  t^o : 
1.  "  A  large  collection  of  houses  and  inhabitants.  2.  [In  the 
English  law]  a  town  corporate  that  hath  a  bishop  and  a  cathe- 
dral church."    In  the  Imperial  Dictionary  it  is  thus  defined:  L 
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"  In  ft  general  sense,  a  large  town ;  a  large  number  of  houses 
ud  Inhabitants  established  in  one  place.  2.  In  the  United 
States,  a  corporate  tovn ;  a  town  or  oollective  body  of  inhabit-  ' 
ints  incorporated  and  governed  by  particular  officers,  as  a 
mayor  and  aldermen.  In  Great  Britain,  a  city  is  said  to  be  a 
tuwn  corporate  that  has  a  bishop  and  a  cathedi'al  church ;  but 
this  U  not  always  the  fact"  In  Chambers'  Encyclopedia  it  is 
&aid  that  though  in  England  the  term  "  city  "  is  said  to  be  con- 
fined to  towns  or  boroughs  which  are,  or  have  been,  the  seats  of 
bishops'  sees,  yet  Uiis  restriction  rests  on  no  sufficient  grounds ; 
and  Uiat  the  cities  of  the  Kingdom  fu:e  certain  towns  of  prin- 
dpal  note  and  importance,  all  of  which  either  are  or  have  been 
SW3  of  bishops ;  bnt  that  (here  seems  to  be  no  necessary  con- 
nection between  a  city  and  a  see.  For  which  1  Steph.  Com. 
I!4,  is  cited.  In  the  Encyclopedia  Britannica  the  following 
deGnitions  are  given : — 

"This  word  derived  through  the  French  eitS,  from  the  Latin,  civitag, 
is  Qsed  in  England  with  considerable  laxity,  as  a  Uttle  more  than  a 
spaayiDe  for  town,  while  at  the  same  time  there  is  a  kind  of  tradi- 
tional feeling  of  di^ty  connected  with  it.  It  was  maintained  by 
Coke  and  Blackatone  that  a  city  is  a  town  incorporated,  which  is,  or 
has  been,  the  see  of  a  bishop,  and  this  opinion  has  been  Terj  gen- 
Tilly  adopted  since.  It  does  not  correspond,  however,  with  actual 
English  na^e ;  for  Westminster,  on  the  one  hand,  is  called  a  city, 
although  it  has  no  corporation  ;  and  Thetford,  Sheiboume  and  Dt,r- 
cliater  are  ne»er  so  designated,  although  they  are  regularly  incorpo- 
nied,  and  were  once  Episcopal  sees.  It  is  true,  indeed,  that  the 
Ktoal  tea  in  the  country  all  have  a  formal  right  to  tlie  title,  and 
that  Westnunster  is  the  only  place  n-ithout  a  bishop,  that  has  the 
suae  claim.  In  the  United  States,  where  the  ecclesiastical  distinc- 
tion does  not  exist,  1A0  application  of  the  term  depvnth  on  tAe  land 
tnd  aterU  of  (A«  iKMiidfiil  privileges  posnegged  by  the  eorporalitma  ; 
Mid  charters  are  given  raising  from  the  rank  of  Town  to  that  of  City. 
ing  with  its  derivation, 
9  social  life  and  corporate 

The  Canada  Temper- 
I  merely  a  large  collec- 
he  Act  has  not  defined 
e  must  have  recourse 
if  possible,  in  what 
hether  any  of  the  defi- 
referred  to,  will  apply. 
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^^^-  It  is  a  canon  of  construction  in  such  cases,  that  the  langaagc 
Exparu  of  a  statute  must  be  construed  ^ecMmdwrn  mbjectam  materiam, 
and  that  it  must  be  understood  in  the  sense  which  best  har- 
monizes with  the  subject  matter.  Even  technical  terms,  which 
are  primarily  to  be  understood  in  the  sense  in  which  they  are 
employed  in  the  science  or  art  to  which  they  belong,  must 
yield  to  this  rule  of  construction  "  as  soon  as  the  judicial  mind 
is  satisfied  that  another  than  that  is  more  agreeable  to  the  ob- 
ject and  intention  of  the  Legislature/'  Maxwell  on  Stat  50. 
In  Bex  V.  Hall,^  Abbott,  C.  J.,  said :  "  The  meaning  of  particu- 
lar words  in  Acts  of  Parliament  is  to  be  found  not  so  much  in 
a  strict  etymological  propriety  of  language,  nor  even  in  a 
popular  use,  as  in  the  subject  or  occasion  on  which  they  are 
used,  and  the  object  that  is  intended  to  be  attained/'  See 
also,  Colchester  v.  Kewney.^ 

Assuming  that  in  its  strict  technical  and  legal  sense,  the 
word  "  city  "  would  import  only  a  corporate  town  which  had 
been  or  was  a  bishop's  see ;  such  a  meaning  is  manifestly 
foreign  to  the  occasion  on  which  it  is  used  in  this  Act  The 
Legislature  was  dealing  exclusively  with  the  subject  of  tem- 
perance, and  the  traffic  in  intoxicating  liquors — ^with  the  pro- 
motion of  the  one  and  the  suppression  of  the  other.  Whether 
Moncton  is  called  a  city  in  the  Act  of  incorporation  or  not,  is 
of  no  importance  in  the  view  which  I  take  of  the  Act  But 
"  the  nature  and  extent  of  the  municipal  privileges  "  conferred 
upon  it  by  its  charter  are  of  great  importance. 

Why,  it  may  be  asked,  is  a  city  excepted  from  the  interpre- 
tation of  the  word  "county"  in  the  second  section  of  the  Act? 
Clearly  because  it  possesses  peculiar  municipal  privileges,  and 
is  governed  by  its  own  laws,  distinct  from  the  rest  of  the 
county — it  has  an  autonomy  of  its  own.  In  that  respect,  the 
rights  and  powers  of  a  city,  and  those  of  an  incorporated  town 
are  identical.  Then,  do  not  all  the  reasons  which  require  a 
separate  vote  by  the  ratepayers  of  a  city  to  bring  the  Act  into 
operation  within  it,  apply  with  equal  force  to  an  incorporated 
town  ?  Is  it  because  the  chief  officers  of  the  former  are  called 
a  mayor  and  aldermen,  that  it  has  this  right ;  or  is  it  because  it 
has  the  right  of  local  self-government,  distinct  from  the  rest  of 

u&aa,i8s.  9L.  B.  1  BxdL  sea 
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the  county  in  which  it  is  territorially  included,  and,  &s  such, 
has  the  right  to  decide  whether  the  Act  shall  go  into  operation 
within  its  limits  ?  The  answer  to  this  question  is,  I  think,  very 
clear.  If  then,  the  intention  of  the  Legislature  was  that  the 
rat^-paj-ers  of  a  city  should  not  be  affected  by  a  vote  taken  in 
tli(!  county  under  the  Act,  I  am  unable  to  understand  why  a 
different  rule  should  be  applied  to  the  town  of  Moncton,  which 
though  not  in  name  a  city,  possesses  all  the  essential  powers  of 
one — the  power  to  make  its  own  laws,  and  regulate  its  own 
fiscal  and  municipal  afraiis,  without  any  external  control. 

The  intention  of  the  Legislature  is  that  the  enforcement  of 
the  Act  should  depend  altogether  upon  local  option,  and  that 
such  option  should  be  exercised  by  the  locality  particularly  in- 
ttrested.     If  the  rate-payers  of  the  county  can  by  a  vote  pro- 
C'lre  the  enforcement  of  the  Act  in  the  town  of  Moncton,  and 
prevent  the  sale  of  liquors  there,  then  the  exclusive  powers 
given  to  the  town  by  its  Act  of  incorporation,  to  grant  licenses 
and  regulate  the  sale  of  liquors  within  the  town,  are  practically 
ippealed  by  the  votes  of  persons  who  have  no  connection  with 
the  town,  and  according  to  its  charter,  no  voice  in  the  manage- 
ment of  its  affairs,  or  the  disposal  of  its  revenues. 
If  the  Act  is  to  be  brouerht  into  force  by  the  order  in  Council, 
ty,  on  which  day  is  it  to  come 
f  the  licenses  granted  by  the 
county  ;     Or,  on  one  day  in 
he  county  ?    I  think  the  9fith 
it  was  to  go  into  force  on  one 
tended  to  have  operation,  and 
ppose  the  licenses  in  Moncton 
liose  in  the  county,  instead  of 
-would  the  Act  have  been  in 
anuary,  and  not  in  the  town 
nging  it  into  fni-ce  was  baaed 
the  same  order  in  Council  ? 
such  circumstances,  be  Iwth 
s  of  the  county  at  the  same 

to  the  rules  of  construction 
lew  of  the  fact  that  the  licen- 
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1881.  ses  in  Moncton,  and  those  in  the  county  were  granted  by 
Sxparu  separate  and  distinct  local  authorities,  having  in  this  matter,  no 
connection  with  each  other,  and  that  the  licenses  expired  at 
different  times,  I  think  Moncton  is  a  city  within  the  meaning 
of  the  Act,  and  is  not  affected  by  the  order  in  Council  of  the 
10th  May,  declaring  the  Act  to  be  in  force  in  the  county  of 
Westmorland. 

For  these  reasons,  I  think  the  order  for  discharge  should  be 
granted. 

Weldon,  J.  By  the  order  in  Council,  the  Act  was  to  be  in 
force  in  the  county  on  the  expimtion  of  the  liceases.  I  think 
the  licenses  did  not  expire  until  the  24th  of  Januarj%  1881,  and 
that  the  conviction  on  the  23rd  cf  that  month  was  therefore 
bad,  and  the  applicant  should  be  dischaiged. 

Wetmore,  J.  I  am  a  good  deal  impressed  with  the  position 
that  Moncton  is  a  city,  within  the  meaning  of  the  Canada 
Temperance  Act,  but  I  do  not  find  myself  called  upon  to  express 
any  opinion  on  the  point,  as  I  agree  with  my  brother  Weldon, 
that  the  licenses  in  the  County  had  not  expired  at  the  time  of 
the  alleged  offence. 

Duff,  J.  I  concur  in  the  judgment  of  the  learned  Chief 
Justice. 

Palmer,  J.,  not  having  heard  the  argument  took  no  part 

Referred  back  to  Mr.  Justice  King  to  carry  out  the  judgment 
of  the  Court. 


The  following  judgment,  delivered  by  Mr.  Justice  Palmer  in 
a  matter  coming  before  him  at  Chambers  involving  the  points 
decided  in  the  preceding  ca^^e  of  /ijr  j>(trfe  MeCleave.  is  published 
here  with  His  Honor's  consent : — 

Tills  is  an  application  to  set  aside  the  conviction  of  the  defendant 
for  selling  at  Sackvillc,  in  the  County  of  Westmorland,  liquor  without 
a  license  under  Chap.  105  Consolidated  Statutes.  Tlie  offence  vns 
cltarly  proved,  but  it  was  contended  that  at  the  time  it  was  committal 
the  second  part  of  the  Canada  Teinpenmce  Act,  1878,  was  in  force  in 
the  County  of  Westmorland,  and  that  it  re^iealed  the  105th  Chap,  of 
Consolidated  Statutes  by  implication.  ' 

The  following  facts  were  proved  or  admitted  on  the  trial ;  that  the 
petition  provided  by  the  first  part  of  the  Act  was  signed  by  more 
than  one-fourih  oi  the  electors  of  Westmorland,  whether  the  Town  of 
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Moncton  was  inclnded  in  the  County  or  not ;  tLat  sucli  petition  had *^^- 

been  duly  forwarded  to  the  Governor  General,  and  he  had  duly  iasued  ^  parte 
s  proclamation  for  the  election  in  the  County  of  Westmorland  ;  that  McOi.ea\tc. 
snch  election  waa  held  and  the  retwrning  officer  took  the  votes  of  the 
electors  of  the  To*  n  of  Moncton  as  if  itwere  inchided  in  such  County; 
that  the  vot«s  were  in  favor  of  bringing  the  Act  into  force,  and  there 
■Tisa  majority  in  favor  of  it  whether  Moncton  wna  included  or  not ; 
tbataucli  retnming  officer  made  his  return  to  that  effect  to  the  Governor 
General,  as  provided  by  the  Act,  and  there  was  no  scrutiny  or  objec- 
tion to  the  election  or  retmu,  whereupon  the  (.lovemor  General  duly 
isaued  and  published  the  jiixiclamation  pi-ovidc^l  by  tlie  Act  for  bring- 
ing the  second  |>art  into  foi'ce. 

For  the  pi-osecutJon  it  whk  objected  l>efore  me  that  tin-  town  of 
Moncton  was  a  city,  and  should  not  have  l)een  included  in  the 
election,  and  therefore  the  election  waa  void,  and  the  Governor 
(■en«ral  had  no  right  to  isBue  the  ])voclauiation  to  bring  the  law  into 
foiw,  and  consequently  it  was  not  in  foi-ce.  To  this  it  was  answered 
that,  if  that  waa  an  objection  to  the  validity  of  the  election,  thin  objec- 
tion should  have  been  taken  before  the  returning  officer,  or  by  petition 
to  the  Judge  of  the  County  Court,  under  the  61at  section  of  the  act ; 
(Imt  the  acts  of  the  returning  officer  in  deciding  how  to  hold  the  elec- 
tion and  determining  its  results  were  judicial  acts  and  his  rt'tnm  con- 
i-lusive,  and  until  set  aside,  authorized  the  ju'octaniation,  and  the  facta 
properly  stated  in  it  could  not  be  controverted  in  a  collateral  pro- 
teeding. 

i.  That  the  election  in  the  rest  of  the  County  waa  good  without 
Moncton  and  the  return  correct,  and  if  there  bad  been  a  scnitiny,  it 
could  not  have  been  set  aside,  even  if  it  had  been  decided  that  Monc- 
ton was  a  city,  and  that  the  vote  should  not  have  been  taken  therein, 
.ind  therefore  the  return  good. 

'i.  That  the  town  of  Moncton  is  not  a  city  within  the  meaning  of 
the  Act,  and  therefore  was  properly  included  in  the  election. 

T  1 _  .1 —  — :_: —  —  .11  .1 — jg  points,  which  I  will  express. 

iurt,  and  my  brethren  have  dif- 
lat  no  one  Judge  ought  to  act 
a  majority  of  the  Court.  And 
f  that  point  had  tui'ned  it.  I 
ir  advice,  but  as  the  other  points 
be  of  no  use,  as  it  is  not  likely 
ihat  point 

fie  of  the  Act  is  looked  at,  the 
vided  for  is  about  identical  with 
It  provide*  for  the  returning 
<  accept  or  reject  ballots  and 
It ;  and  the  53rd  section  enacts 
kl,  in  the  presence  of  the  agents, 
nine  the  result — and  if  this  is 
le  County  Court  Judge,  it  is  bis 
This  has  all  the  requisites  of  a 
been  decided  to  be  judicial  in 
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1881.  election  for  Parliament,  under  statutes  precisely  similar.  By  the  58th 
E.C  7Kirte~  action,  the  returning  oflicer  shall  within  two  weeks  alter  the  sum- 
McClkave.  ining  up  of  the  votes,  if  no  Judge  has  appointed  a  time  to  tiy  the 
correctness  of  the  election  (or  in  case  of  a  scrutiny  immediately  after 
the  decision  of  the  Judge  therein)  he  shall  make  his  return  certifyinj: 
either  his  o^vn  or  the  Judge's  decision,  and  when  such  matter  Las 
been  adopted  by  the  electoi*s,  the  Governor  (Jenenxl  is  authorized  to 
issue  his  proclamation  declaring  the  second  part  of  the  Act  in  force. 
It  api real's  to  me  to  be  monstix)us  that  after  all  this  is  done  and  au 
election  held,  and  the  proper  returning  oflicer  has  made  his  return,  by 
which  he  has  decided  that  the  election  has  been  carried  on  as  the  law 
directs  and  the  result  has  been  as  he  has  decided,  to  have  that  ques 
tioned  in  any  other  way  than  as  the  Act  points  out  by  appeal  by  way 
of  scrutiny  before  the  County  Court  Judge.  All  the  inhabitants  of 
Westmorland  under  severe  penalties  are  obliged  not  to  violate  the  law 
and  consequently  to  know  whether  or  not  the  law  is  in  force.  Tliey 
find  that  the  i)roclamation  is  issued  bringing  it  into  force,  and  that  an 
election  was  held  and  the  proper  returning  officer  made  the  return  n^ 
(juired  by  the  Act  authorizing  the  proclamation.  Ought  they  to 
be  obliged  to  incpiire  further,  or  ought  that  to  be  conclusive  until  set 
aside  by  some  competent  authority  1  In  my  opinion,  all  authority 
and  reason  are  in  favor  of  treating  these  as  judicial  acts  and  conclu- 
sive until  set  aside.     8ee  Cullen  v.  Morris ;^  Tozer  v.  Child.' 

The  question  to  be  decided  by  the  election  is  of  great  consequence 
to  the  whole  public — whether  a  proper  election  has  been  held  or  nut 
— and  the  decision  arrived  at  is  not  a  matter  between  party  and 
party,  but  one  affecting  the  rights  of  voters  and  of  the  whole  commu- 
nity. The  proceedings  took  place  before  the  returning  officer,  witli 
an  appeal  to  the  County  Court  Judge.  Such  officer  is  authorized  to 
ai)point  agents  to  attend  to  represent  persons  desirous  to  oppose,  and 
also  persons  desirous  of  promoting  the  law,  at  the  voting  and  at  tLe 
iinal  summing  up  of  the  votes,  and  consequent  determination  of  the 
question,  and  the  law  also  provides  a  mode  of  carrying  on  a  scrutiny 
by  way  of  apixjal.  Will  it  not  be  most  inconvenient  and  unreason- 
able that,  after  all  this,  and  after  the  opportunity  of  doing  so  in  the 
regular  way  was  past,  the  same  persons  should  be  allowed  in  a 
collateral  proceeding  to  deny  the  truth  of  the  return  of  the  return- 
ing officer  1  It  was  competent  for  them  to  raise  the  question,  and 
ilispute  the  fact  before  him,  and  they  knew  he  must  deteimine  it, 
and  if  wrong  the  remedy  was  by  appeal  provided  by  the  Act 
The  issues  that  might  be  raised  in  that  proceeding  ai*e,  whether 
Moncton  did  vote,  and  if  so,  whether  or  not  it  should  have  voted,  and 
whether  the  act  was  agreed  to  be  adopted  by  the  vote.  These  are  the 
issues  distinctly  raised  and  the  ])arties  might  have  gone  into  it  if  they 
chose,  or  they  inight  have  abstained  from  doing  so.  The  decision  of 
the  returning  officer  w^as,  that  by  the  election  it  had  been  properly 
decided  to  adopt  the  act,  and  consequently  he  made  his  return  accord- 
ingly, and  if  any  appeal  had  been  made  to  a  County  Court  Judge,  that 

1 2  8Urki0  677.  ^7  £1  4c  Bl  877. 
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judge  must  have  decided  the  matter  and  the  return  made  accordingly.  1881. 
Li  either  case  the  matter,  it  seems  to  me,  l)ecomes  resjvdicata.  Suppose  ^  varU 
tkere  Lad  been  a  scnitiny  and  an  appeal  to  the  County  Coui-t  Judge  in  McClbavk. 
thi8  case  and  the  same  issue  raised  as  was  attempted  to  be  raised  before 
the  Justices  in  this  case,  the  same  evidence  given,  and  the  arguments 
of  counsel  the  same,  and  the  judge  had  decided  that  the  election  had 
properly  decided  to  adopt  the  act,  I  cannot  think  in  that  case  that  the 
intention  of  the  legislature  could  be  that  afcer  such  full  enquiry  and 
the  matter  fully  determined  by  the  Judge,  that  the  same  question  could 
be  brought  under  discussion  before  any  tribunal  that  might  have  to 
administer  the  law  brought  into  force  under  the  Act.  In  my  view 
the  very  nature  of  this  legislation  requires  the  contrary  to  make  such 
a  law  respected.  It  is  most  important  that  all  persons  who  are  to  l)e 
bound  by  it  should  know  whether  or  not  it  is  in  force  and  know  this 
vith  absolute  certainty  and  to  that  end  the  legislature  has  devised  and 
enacted  most  elaborate  machinery  to  determine  this  ix>int  once  for  all. 
The  return  cannot  be  made  without  an  appeal  of  any  person  that  may 
^)e  affected  by  it  if  he  may  wish  it,  and  having  it  determined  whether 
or  not  it  ought  to  be  made  and  after  it  is  made  machinery  is  jirovided 
to  enable  the  Governor  General  to  determine  whether  it  is  such  that 
he  ought  to  bring  the  Act  into  force  and  I  think  it  follows  that  when 
such  determination  is  made  it  is  a  judicial  act  of  which  the  return,  so 
long  as  it  stands,  is  the  incontrovertible  record,  and  when  the  procla- 
mation is  issued  thereon,  as  provided  by  the  Act  it  is  final  and 
conclusive  until  set  aside,  and  cannot  be  impeached  in  collateral  pro- 
ceedings. The  law  is  clear  that  if  a  matter  can  be  brought  forward  on 
a  former  proceeding  it  is  not  to  be  made  the  subject  of  a  Bul)sequent 
proceeding,  and  it  is  a  rule  of  the  common  law  that  when  a  person 
has  an  opportunity  to  object  to  a  decision  of  a  competent  tribunal,  and 
does  not  do  so,  he  is  as  much  bound  by  it  as  if  he  had  raised  it,  and 
it  had  been  decided  against  him,  and  this  was  ruled  by  Mr.  Manners 
^iutton  with  reference  to  an  election  for  Parliament  in  ^e  Southhamp- 
ton case  (Rogers  on  elections,  10th  ed.,  461),  and  if  there  was  no 
authority  on  the  subject  in  view  of  the  mischievous  effect  of  any  other 
nile,  I  should  be  prepared  to  rule  that  if  an  election  was  held  under 
the  Act,  and  the  returning  officer  allowed  to  make  a  return  in  due 
course  and  form  without  objection,  such  return  would  be  conclusive, 
aud  it  would  not  be  in  the  power  of  any  person  to  question  it  when 
the  law  brought  into  force  in  consequence  of  it  was  attempted  to  l)e 
enforced  against  him. 

Any  other  would  lead  to  conflicting  and  contradictory  decisions  and 
consequent  confusion  ;  this  would  secure  uniformity  and  certainty  in 
'he  administitition  of  the  law.  The  rule  is  that  the  estop{)el  in  such 
»aj>es  binds  all  ])ersons  that  had  an  opportunity  to  contest  the  decision 
iubt  as  if  they  had  so  contested  it.  See  Regirui  v.  Hariington  Middle 
V"«rter/*  Jewsberry  v.  Mummery  ;'^  and  Chirch  v.  AbelL^  And 
^e  decided  in  Everitt  v.  Lynds,*'  that  the  returning  officer's  return 
ou  an  attachment  was  a  record,  and  therefore  conclusive,  and  if  so 
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1881.  it  would  appear  absnrd  to  hold  that  so  important  a  return  as  that 
~j^  ^^  of  the  result  of  an  election  on  which  a  solemn  act  of  state  and  the 
McClkavk.  foundation  of  a  law  of  the  land  was  intended  to  rest  and  with 
reference  to  which  that  law  had  provided  the  most  ample  powers 
to  contest  it  to  every  person  to  be  affected  by  it,  might,  after  allowing 
it  to  be  made  without  objection  and  |)ossibly  after  the  law  had  been 
administered  and  obeyed  for  yeai-s,  be  disputed  and  tried  out  over 
and  over  again  at  any  time  one  may  choose.  I  for  one  give  my 
voice  against  any  such  right.  So  far  from  such  rule  being  the  true 
nde,  I  think  the  books  are  full  of  cases  to  show  that  when  acts  such 
as  these  if  the  person  de  facto  acted,  and  made  his  return,  it  would 
be  valid  and  could  not  l>e  impeached  in  a  collateral  proceeding.  On 
this  ground  the  case  of  Brown  v.  O^ConneU^  was  decided. 

Then  as  to  the  second  point  I  think  it  is  equally  clear  if  the  Town 
of  Moncton  is  not  a  part  of  Westmorland  County  and  should  not  have 
voted,  the  fact  that  it  did  vote  and  decided  the  same  way  as  the  rest 
of  Westmorland  cannot  in  any  way  that  I  can  sec  affect  tlie  vote  of 
the  rest  of  Westmorland.  In  that  case  the  election  was  complete 
without  it,  and  if  there  had  been  a  scrutiny  and  those  votes  rejected 
the  return  would  have  been  the  same.  If  the  question  had  l»een 
whether  the  Act  was  in  force  in  Moncton,  that  would  have  been  a 
different  question,  for  if  Moncton  is  a  city  and  as  such  entitled  to  an 
election,  it  has  not  had  it  at  all.  There  has  been  no  election  for 
Moncton,  only  one  for  Westmorland,  and  if  Moncton  is  not  a  part  of 
the  electoral  district  of  Westmorland  under  the  Act  there  has  been  no 
election  for  Moncton. 

I  am  also  of  opinion  that  the  defendant  is  right  in  his  contention 
on  the  third  point,  although  that  opinion  I  give  with  some  hesitancy 
in  view  of  a  different  opinion  which  I  have  understood  my  brethren 
the  Chief  Justice  and  Mr.  Justice  Duff  gave  last  term  in  the  case  of 
Ex  parte  McCleave.  I  have  the  misfortune  not  only  to  differ  from  the 
conclusions  they  came  to,  but  have  also  been  unable  to  see  the  rea- 
sons they  give  for  their  opinions,  but  I  have  been  favored  with  the 
very  scholarly  and  able  judgment  of  Mr.  Justice  King  who  differed 
from  them,  with  whose  reasons  and  conclusions  on  this  point,  I  entirely 
agree.  At  the  same  time  I  do  not  think  the  defendant  is  driven 
to  the  considerations  mentioned  in  that  judgment  but  there  is  ample 
in  the  Act  itself  to  show  that  Moncton  is  not,  and  could  not  be  a  city 
intended  by  the  Act. 

Moncton  is  not  a  city  according  to  any  ]K>ssible  definition  of  a  city, 
except  that  it  is  a  town  and  is  a  corporate  body  having  munici[Mil 
fiunchises  and  rights.  It  is  not  the  seat  of  a  bishopric,  and  therefore 
is  not  an  ecclesiastical  city.  It  never  was  declared  a  city  by  royal 
charter  nor  by  any  Act  of  any  Legislature,  and  there  is  no  evidence 
that  it  was  even  commonly  called  a  city.  On  the  contraiy,  the  Act 
incorporating  it  names  it  the  "Town  of  Moncton,"  and  it  is  designated 
a  town  both  in  that  Act  and  in  every  Act  afterwards  relating  to  it 
This  was  the  condition  of  it  at  the  passing  of  the  Canada  Temperance 
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Act.  At  that  time  in  Canada  there  were,  and  still  are,  several  cor-  18SI. 
porations  having  municipal  powers  and  franchiaes  created  hj  Royal  Exuarie 
charter  or  legislative  enactment  that  were  named  by  the  jwwere  that  McCi^v^ 
creat«d  them  ''citiea."  In  this  Province  there  were  only  two  such — 
Saint  John  and  Frederictan.  I  remembei-  Halifax  in  Nova  Scotia  ; 
Quebec  and  Montreal  in  Quebec ;  Toronto,  Ottawa,  and  Hajuilton  in 
Ontario.  These  were  places  el'  more  importance  than  other  incoqtor- 
i^led  places  called  "  towns,"  many  of  which  were  in  the  difTerent 
Pro^-inces,  Besides  these  there  were  otJier  placea  having  munici|uil 
powers  and  franchises  that  were  not  made  towns  or  cities.  In  this 
sute  of  things  the  Act  that  we  are  called  upon  to  construe  was  pasaed, 
which  in  its  effect  would  in  all  those  cases  take  away  some  franchises, 
rij^hts  and  revenuea  in  all  of  these  places  where  it  came  into  force, 
ind  this  was  not  to  be  done  without  a  majority  vote  either  of  tliose 
places  themselves,  or  of  the  whole  county  in  which  they  were  situate', 
anil  it  was  strenuously  argued  before  me  that  the  Act  ought  not  to  be 
construed  to  do  this  without  the  vote  of  the  niunici])a]ity  from  which 
rights  were  taken  away.  I  admit  that  this  might  be  a  good  consider- 
ation for  the  Legislature  not  to  pass  such  an  Act,  if  that  was  the 
policy  ot  the  Act,  but  they  have  the  power  to  do  it  in  one  case  one 
way,  and  in  otJiers  another  ;  that  thLi  is  not  the  policy  of  the  Act, 
is  perfectly  clear  by  the  words  of  it.  For  it  is  sometimes  made  to 
depend  upon  the  vote  of  the  whole  County,  which  by  the  same  section 
of  the  Act,  includes  every  town,  township,  parish,  and  other  division  or 
mnmcipality  (except  acity)  within  the  teiTitoiial  limits  of  the  County. 
Sorely  it  is  clear  from  this,  ns  words  can  make  it,  that  there  can  be 
no  election  in  any  place  that  is  not  a  rauniciiiality  and  consequently 
that  the  Legislature  intended  the  Act  to  come  into  force  and  affect 
iJiiinicipaJ  rights  without  a  sepai'ate  election  in  each  municipality, 
iiut  I  am  asked  why  then  are  cities  to  have  sejiarate  elections^  My 
Htiiiwer  to  that  queation,  bh  a  Judge,  is  Itecause  the  Legislature  has 
said  so  in  plain  language,  and  if  I  am  asked  why  they  said  so,  although 
I  cannot  tell,  I  can  only  conjecture.  It  may  have  been  that  while 
thRy  <lid  not  consider  it  good  policy  to  have  a  separate  election  in  all 
the  towDB  and  municipalities,  they  thought  it  would  be  good  policy  to 
hivf  ,^uch  in  the  municipalition  that  were  cities  as  they  knew  they 
npi-e  few  and  important. 

The  rule  laid  down  for  the  interpretation  of  statutes  by  the  Court 
in  Jieg.  V.  Berektt,^  is  "that  such  sense  is  to  be  mode  upon  the  whole 
M  that  no  clause,  sentence  or  word  ehall  prove  superfluous,  void  or 
insignificant,  if  by  any  otlier  construction  they  may  be  all  made  use- 
ful and  pertinent,"  and   Lord  Holt  in  Hnrcourl  v.  Fox,-  says  "We 
Wduld  lie  very  bold  men  when  we  are  entrusted  with  the  interpreta- 
tion of  Acta  of  Parliament  to  reject  any  words  that  are  sensible  in 
the  language  of  an  Act  is  clear  and 
;ct  to  it  whatever  may  be  the  conse- 
Is  of  the  Statute  speak  the  intention 
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1881.  Lord  Denman  in  Rex  v.  ArcJdnshop  of  Canterbury ^^  says,  **My 

'^.pcirU  ^*^^^®r  Coleridge's  admirable  argument  has  confirmed  me  in  the 
McClxan'e.  opinion  of  the  danger  of  exposing  an  Act  of  Parliament  and  the 
most  simple  construction  of  the  plainest  language  to  the  speculations 
of  those  who  will  bring  those  forgotten  books  down  and  wipe  tbe  cob- 
webs from  decretals  and  canons  before  they  can  find  one  argument  for 
disturbing  the  settled  practice  of  300  years."  Having  so  cxiXHinded 
the  statute  it  only  remains  to  enforce  and  administer  the  law  as  it  is 
found  to  l)e,  notwithstanding  the  consequences  political  or  otherwise, 
and  notwithstanding  the  fact  that  it  may  be  a  very  generally  received 
opinion  that  the  particular  emictment  in  a  question  does  not  produce 
the  effect  which  the  Legislature  intended  or  might  with  advantage  be 
disregarded.  Again  Pollock,  Chief  Baron,  in  Miller  v.  Salomomr 
says,  that  words  used  in  a  statute  must  be  considered  to  be  used  in 
the  sense  which  they  ordinarily  bore  in  this  county  at  the  time  the 
statute  was  passed. 

Bearing  these  rules  in  mind,  let  us  look  at  the  statute.  The  words 
of  the  2nd  section  are  that  in  that  Act  the  word  "county"  shall  include 
every  town,  township,  parish  and  other  division  or  mimicipality 
(except  a  city)  within  the  territorial  limits  of  the  county.  Applying 
the  first  and  the  last  rules  to  these  words,  it  is  plain,  to  make  all 
those  words  have  a  meaning,  there  must  be  something  understood  by 
towns,  townships,  parishes  and  other  divisions  or  municipalities  that 
were  not  cities  within  the  limits  of  some  of  the  counties,  and  that 
those  words  would  include  the  cities,  otherwise  there  would  be  no 
necessity  for  the  exception,  for  all  exceptions  must  be  pai*t  of  what 
would  be  otherwise  included.  What  were  those  according  to  the 
ordinary  meaning  of  those  words  ? 

Is  it  not  clear  that  such  towns  and  municipalities  as  would  include 
cities,  if  the  cities  had  not  been  excepted,  were  places  having  muni- 
cipal government,  and  either  were  designated  towns  by  the  Act  creat- 
ing their  municipal  powei*s,  or  in  other  words  the  municipality  or 
such  municipalities  as  were  ordinarily  called  towns,  and  also  other 
municipalities  that  were  neither  so  designated  or  called  ?  Apply  theiu 
to  the  condition  I  have  mentioned  of  Canada,  and  bearing  all  this  in 
mind,  to  my  mind  it  is  impossible  to  use  language  more  plain,  ex- 
plicit and  impossible  to  be  misunderstood,  to  express  all  towns  in 
Canada,  such  as  Moncton,  which  not  only  was  designated  a  town  in  the 
Act  giving  it  its  municipal  powers  and  rights  but  has  been  com- 
monly called  a  town  ever  since,  and  never  was  designated  or  called  a 
city,  and  therefore  such  is  not  the  meaning  that  such  language  bon* 
at  the  time  of  the  passing  of  the  Act.  It  was  argued  before  me  that 
a  town  and  a  city  are  the  same  thing.  If  so,  I  never  heard  of  it 
before.  I  myself  always  understood  that  the  word  "city"  meant  only 
cei'tain  towns  that  had  been  declared  citioii ;  but  if  it  were  so,  it  is 
quite  impossible  for  the  Legislature  to  have  used  the  words  as  synono- 
mous  in  this  statute,  for  towns  were  to  be  included  in  the  county 
elections,  unless  such  towns  were  cities  and  the  cities  are  not     Then 
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it  is  equally  clear  that  the  fact  that  they  were  also  municipalities         1881. 

would  not  make  them  cities,  because  such  were  also  included  unless     ~^«aree 

they  were  cities,  so  that  although  cities  might  be  either  towns  or    Mi^Cleave. 

municipalities  or  both,  yet  neither  l)eing  a  town  nor  a  ifiunicipality  nor 

lioth  could  make  it  a  city  without  more,  or  the  excej)tion  would  be 

void  as  attempting  to  except  all  that  is  given.     If  the  language  of 

the  Legislature  is  clear  and  plain,  as  I  think  it  is,  I  have  nothing  to 

ilo  with  its  i)olicy  or  impolicy,  its  justice  or  injustice,  with  its  taking 

away  any  revenues,  municiiml  powers  or  franchises,  or  its  being  proved 

to  f^e  according  to   my  ideas  of  right  or  to  the  contrary,  I   have 

nothing  to  do  but  obey  it  and  administer  it  as  I  find  it.     I  think  to 

take  a  different  course  is  to  abandon  the  office  of  Judge  and  assume 

that  of  legislator. 

It  has  been  suggested  that  if  this  constmction  is  given,  the  licenses 
might  expire  at  different  times  in  the  different  municipalities  in  the 
same  county,  but  giving  the  contruction  contended  for  and  construing 
the  word  "city"  to  include  all  municipalities  in  which  licenses  have 
or  may  be  granted,  still  any  such  may  and  continually  do  grant 
licenses  to  sell  liquora,  expiring  at  different  times,  so  that  if  there  was 
any  difficulty  in  construing  the  96th  section  as  to  when  the  Act 
would  come  into  force,  this  would  not  get  rid  of  it.  But  I  think  that 
the  construction  of  that  section  is  easy  and  free  from  difficulty. 
Even  if  the  licenses  in  Moncton  expire  at  different  times  from  the 
rest  of  the  county,  the  Act  was  to  come  into  force  in  a  certain  time 
after  the  expiring  of  the  annual  or  semi-annual  licenses  then  in  force 
iu  such  county.  From  this  it  is  clear  that  any  other  licenses,  whether 
longer  or  shorter  than  annual  or  semi-annual,  in  no  way  govern. 
Then,  if  Moncton  is  included  in  the  county  of  Westmorland  and  has 
any  licenses  either  annual  or  semi-annual  in  force,  as  they  would  be 
in  force  .in  Westmorland,  then  the  Act  cannot  be  in  force  in  any 
l)art  of  Westmorland  before  their  expiring.  So,  with  reference  to 
any  other  such  licenses  in  force  in  any  other  part  of  Westmorland,  it 
follows  that  the  time  would  not  begin  to  mn  until  the  last  of  such 
licenses  in  force  in  any  part  of  Westmorland  had  expired,  and  I 
cjinnot  see  how  it  is  possible  to  give  any  other  construction  to  the  Act 
or  what  difficulty  there  is  about  it.  The  Act  says  that  all  towns  in 
AVestmorland  that  are  not  cities  are  intended  to  be  included  in  the 
word  "county"  when  used  in  the  Act.  Moncton  is  a  town  and  in 
Westmorland,  and  is  not  a  city.  Then  it  follows  that  any  license  to 
sell  liquors  there  is  in  force  in  Westmorland,  although  it  is  not  in  all 
Westmorland.  Time,  such  licenses  do  not  authorize  the  sale  in  all 
Westmorland  nor  do  they  in  all  Moncton,  nor  do  any  other  licenses 
authorize  the  sale  in  all  Westmorland,  only  in  some  parts.  Ro  no 
matter  what  authority  issued  them  they  were  in  force  in  Westmor- 
land and  they  have  expired.  There  were  other  licenses  authorizing 
persons  to  sell  liquor  and  expiring  at  other  times.  Is  not  the  first  a 
license  in  force  in  such  countv  as  much  as  in  the  last  1  And  could  it 
i^'  said  that  license  to  sell  liquor  in  Westmorland  hail  expired  until 
the  last  of  such  licenses  had  so  expired  ]  Under  this  state  of  facts  I 
tliink  there  can  be  but  one  construction  of  the  words  of  the  Act, 
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1881.         ''from  and  after  the  day  on  which  such  licenses  then  in  force  in  such 
~      ~        county  or  city,  will  expire."     But  if  I  thought  otherwise,  I  wouM 

McCLtiLVE.  ^y»  ^®  ^***  ^''^  ^y  ^*^  ^^*  ^*  Smith  in  delivering  the  judgment  of  the 
Judicial  Coniinittee  of  the  Privy  Council  in  Cargo  ex  ^^Argos"^  that 
the  words  of  the  statute  are  precise  and  unambiguous,  and  in  8j»iU'  of 
the  anomalies  pointed  out,  it  would  \ye  difficult  to  say  that  when  con- 
Ktrued  in  their  natural  sense,  they  lead,  to  use  the  words  of  Baron 
Parke,  "to  manifest  aljsurdity  and  must  therefore  be  qualified.'' 
What  he  meant  by  the  word  "absurdity,"  is  explained  by  Willes,  J.,  in 
(*hristophergen.  v.  Lotinga,'^  was  "to  adhere  to  the  ordinary  meaning 
of  the  words  used  and  to  their  grammatical  construction,  unless  it  is  at 
vaiiance  with  the  intention  of  the  Legislature  to  be  collected  from  the 
statute  itself,  or  leads  to  manifest  al^surdity  or  repugnance,  in  whicli 
case  the  language  may  be  varied  or  modified,  so  as  to  avoid  any  such 
repugnance,  but  no  further."  Willes,  J.,  sulisequently  proceeds  to  say 
that  he  subscribes  to  every  word  of  that  rule,  except  the  word  absurd- 
ity, unless  it  be  considered  as  used  there  in  the  same  sense  as  repug- 
nance, that  is  to  say,  something  that  would  be  so  absurd  with  reference 
to  other  words  of  the  statute  as  to  amount  to  a  repugnance. 

Then  if  the  Canada  Tempeiunce  Act  is  in  force,  does  it  repeal  by 
implication  the  Act  under  which  the  defendant  was  convicted  in  tliis 
case  ]  I  think  it  does.  The  latter  Act  forbids  the  sale  without  a 
license  from  the  sessions.  The  first  forbids  the  sale  without  the 
license  named  in  it,  and  authorizes  the  sale  by  such  license.  Tliis  is 
entirely  inconsistent  with  the  last  named  Act.  An  offence  under  the 
one  Act  would  be  an  offence  under  the  other,  and  each  authorizes 
different  tribunals  to  try  it,  different  penalties  and  different  applica- 
tions of  the  fines.  Surely  there  can  be  only  one  conviction  for  the 
same  offence.  The  rule  laid  down  in  Foster's  case  (1 1  Rep.  61),  is 
that  when  two  statutes,  although  both  are  expressed  in  affirmatire 
language  are  contrary  in  matter,  the  latter  repeals  the  former.  *'The 
rule  is,"  says  Lord  Coke,  "leges posteriorea priores  corUrarias  abrogarU'' 
and  the  rule  is,  I  think,  well  laid  down  by  Dr.  Lushington,  in  the  case  of 
the  India  (33  L.  J.,  Ad.  193).  It  is  not  necessary  that  any  express 
reference  V>e  made  to  the  statute  that  is  intended  to  be  repealed.  The 
prior  statute  would,  I  conceive,  be  repealed  by  implication,  if  its  pro- 
visions were  wholly  incompatible  with  tlie  suKsequent  one,  or  if  the 
two  statutes  together  would  lead  to  al^ui-d  consequences,  or  if  the 
entire  subject-matter  were  taken  away  by  the  subsequent  statute.  By 
comparing  the  provisions  of  the  Canada  Temperance  Act  with  the 
105th  cliapter  of  the  Consolidated  Statutes,  it  is  {lerfectly  apparent 
that  the  entire  subject-matter  of  the  latter  Act  is  taken  away  by  the 
former  and  other  provisions  made  in  lieu  thereof.  It  follows,  in  my 
opinion,  that  no  conviction  can  be  had  under  the  latter  for  anything 
that  is  made  an  offence  by  the  former  wherever  it  is  in  force.  These 
being  my  views  in  the  whole  case,  it  is  apparent  that  unless  the  court 
took  a  difierent  view  on  the  two  first  points,  the  parties  ooold  not  in 
this  case  get  a  decision  on  the  third  point  on  which  there  is  a  differ- 
ence of  opinion  among  the  members  of  the  court,  even  if  I  referred 
it  to  the  court  for  advice,  as  I  certainly  should,  notwithstanding  my 
own  opinion,  if  the  case  had  turned  on  that  point  alone. 
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THE  CAULETON,  CITY  OF  SAINT  JOHN,  BRANCH 

RAILROAD  COMP'Y,  AppELX-AHxa,  - 

AMD 

THE  GRAND  SOUTHERN  RAILWAY  CO.,  and  JOSEPH  N. 

GREENE,  Respondents. 

(Equity  Appakl.) 

Railway  Company — Sight  to  grant  running  powers  over  ilt  lin«  to 

nitoUier  Company — Power  of  Railtoay  Cmnpany  to  contract  afier 

iiif,  time  limiUd  by  Act  of  ineorporat'um — Spedjie  per/trrmance  of 

contract — W/ten  equity  vHU  enforce — Lea»e — Entire  rent  reserved 

—Consideration  illegal  in  part. 

The  Grand  Southern  K»ilw«y  Compiny  wu  iuoorpor»ted  by  36  Vict.,  c.  47, 

|pa»»ed  llth  April,  1872,)  for  the  pnrpo»a  of  eonatrooting  ■  raUroail  from  the 

city  of  Saint  John  to  Sunt  Stephen,  the  capital  stock  to  comist  of  at  leart 

$2,000,000  and  the  liability  at  the  itockholden  reitrict«d  to  the  amount  of 

■tack  they  held  ;  (50,01X1  of  the  stock  auburibed  to  be  paid  in  before  the 

operations  of  the  company  commenced ;  and  that  to  entitle  the  company  to  the 

privil^M  of  their  charter  the  conatruction  of  the  road  should  oommence 

■"  ■        ktinned  from  year  to  year,  to 

I  from  the  passing  of  this  Act. 
the  time  for  commencing  the 
Vict.,  c.  85  :  but  the  time  for 
y  M-aa  authorized  to  commence 
3f  the  stock  waa  ' '  subscribed  " 
M)  was  paid  in.  The  company 
ted  (lllh  April,  ISaO],  and  the 
the  20th  Janoary.  1876,  the 
nstmot  the  railway  mentioned 
by  the  3lBt  December  follow- 
1,  I8S0,  the  govenunent  having 
li's  notice,  unless  the  oompany 
seeding  so  aa  to  be  completed 
le  Ooveimnent  gave  the  oom- 

ky  Co.  was  incorporated  for  the 
:  side  of  the  harbor  of  St.  John 
near  Fairville,  with  power  to 
lands  taken  by  the  company 
d  for  highways.     Oa  the  30th 

5  (respondents)  entered 
Company  (appellants), 


impany  (respondents)  entered 

Laiuoad  Company  (appellanta), 
•ate  |for  a  tenu  m  fineen  yean 
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1882. 


The  Carlk- 
TON  Branch 
Railway  Co. 

V. 

The  Grand 

Southern 

Railway  Co. 


the  right  to  connect  their  railway  with  the  appellants'  railway,  and  to  nm 
their  trains  over  it,  and  to  lay  down  sidings,  &c.,  and  also  demised  to  the 
respondents  certain  lots  of  land,  with  the  right  to  build  station  houses  and 
freight  houses  on  one  of  the  lots ;  reserving  to  the  appellants  for  the  bwda 
demised,  and  the  rights  and  privileges  granted,  an  annual  rent.  It  was  also 
agreed  that,  if  during  the  fifteen  years  tlie  respondents  could  not  use  the 
track  on  the  Carleton  Branch  railroad,  for  certain  specified  causes,  they  (re- 
spondents) might  build  a  track  for  their  own  use  along-side  of  the  appellants' 
railway,  with  necessary  earth  works,  &c.  And  in  case  such  track  was  ooq- 
structed  the  respondents  should  pay  the  appellants  a  certain  specified  rent 
per  annum,  for  so  long  thereafter  as  they  should  use  the  land  tor  that  pur- 
pose, and  that  they  should  have  the  right  to  use  and  maintain  the  second 
track  at  the  especial  rents  for  999  years. 

The  respondents  filed  a  bill,  alleging  that  on  the  2nd  June,  1880,  they  com- 
menced to  grade  their  line  of  railway  so  as  to  connect  with  the  Carleton  Branch 
Road,  but  were  prevented  by  the  appellants.  The  BUI  prayed  that  it  might  be 
declared  that  the  Carleton  Branch  Railroad  Co.  was  twund  to  perform  and 
execute  the  agreement  entered  into  with  the  respondents,  and  should  be  en- 
joined from  preventing  or  obstructing  the  respondents  from  uniting  their 
nulway  with  the  appellants'  line,  and  from  interfering  with  or  hindering  the 
respondents  from  passing  with  their  locomotives,  &c.,  over  the  appellants' 
road,  in  accordance  with  the  agreement  of  the  30th  April,  1880.  Aji  injunc- 
tion order  having  been  granted  in  the  terms  of  the  prayer : 

Heldj  on  appeal,  by  Allen,  C.  J.,  and  Buff,  J.,  (Welik>n,  J.,  diasenting), 

1.  That  the  bill  was,  in  effect,  a  bill  for  specific  performance  of  an  agreement,  and 
before  the  Court  would  enforce  it,  it  must  be  satisfied  that  there  was  no  rea- 
sonable ground  to  contend  that  the  agreement  was  illegal,  or  against  the  policy 
of  the  law. 

2.  That  the  agreement  of  the  30th  April,  1880,  having  been  entered  into  after 
the  time  limited  by  the  Act  incorporating  the  Grand  Southern  Railway  Co. 
for  the  completion  of  the  road,  was  ultra  vireSf  and  void. 

3.  That  the  agreement  was  not  such  a  one  as  a  Court  of  Equity  would  attempt 
to  enforce  ;  and  whether  it  was  valid  or  invalid,  in  view  of  the  financial  con- 
dition of  the  Grand  Southern  Railway  Co.,  it  was  not  an  agreement  which 
the  Court  ought  to  be  active  in  enforcing. 

4.  Semble.  That  though  the  Carleton  Branch  Railway  Co.  might  grant  to  an- 
other company  a  rignt  to  connect  with  their  railway,  and  have  running  power 
over  it,  it  haa  no  power  to  grant  to  another  company  a  right  to  construct  a 
separate  track  along-side  its  own  line,  or  to  make  such  a  demise  of  its  lands 
as  purported  to  be  made  by  the  agreement  of  30th  April,  1880. 

5.  That  if  the  demise  of  the  lands  to  the  Grand  Southern  Railway  Co.  was 
illegal,  it  vitiated  the  grant  of  the  easement  or  running  powers  over  the  Car- 
leton Branch  Railway,  because  one  entire  rent  was  reserved  in  respect  to 
both  ;  and  the  legal  part  of  the  consideration  could  not  be  severed  from  the 
illegal  part. 

Held,  per  Weldon,  J.,  that  as  the  effect  of  the  injunction  order  was  merely  ti) 
preserve  the  stains  qito^  until  the  rights  of  the  parties  could  be  determined  on 
the  hearing,  the  appeal  sliould  be  dismissed. 

The  bill  in  this  case  was  filed  by  the  Grand  Southern  Rail- 
way Company  for  a  declaration  that  the  Carleton  Branch  Rail- 
way Company  was  bound  to  perform  and  execute  the  provisions 
and  agreements  in  the  indenture  set  out  in  the  bill,  and  for  aii 
injunction  order  restraining  the  Carleton  Branch  Railway  Com- 
pany from  preventing  the  Grand  Southern  Railway  Company 
from  connecting  their  railway  with  the  Carleton  Branch  ndl- 


HILARY  TEEM,  XIV.  VICTOBIA.  341 

way,  acoording  to  the  terms  and  conditions  of  a  lease  dated  the        '882. 
3IHh  day  of  April.  1H80.  Thk  Cablb- 

The  material  facts  are  stated  in  tlie  judgment  of  Mr.  Justice  R^tw^y"^ 
Duff.  »; 

His  Honor,  the  Judge  in  Equity,  made  the  injunction  order,    Southbw* 
an*!  delivered  the  following  judgment :  Railway  Co, 

This  is  an  applicfttion  for  an  Injunction  oi'der  to  restrain  tlie  defend- 
ants from  preventing  the  plaintiffs'  company  irota  connecting  their 
iitiliray,  which  they  are  constructing  under  the  Act  of  Qener&l  Assem- 
bly of  New  Brunuwick,  37  Vic,  chaji.  85,  with  the  defendants'  com- 
[iSDj's  railway,  which  they  had  constructed  under  3-3  Vic.  chap.  39, 
antl  from  running  traina  over  the  defendants'  company's  railroad,  ac- 
cnrdiog  to  the  tenns  and  conditions  of  a  lease  made  between  the  plain- 
tiffs' company  and  the  defendants'  company,  on  the  30th  April,  1880, 
under  the  common  seal  of  the  defendants'  company,  which  was  placed 
to  it  under  the  direction  of  the  directors. 

By  this  lease,  as  set  out  in  the  pleadings,  besides  many  covenants 
uui  stipulations  on  both  sides,  the  defendant'  company  profess  to 
grant,  demise,  and  tease  to  the  plflintiffa'  company  the  power  and  right 
to  connect  the  plaintiffs'  company's  lino  of  railway  with  the  defendants' 
line,  and  for  fifteen  years  to  have  and  enjoy  the  right  and  privilege  to 
nm  their  locomotives,  cars  and  trains  from  the  point  where  the  two 
tuilrDuds  meet,  over  the  defentlanta'  railway  to  deep  water  in  the  har- 
bor of  Saint  John,  with  the  right  and  privilege  to  construct  and  lay 
ilawn  ail  necessary  switches,  sidings,  turnouts,  turn-tables,  and  other 
tbmgs  requisite  to  enable  the  plaintiffs'  company  to  complete  their  line 
of  ruiway,  and  carry  on  their  railway  business.  This  clause,  by  other 
I'lanses  in  the  deed,  is  restricted  in  a  variety  of  ways,  and  there  is  also 
|>rovision  made  for  a  lease  of  the  right  to  lay  down  aikother  track  on 
the  land  acquired  by  the  defendants'  company  for  tho  purpose  of  their 
railway  within  the  limits  aforesaid.  The  right  of  the  plaintifis  to 
Uve  this  relief  prayed  for,  is  challenged  by  the  defendants  on  a  great 
luiety  of  grounds.     But  in  the  view  I  take  of  this  case,  the  only  ones 

vas  void,  because  the  eight  years 
;., chap. 47, and  in  the  7th  section 
r<!  this  lease  was  made,  and  this 
p  the  corporation  was  extinct  1 
company  had  any  right  to  make 
id  rights  that  I  am  asked  to  cn- 
«rfcring  with  T 

pany  ha<l  any  power  to  take  such 
powcnfl 

ts'  conifHUiy  had  power  tu  make 
andants'  company  had  power  to 
seal  of  the  company  to  such  an 
sanction  of  tlie  stockholders  ? 
I  valid,  whether  it  was  not  such 


342  HILABY   TEBM»  XLY.  YICTOBLL 

1882.         an  inBtniment  as  specific  perfonoance  would  not  be  decreed  of;  and  if 
Th«  Cable-   ^^*»  whether  an  injunction  ought  to  be  granted  ? 
TON  Branch       -^b  to  the  first  point,  I  think  the  corporation  is  not  out  of  existence 
Railway  Co.  merely  from  not  having  performed  the  acts  mentioned  in  the  sections 
^'  referred  to.     Those  sections  do  not  declare  that  if  those  things  are  not 

^^rraiBN^  performed,  the  chai'tered  rights  of  the  company  shall  be  forfeited,  nor 
Railway  Co.  ^^^^  ^^^  corporation  shall  be  dissolved ;  but  only,  that  to  entitle  the 
company  to  the  privileges  of  the  charter,  they  should  commence  the 
construction  of  the  road  in  five  years,  and  complete  it  in  eight.  Even 
if  these  words  were  equivalent  to  a  forfeiture  of  the  charter,  still  1 
think  such  forfeiture  would  not,  ipso  facto,  make  the  corporation 
extinct.  If  the  Legislature  had  fixed  a  definite  time  in  which  the  char- 
ter would  expire,  as  for  instance  eight  years,  then  the  corpoiatiou 
would  have  been  dissolved  at  the  expiration  of  that  time,  and  so  ei- 
tinct ;  but  if  the  continuance  of  the  corporation  beyond  that  time  was 
made  to  depend  upon  the  performance  of  a  given  condition^  then  I 
think  that  the  non-performance  of  the  condition  would  be  a  mere 
ground  of  forfeiture,  which  could  only  be  taken  advantage  of  by  infor- 
mation in  the  nature  of  a  writ  of  quo  warranto^  to  enquire  by  what 
warrant  the  members  exercised  the  corporate  power,  having  forfeited 
it  by  the  uon-perfoi*mance  of  the  condition.  1  Blackstone  Com., 
48^.     I  therefore  think  there  is  nothing  in  the  first  point 

As  to  the  second  point,  I  think  that  although  the  defendants'  com- 
pany are  a  corporation,  and  themselves  hold  the  property  and  franchise 
which  are  known  as  **  The  Carleton,  City  of  Saint  John,  Branch  Bail- 
road,''  which  they  had  built  under  the  Act  33  Vie.,  chap.  39,  and  they 
were  entitled  to  opei'ate  and  use  it  in  the  manner  in  which  they  had 
attempted  to  grant  and  lease  it  to  the  plaintifis*  company,  yet  I  think 
they  held  such  rights  in  some  respects  as  Trustees  for  the  public,  and 
liad  no  right  to  part  with  them  except  so  far  as  the  Legislature  has 
authorized  them  to  do  so.  Lord  CranwoHh,  in  Hawkes  v.  Ths  EoMUm 
Counties  Railway  Co.,^  said,  when  moving  the  judgment  in  the  House 
of  Lords,  **  that  it  was  settled  law  that  when  a  statutory  corporation 
is  created  by  Act  of  Parliament  for  a  particular  purpose,  it  is  limited 
in  all  its  powera  by  the  purposes  of  its  incorporation,  as  defined  br 
that  Act,"  and  Lord  Justice  Cairns,  in  Gardner  v.  The  London,  Chat- 
hum  and  Dover  Railway  Co.,^  says  '*that  when  Parliament,  acting  for 
tlie  public  interest,  authorizes  the  construction  and  maintenance  of  a 
railway,  both  as  a  highway  for  the  public,  and  as  a  road  on  which  the 
company  may  themselves  become  carriers  of  passengei*8  and  goods,  it 
confers  powers,  and  imposes  duties  and  responsibilities  of  the  laigest  and 
most  important  kind,  and  it  confers  and  imposes  them  upon  ^e  ooiu- 
|)any  which  parliament  has  before  it,  and  upon  no  other  body  of  peisous: 
and  those  powers  must  be  executed,  and  tliose  duties  discharged  ^y 
that  company.  They  cannot  be  delegated  or  transferred.  The  com 
pauy  would  of  course  act  by  its  servants,  for  a  corporation  cannot  act 
otherwise,  but  the  I'esponsibility  will  be  that  of  the  company.  The 
company  could  not  by  agreement  hand  over  the  management  of  the 
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wlway  to  the  deheuture  holderB."     And  I  think  the  same  principle  iSS2. 

would  prevent  this  company  from  so  handing  over  any  part  of  siich  "xhecTbli 
management  without  legislative  anthority.  £rgo,  to  enable  the  de-  ton  Bbaikth 
fendauts'  company  to  do  what  tliey  have  att^mpt^-d  to  do,  it  must  bo  Railway  Co. 
(hat  they  have  not  jarted  with  any  of  the  management  of  their  rail-  t^- 

way,  or  that  they  have  legislative  authority  by  their  act  of  incorpora-  ^^i^^" 
tion  or  otherwise  to  do  so.  The  first  would  be,  to  show  that  what  the  Railway  Co. 
plaintiffs'  company  were  to  do,  was  to  be  done  as  the  servants  of  and 
under  the  control  of  the  defendants'  company :  a  matter  which,  in  the 
view  I  take  of  the  case,  is  not  necessary  for  mo  to  decide.  For  I  have 
come  to  the  conclusion  although  with  some  doubt  that  thei'e  is  power 
?ivpn  to  the  defendants'  company  by  their  Act  of  incorporstion  to  lease 
tbeir  railway  and  give  the  right  to  make  the  connection  therewith,  as 
far  as  I  am  anked  to  restrain  the  defendants'  company  from  interfering 
aith  the  plaintiffs  in  having  the  enjoyment  thereof ;  and  I  further 
think  that  the  said  deed  does  convey  as  much  of  the  said  defendants' 
railway  as  is  necessary  for  that  purpose. 

The  Act  incorporating  defendants'  company  is  33  Vic,  chap.  39,  by 
which  it  will  be  seen  that  defendants'  railway  is  a  short  line  running 
fi-om  Fairvillp,  in  the  parish  of  Lanca.stflr,  to  deep  water  on  the 
western  side  of  the  harl)or  of  Saint  John,  a  distance  of  about  five 
miles,  and  so  situate  that  it  can  conveniently  carry  over  it  the  traffic 
of  all  lines  of  railway  running  to,  and  ending  on  the  western  side 
of  the  harbor.  The  company  was  not  itself  compelled  to  run  any 
trains  or  work  the  railroad.  The  city  of  Haint  John  was  author- 
ized to  take  stock  to  the  amount  of  1^40,000,  in  effect  for  the  inhabi- 
tants of  the  western  side  of  the  harbor,  commonly  called  Carleton. 
The  fifth  section  authorizes  the  (Mmpany  to  purchase  and  hold  land, 
Ac,  within  or  without  the  Province  f»r  the  use  of  this  road,  and  to 

mstB  siii-h    rnnntu^inn  -arith  nthrtr   milivuul    pnmniiny  Or    Companies    Oil 

:  be  agreed  upon,  &c. 
e  this  language  after 

connect  with  the  E. 
)  Vic,  chap.  12.  and 
;h  all  the  ]»wers,  4c. 
foct  the  purposes  and 
the  Act  declares  that 
ipany  shall  be  under 

the  company  as  if  it 
LCt,  I  think  it  impor- 
ies  and  objects  of  the 
islature  meant,  wh«u 
ipany  would  have  all 
es  and  objects. 
gather  its  objects,  so 

and  the  surrounding 

oscertain  what  such 
,  8th,  9th,  10th.  llth 

position  of  Oarleton, 
)re  to  have  a  line  of 
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1882.        railway  built  from  the  terminus  of  the  E.  &  N.  A.  Bailway  at  Fair- 
Thb  Carle-  ^^®  ^^^^  ^^®  most  practicable  route  to  deep  water  in  the  harbor  of 
TON  Branch   Saint  John,  and  connected  with  the  £.  &  N.  A.  Kail  way,  and  that  any 
Railway  Co.  other  railway  that  might  run  in  the  vicinity  might  be  connected  with 
^  it,  and  the  traffic  thereof  induced  to  pass  over  it  to  the  harbor  of  Saint 

^trraKRN^  John,  thereby  adding  directly  to  the  receipts  of  such  railway,  also  in- 
Railway  Co.  directly  benefiting  the  inhabitants  of  Caileton  by  reason  of  the  increase 
of  business  occasioned  thereby ;  and  this  was  intended  to  be  done  first, 
by  connecting  with  the  E.  (fe  N.  A.  Railway,  as  appears  by  the  first 
section ;  secondly,  by  making  connection  with  other  ndlroad  companies 
within  or  without  the  province,  either  by  leasing  to  them,  or  by  consoli- 
dating their  stock  with  such  other  company  or  companies,  as  appears 
by  the  5th  section.  If  this  is  made  sufficiently  plain  by  the  words  of 
the  Act  as  applied  to  the  siu*rounding  circumstances,  then  oilier 
words  of  the  Act  plainly  say  that  the  company  shall  have  all  the 
powers  necessary  to  carry  into  effect  such  objects,  and  it  is  noteworthy, 
that  while  the  first  section  gives  them  the  power  to  purchase  or  take 
land  necessary  for  the  operation  of  the  railway,  it  nowhere  compels,  or 
by  words,  authorizes,  them  to  work  the  railway,  but  instead,  appar- 
ently authorizes  them  to  connect  with  other  roads  by  leasing  or 
amalgamating.  It  appears  to  me  that  when  the  jwwer  is  given  by 
such  an  Act  to  connect  by  leasing,  it  has  a  very  different  meaning 
from  such  a  power  given  to  a  company  operating  its  own  railway  to 
connect  that  railway  with  another.  It  appears  to  me  that  the  only 
way  that  a  power  to  connect  with  other  railways  by  leasing  their  own 
— in  other  words  the  use  of  their  own  to  companies  operating  those 
other  roads  according  to  this  Act,  that  is,  on  such  terms  and  for  such 
a  length  of  time  as  may  be  agreed  upon,  would  be  to  grant  to  each  of 
the  companies  that  may  so  connect,  t^e  right  to  connect  and  to  run 
their  carriages  over  the  road  at  such  times  and  on  such  terms  as  are 
agreed  upon ;  the  several  objects  being  that  the  defendants'  company 
are  to  make  money  from  any  using  of  their  road  by  any  other  com- 
panies that  could  be  induced  to  use  it  up  to  its  capacity.  And  the 
company  should  so  guard  the  public  by  the  time  granted  for  the  use 
to  each,  and  the  terms  on  which  they  would  be  allowed  to  use  it,  that 
the  public  safety  would  be  secured;  and  upon  the  whole  I  think  these 
objects  are  what  is  meant  by  the  words,  "all  such  power  and  authority 
to  carry  into  effect  the  objects  of  the  Act,  and  make  connexion  l»y 
leasing  their  road  on  such  terms  and  for  such  time  as  may  be  agreed 
upon." 

I  therefore  think  that  at  the  time  of  the  making  of  the  said  deed, 
the  defendants'  company  had  power  to  confer  upon  the  plaintifi^'  com- 
j)any  all  the  rights  that  the  plaintiffs  asked  me  to  prevent  the  defend- 
ants interfering  with  their  enjoyment  of,  if  the  plaintiffs'  company  had 
power  to  receive  such  rights. 

The  next  question  is,  Is  the  deed  in  question  a  sufficient  exercise  of 
such  power,  as  far  as  the  defendants'  company  is  concerned  1  I  think 
it  is.  It  will  be  seen  bv  the  words  of  it,  that  it  contains  words  of 
present  demise  and  grant,  and  is  under  the  common  seal  of  the  com- 
pany ;  and,  even  if  by  it,  the  defendants'  company  have  attempted  to 
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Ifose  or  grant  anything  that  they  have  no  power  to  do,  and  in  that        1862. 
have  exceeded  their  ])owers  (upon  which  a  great  many  questions  have   ThbT^arlb- 
lieen  raised  before  me,  and  upon  which  I  offer  no  opinion,)  1  think  ton  Bilanch 
it  would  operate  as  far  as  they  had  the  power.     Campbell  v.  Leach. '  IUilwat  Co. 
And  1  think  il'  any  powers  are  attenipteil  to  he  given  liy  the  deed,  ^ 

that  are  not  authoi-ized,  and  are  detrimental  to  the  company,  such  SoumBBN 
would  be  controlled  by  this  Court.  See  the  judgment  of  Willefi,  J,,  Railway  Co. 
in  Piekerirtg  v.  Ilfracomhe  Hatlioay  Co.  ^ 

Then  the  next  ])oint — Had  tlie  piiiintiffs'  company  power  to  take 
the  lease  in  question !  This,  to  my  mind,  is  the  most  doubtfid  point 
in  the  case ;  for  1  think  the  Directors  of  the  plaintiffs'  company  had 
no  right  to  apply  or  pledge  the  funds  of  the  comjiany  to  any  other 
purpose  than  those  contemplated  by  their  act»  of  incorporation  ;  nor 
had  they  any  right  to  accept  any  liability  for  their  shareholders  in 
running  any  railway,  except  what  was  contemplated  by  such  acts.  It 
is  true  that  the  shareholders  in  plaintiffs'  company  are  not  comphiin- 
ing,  and  have  in  fact  adopted  the  lease  by  bringing  this  suit ;  and  ob- 
jections come  with  bad  grace  from  the  company  who  have  made  this 
deed,  to  attempt  to  defeat  it,  not  by  complaining  of  the  non-fulfilment 
of  its  terms  by  the  plaintiffs'  coni[iany  ;  yet  it  must  be  borne  in  mind 
tliat  if  the  plaintiffs'  company  liad  no  power  to  accept  it,  the  defend- 
dants'  company  may  at  any  time  lose  the  whole  1>enefit  of  the  covenants 
in  it  in  their  favor,  and  therefore,  in  justice  to  their  stockholders,  they 
ought  Qot  to  allow  them  to  be  bound  by  it,  unless  it  is  binding  upon 
both  parties.  Then  have  the  plaintiffs  such  power)  Upon  a  full  con- 
sideration of  all  the  Acts,  I  uni  inclined  to  think  they  have.  At  the 
ouUet,  it  is  important  to  bear  in  mind  that  by  its  Acts  of  incorpora- 
tion the  plaintiffs'  comjiany  are  made  a  body  coqwrate,  and  are  given 
nil  the  general  powers  and  privileges  incident  to  a  corporation  by  Act 
of  the  Assembly  of  tiiia  Pro\-inco.  Then  what  arc  these  powerst  This 
depends  ui>on  chapter  31  of  Kevised  Statutes,  which  was  in  force  at 
that  time,  and  when  no  other  provisions  are  specially  made,  tliey  are, 
among  other  things,  to  be  capable  of  holding  real  and  personal  estate. 
This,  I  think,  would  of  itaelf  authorize  them  to  take  this  property, 
which  the  defendants'  company  are  authorized  to  convey,  if  there  a 
not  provisions  specially  made  in  the  Act  incorjiorating  the  plaintiffs' 
comjiaQy  forbidding  it,  either  by  express  words  or  by  necessary  infer- 
ence ;  and  I  doubt  whether  the  English  authorities,  decided  under  the 
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1882.  sec.  14,  is  defined  to  mean,  ''lands,  houses,  tenements,  and  heredita- 
The  Cakiji-'  ™^^^>  ^^^  ^^^  rights  thereto  and  incident  therein,"  and  they  are  author- 
TON  Bbauch  ized  to  take  and  hold  personal  estate  besides,  so  that  what  was  intended 
Railway  Co.  to  be  conveyed  to  them  in  this  deed  would  be  included  in  what  they 
,^^  ^  are  authorized  to  take  and  hold,  and  as  the  general  object  was  to  run 

SouthmS^  and  manage  railways  with  reference  to  such  a  corporation,  T  think  I 
Railway  Co.  have  a  right  to  say,  as  was  said  by  Mr.  Justice  Blackburn  in  Taylor 
V.  The  Ckicliester  db  Midfiurst  R,  Co,,^  I  think  I  am  entitled  to  con- 
sider the  question  to  be,  not  whether  the  present  plaintifis'  company 
had  by  authority  of  the  Act  of  incorporation,  authority  to  make  the 
contract,  but  whether  they  are  by  that  Act  forbidden  to  make  it  And 
it  might  be  conceded  that  this  forbidding  might  be  by  express  words 
or  necessary  implication. 

Let  us  look  at  the  two  Acts  incorporating  plaintiffs'  company,  and 
see  if  the  accepting  this  grant  is  forbidden  either  by  express  words  or 
by  implication;  and  as  the  Act  incorporating  the  defendants'  company 
was  in  existence  at  the  time  of  the  passing  of  ^hoee  Acts,  we  have  a 
right  to  look  at  it.  We  have  also  a  right  to  consider  the  circumstsin- 
ces  existing  at  the  time  of  the  passing  of  the  Act  incorporating  the 
defendants'  company,  and  the  objects  of  the  several  Acts  in  construing 
their  words. 

First,  then,  the  defendants'  company  had  a  railway,  or  the  right  to 
build  a  railway,  that  would  be  calculated  to  carry  any  traffic  that 
might  be  brought  eastward  to  the  western  city  line,  or  to  any  point 
Ibetween  that  and  Fairville,  and  thence  to  the  harbor  of  the  city  of 
Saint  John,  which  they  had  no  rolling  stock  to  work,  and  were  not 
expected  to  work,  but  were  authorized  to  lease  running  powers  to  any 
other  railway  company. 

The  plaintiffs'  company  were  authorized  to  build  a  railway  from  St 
Stephen  to  St.  John  or  its  vicinity,  and  to  make  such  branches  thereof 
as  they  might  deem  proper ;  and  for  this  purpose,  the  right  to  pumhase 
and  to  take  the  real  estate  of  corporations  as  might  be  necessaiy  both 
for  the  construction  and  convenient  operation  of  the  Railway,  and  the 
branches  thereof ;  and  if  it  was  not  intended  either  that  the  plaintiffs' 
company  should  accept  a  lease  that  would  give  them  the  necessary 
use  and  running  powers  over  the  defendants'  road  which  they  were 
authorized  to  give,  or  to  connect  with  their  road,  the  great  bulk  of  the 
heavy  traffic  would  stop  short  of  the  harbor  of  Saint  John,  and  if  their 
Act  either  authorized  them  to  extend  and  operate  their  line  into  the 
city  to  the  harbor,  or  to  connect  theii^road  with  the  defendants'  road, 
and  lease  sufficient  of  that  road  to  complete  a  branch  or  extension  to 
said  harbor,  then  such  traffic  could  be  so  carried,  and  both  roads  greatly 
benefited. 

We  have  the  Act  incorporating  the  defendants'  company,  author- 
izing them  to  make  connection  with  any  other  railroad  by  leasing  their 
line,  as  I  have  before  pointed  out ;  and  we  have  the  plaintiffs'  com- 
pany authorized  to  build  the  road  to  Saint  John,  with  all  necessary 
appendages,  and  also  to  make  such  branches  thereof  as  they  might 
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tlunk  proper,  and  to  hold  so  much  of  the  real  estate  of  other  corpora-        1882. 
lions  as  might  bo  neceesar^  for  the  convenient  operation  of  the  pltdntiSa'   Thb  Cablb- 
road.  TON  Bkakcu 

It  must  also  be  borne  in  mind  that  at  the  time  of  the  paasing  of  the  IUilwat  Co. 
Act  incorporating  the  defendants'  company,  the  Act  30  Vic,  chap.  1 2,  Geamd 

entitled  "  An  Act  to  authorize  the  connection  of  railway  linea  and  to  Soothebk 
provide  for  the  management  and  regulation  of  connecting  lines  of  rait-  Railwat  Co. 
road  in  Uiia  Province,"  was  in  force,  and  by  Sec.  2  of  the  Act  it  was 
enacted  "  that  a  corporation  owning  a  rulroad,  or  the  lessee  or  lessees 
thereof,  were  required  to  draw  over  its  road  the  cars  of  any  other  rail- 
road connectiog  with  it "  on  terms  therein  mentioned.  And  the  third 
section  authorized  any  of  such  companies  owning  either  of  the  connect- 
ing roads  to  draw  its  cars  over  the  road  with  which  it  was  connected 
in  case  the  owner  of  the  road  refused  to  do  so.  With  all  this  legisla- 
tioD  on  the  subject  of  connecting  railroada,  although  this  Act  had 
expired  at  the  time  of  the  passing  of  the  Acts  incorporating  the  plain- 
ti^'  company,  having  been  had  in  this  Province,  I  think  we  ought 
to  look  at  all  theee  circumstances  to  show  the  meaning  that  had  been 
attached  to  connecting  railway  lines,  and  if  the  plaintiffs'  railway  came 
in  contact  with  the  defendants'  road,  which  the  defendants'  company 
had  a  right  to  connect  with  and  Tease  to,  I  think  the  doing  so  might, 
ander  these  circumstances,  be  convenient  for  the  operating  of  the 
plaintiffs'  company,  and  therefore  for  the  carrying  into  effect  the  pur- 
poses and  objects  of  the  Act  incorporating  the  plaintiffs'  company.  At 
all  events,  I  do  not  think  I  can  say  that  under  these  circumstances 
the  defendants'  company  are  by  their  Act  of  incorporation  forbid- 
den to  take  this  lease  or  those  powers,  either  by  express  words  or 
by  necessary  implication ;  and  until  that  is  apparent,  I  cannot  see 
that  I  would  be  authorized  to  deprive  them  of  the  benefit  of  that 
ivliich  the  defendants  themselves  have  given  them. 

The  next  question  is,  whether  the  directors  of  the  defendants'  com- 
pany have  power,  without  first  consulting  the  shareholders,  to  make 
this  lease.  If  I  had  any  doubt  whether  they  had  by  the  express  words 
of  the  Act  of  incorporation,  I  think  it  cannot  be  pretended  that  they 

—  t._u:j  J —  ..  J I — 1.1,-  »  _i.  — J  jiigi^  ig  nothing  to  prevent  the 

ng  such  a  power  to  them,  or  any- 
bo  hind  the  company  is  vested  in 
10  act  of  Uie  company  can  bind  it 
iture,  or  it  is  done  by  the  con- 
rporators.  It  has  1>een  supposed 
ed  at  a  general  meeting  of  the 
i;  eovJd  bind  the  stockholders, 
those  acta  to  which  they  them- 
[ialature  authorized  such  general 
porators  had  allowed  to  be  done 
T  consent  would  be  inferred,  and 
ins  of  directors.  Yon  must  seek 
or  the  practice  of  the  company, 
irator.  If  neither  the  Act,  nor 
onton  plooad  the  makiiig  of 
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1882.         a  bye-law,  or  the  right  to  atiix  the  seal  of  the  company  to  a  contract, 
TuE  Carle-   ^^'  ^  'nake  a  contract,  and  the  business  of  the  company  i^uireil  ia 
TON  Branch  the  management  of  it  to  have  a  bye-law  or  contract  made,  and  the 
Railway  Co.  general  management  of  the  company's  aflairs  was  given  to  the  direc- 
^      ^      ^     tors,  then  they,  and  they  alone,  could  make  .the  bye-law  or  contract,  or 
Southern     '^^  ^^^  ^^'     ^^^  ^  corporation  can  only  act  by  agent,  and  its  seal ; 
Railway  Co.  oi'>  if  the  Act  was  silent  on  the  subject,  and  it  was  the  practice  of  the 
directors  to  make  such  bye-law  or  contract,  or  to  affix  the  seal,  then, 
if  they  did  so  in  a  matter  of  the  legitimate  business  of  the  corporation, 
the  corporation  would  be  Ijound,  unless  indeed  the  directors  were  for- 
bidden to  do  so  by  the  Act  of  incorjwration.     It  has  not  been  proved 
before  me  that  they  have  not  such  power.     True,  it  is  stated  in  the 
affidavit  of  J.  Murray  Kay  used  on  the  i>art  of  the  defendants,  "that 
he  was  informed,  and  believed,  that  this  lease  was  made  and  execut«i 
by  the  directors  without  any  authority  from  the  stockholders,"  but 
such  statement  is  mere  belief,  and  may  \ye  a  conclusion  of  law.     No 
facts  are  stated  to  negative  the  directors  having  such  authority.    They 
may  have  been  authorized  by  a  bye-law  which  Mr.  Kay  knows  nothing 
of,  or  if  he  does  know,  he  believes  to  be  invalid,  and  besides,  it  ap{)ears 
to  have  been  the  practice  for  the  directors  to  do  such  busuiess  for  thej 
made  a  similar  contract  with  the  E.  tk  N.  A.  Eailway  Co.,  which  was 
act-ed  on  for  a  number  of  years  without  any  objection  from  the  share- 
holders, and  afterwards,  another  with  the  8t.  John  &  Maine  Railway, 
Mr.  Kay  himself  acting  for  the  St.  John  tt  Maine,  and  this  power 
never  was  challenged  by  the  stockholders. 

Then  the  common  seal  is  affixed,  and  in  In  re  BariiecTs  Banking  Co.^ 
Lord  Justice  Cairns  says :  "  The  authority  to  affix  the  seal  of  the  co^ 
poration  is  challenged.  The  seal  is  affixed,  and  the  document  is  ex 
facie  regular  in  all  resi)ects.  The  onus  on  this  issue  is  on  the  official 
liquidator  of  the  corporation,"  and  further  on,  he  says :  "  whether  or 
not  it  was  the  pi-actice  to  have,  generally  speaking,  i*esolutions  author- 
izing the  affixing  of  the  seal  showing  that  where  it  was  the  practice 
for  the  directors  to  do  so,  the  company  would  be  boimd  even  in  the 
absence  of  any  other  authority  ;"  and  to  the  same  effect  is  the  case  of 
D^Arcy  v.  Tamar  <L'  Callhigton  Ry,  Co,y^  in  which  Bramwell,  B.  savs: 
"  When  an  instrument  is  produced  under  the  seal  of  the  company  it 
is  prima  facie  to  be  taken  that  the  seal  was  properly  affixed."  I  there- 
fore think  that  there  is  no  evidence  in  this  case  to  justify  me  in  find- 
ing that  the  directors  had  no  power  to  affix  the  common  seal  of  the 
company  to  this  deed. 

If  I  am  right  thuii  far,  it  follows  that  the  plaintiffis'  company  had 
the  legal  right  to  connect  their  road  with  the  defendants'  and  to  run 
their  cars  over  it,  and  when  the  defendants  interfered  with  them,  and 
tore  up  their  work,  they  became  guilty  of  a  trespass.  And  if  similar 
trespasses  are  allowed  to  be  committed  V>y  them,  they  will  do  lai^e 
injury  and  damage  to  the  plaintiffs — injuries  for  which  damages 
would  be  an  inadequate  and  uncertain  remedy.  I  therefore  think 
that  they  are  entitled  to  an  injunction  to  protect  their  right  in  specie^ 

*  lUILaClMn.  IIA  9LB.iBx.ias. 
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as  being  the  otdy  mode  of  doing  complete  Justice,  even  though  they  1882. 

might  not  have  been  entitled  to  a  specific  performance  of  sach  an  '^^  Carle- 
ogreement,  if  it  had  been  executory,  according  to  the  principle  laid  ton  Branch 
down  in  Joyce  on  Injunctions,  page  908,  for  which  he  cites  WarburUm  Railway  Co. 
V.  The  Loadwn  (t  Siacinoall  R.  Co. '  Whether  they  may  be  entitled  „  "■ 
to  a  Bpocilic  performance  ia  quite  another  question.  All  I  now  decide  Southbbk 
is  that  they  are  entitled  at  all  events  to  the  protection  of  the  property  Railway  Co. 
that  is  already  theiis. 

.K.  good  deal  has  been  said  on  the  ailment,  that  the  directors  of  this 
company  granted  this  lease  without  consulting  the  shareholders,  and 
vhen  they  believed  that  a  majority  of  such  shareholders  were  opposed 
to  it     On  the  other  hsjid,  it  is  allied  that  a  majority  of  the  shares  of 
ihe  company  have  been  bought  up  by  the  St.  John  dc  Maine  RaU- 
tray,  in  order  to  sacritice  the  interest  of  the  rest  of  the  shareholders 
to  the  interest  of  the  St  John  &.  Maine ;  and  on  the  one  hand,  it  is 
alleged  that  Ur.  Leonard,  one  of  the  directors  who  granted  this  lease, 
was  a  servant  of  and  in  the  pay  of  the  lessee  at  the  time  the  lesse  was 
granted.    This,  however,  he  denies ;  and  on  the  other  hand  it  is  alleged 
that  of  the  three  directors  put  in  by  a  majority  of  the  stockholders,  one 
IK  the  manager  of  the  St  John  k  Maine  Railway,  another  b  tbe  super- 
intendent of  that  railway  and  is  paid  a  yearly  salary  by  it,  and  the  third 
is  the  solicitor  of  that  company,  and  that  their  action  in  endeavoring 
to  defeat  the  plaintiffs'  company's  nght  is  entirely  in  the  interest  of 
the  St  John  it  Maine  Railway,  and  not  for  the  benefit  of  the  defend- 
ants' company.     And  if  it  be  true  as  is  alleged,  that  a  gi'eat  portion 
of  the  business  of  the  defendants'  company  is  with  the  St.  John  & 
Maine  Railway,  it  is  difficult  to  see  how  these  gentlemen  can  properly 
»r\-e  both  mast^Ts.     They,  however,  are  all  persons  of  the  highest 
respectability,  and  have  on  their  oaUis  stated  that  they  acted  in  this 
matter  only  in  the  interest  of  the  defendants'  company,  and  1  believe 
them.     At  tbe  same  time,  I  recognize  that  it  is  quite  possible  that  the 
relations  with,  and  the  duties  they  owe  to,  the  St.  John  &  Maine  Ry. 
might  seriously  affect  their  judgment  in  the  exercise  of  their  duties 
aod  the  trusts  that  they  owe  to  the  shareholders  in  the  defendants' 
<»mpany.     With  these  perplexing  questions  arising  on  both  sides,  I 
to  deal  with  in  the  present  state  of 
:1  that  the  interests  of  all  parties 
le  decision  and  application  of  some 
int  principles  involved,  T  recognize 
in  error,  and  therefore  in  enforcing 
he  rights  of  the  parties,  I  think  it 
s  possible  from  being  injured  by  an 
e  to.     And  as  it  appeal's  that  the 
ability  Ut  answer  in  dami^es  for 
ly  determined  that  the  acts  under 
by  law,  therefore  I  would  make  it 
on  order  in  this  cose,  that  ptaintiSi 
y  a  responsible  party  in  ijie  penal 
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1882.        sum  of  five  thousand  dollars,  conditioned  that  if  it  should  be  finally 
The  Carlx-  determined  in  this  suit  that  the  said  Grand  Southern  Railway  have 
TON  Branch   no  right  to  do  the.  acts  which  the  defendants  are  to  be  enjoined  from 
Railway  Co.  preventing  their  doing,  they  will  pay  to  the  defendants  all  damages 
^  that  may  be  occasioned  to  them  by  such  acts.     Such  damages  to  be 

Southern  *^^Bsessed  by  this  Court. 
Railway  Co.  Upon  such  bond  being  entered  into,  I  will  order  that  the  defend- 
ants be  restrained  from  interfering  with,  preventing,  or  in  any  manner 
obstructing  the  plaintiffs  from  meeting  with,  joining  and  connectii^ 
of  their  line  with  the  rail  of  the  defendants'  Une,  and  from  making  and 
placing  the  necessary  frogs,  switches,  and  other  things  necessary  to 
make  such  connection,  and  also  from  interfering  with  or  in  any  man- 
ner obstructing  the  said  plaintiffs  from  passing  with  their  locomotives, 
cars  and  carriages,  to  and  from  the  said  junction  along  the  track  of 
the  Railway  of  the  defendants  in  accordance  with,  and  subject  to  tlie 
terms,  condition  and  provisions  of  the  indenture  of  agreement  and 
lease  made  on  the  30th  day  of  April  last,  between  the  Grand  Southern 
Railway  Company  and  defendants,  and  set  out  in  the  plaintiff'  bill 
I  reserve  the  question  of  costs. 

The  Carleton  Branch  Railroad  Company  appealed  from  this 
order. 

Oct.  26  and  27, 1880.  Barker,  Q,  C,  and  E,  McLeod,  in  support 
of  the  appeal.  If  the  directors  of  the  Carleton  Branch  Railway 
Company  can  execute  a  deed  at  all,  it  is  clear  they  could  not 
execute  such  a  one  as  the  deed  of  the  30th  April.  By  it,  they 
profess  to  lease  the  land  for  a  long  term  of  years,  and  to  author- 
ize  the  respondents  to  build  a  second  track.  The  most  they 
could  do,  was  to  grant  an  easement  giving  the  respondents  run- 
ning powers.  The  contract  was  entire,  and  the  payment  of  the 
sum  reserved  was  the  consideration  for  both  the  demise  of  the 
land  and  the  easements  granted.  If  the  court  come  to  the  con- 
clusion that  the  company  had  no  power  to  make  the  demise,  it 
is  impossible,  without  making  a  new  contract,  for  the  parties 
to  apportion  the  consideration,  and  apply  part  to  the  demise 
or  lease  of  the  lands,  and  a  part  to  the  right  to  run  over  the 
road.  The  case  of  Campbell  v.  Leach  merely  decides  that  if  a 
person  exceeds  his  authority  in  executing  a  power,  the  execu- 
tion will  be  good  as  far  as  the  power  extends.  In  Pickering  v. 
Ilfracoinbe  Ry,  Co,,^  Willes,  J.,  says,  p.  250,  "  Where  you  can't 
sever  the  illegal  from  the  legal  part  of  a  contract,  it  is  alto- 
gether void."  The  directors  had  no  right  to  make  the  lease 
without  consulting  the  shareholders.    They  made  this  lease  to 

iLi  fi.  ac  p.  28& 
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an  insolvent  company,  only  three  days  before  the  annual  meet-       ^^^- 
\ng  of  the  Carleton  Branch  Railway  Company.  Thb  Carle- 

The  Grand  Southern  Company  had  no  right  to  enter  into  the  b^i,way*Co. 
contract.    All  their  charter  rights  were  extinguished  before  they  ^ 

entered  into  it.  They  could  not,  after  the  11th  of  April,  Sodthbiw 
expend  the  money  of  the  shareholders  in  either  leasing  or  Railway  Co. 
building  railroads.  They  only  existed  as  a  corporation  for  the 
purpose  of  winding  up  their  atlairs.  The  charters  of  private 
companies  are  construed  very  strictly.  Wood  v.  The  Carleton 
Branc/i  Ry.  Co."  The  Grand  Southern  were  authorized  to 
"bnild"  a  road,  but  they  were  never  authorized  to  lease  one. 
fiw(  Anglian  Ry.  Co.  v.  Eastern  Counties  Ry,  Co. ;'  Colman 
V.  Eastern  Counties  Ry.  Co. ;'  Mayor  of  Norvncli.  v.  Norfolk 
R'j.  Co.  ;*  Boatock  v.  North  Stafford  Ry.  Co.  ;*  Shrewsbury  Ry. 
Co.  v.  North-western  Ry.  Co."  If  they  can  lease  at  all,  they 
cannot  lease  part  of  the  road,  SaUmions  v.  Laing ;'  Bagshaw 
V.  Ea^em  Union  Ry.  Co.;^  Naiional  Manure  Co.  v.  D(mald.'' 

Considering  the  financial  state  of  the  company,  and  the  fact 
that  they  had  failed  to  complete  the  road  within  the  time 
limited  by  the  charter,  and  that  the  Legislature  had  refused  to 
I'xtend  the  time,  we  submit  the  Court  of  Equity  should  not 
assist  them  to  acquire  property.  It  is  not  such  a  contract  as 
the  Court  would  enforce  specific  performance  of,  and  if  it  U 
not,  the  injunction  order  should  not  have  been  made. 

The  Judge  in  Equity  bad  no  right  to  speculate  on  the  inten- 
tions of  the  Legislature,  or  to  use  bis  knowledge  of  the  geogra- 
phical position  of  Carleton,  or,  that  great  bugbear,  the  traffic  to 
St.  John. 
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^^82.  ing  powers  to  companies.  The  appellants  are  estopped  from 
The  Carub-  setting  up  that  they  had  no  power  to  execute  the  lease  at  all ; 
Railway^S.  ^^  ^^^  events,  they  having  professed  to  exercise  the  power,  the 

V*  onus  is  on  them  to  shew  that  it  did  not  exist. 

The  Orakd 
SotTTHBRN        "^he  Grand  Southern  was  in  existence  as  a  corporation  at  the 

Railway  Ck).  ^i^Qe  of  the  execution  of  the  lease.  [Allen,  C.  J.  I  did  not 
understand  the  argument  of  the  appellants  to  be  that  the  com- 
pany had  ceased  to  exist,  but  that  their  compulsory  powers 
having  ceased,  the  Court  would  not  assist  thom  to  acquire 
property.]  They  contended  that  the  charter  was  forfeited,  and 
the  Crown  might  at  any  time  intervene,  and  put  an  end  to 
the  corporation.  The  Crown  has  not  power  to  forfeit  the 
charter.  The  charter  would  not  be  forfeited  for  the  non-perform- 
ance of  the  conditions,  unless  it  was  expressly  stated  that  the 
non-performance  would  work  a  forfeiture.  Assuming  that  there 
has  been  a  cause  of  forfeiture,  that  would  not,  ipao  facto,  destroy 
the  corporation.  It  might  occur  just  before  the  completion  of 
the  road.  The  Attorney  General  is  the  only  person  who  can  take 
proceedings  to  forfeit  the  charter,  and  he  can  only  proceed  on 
substantial  grounds.  Atty,  General  v.  Grreat  Eastern  By,  Co,^ 
The  appellants  have  no  right  to  refuse  to  perform  their  contract, 
because  proceedings  may  be  taken  to  forfeit  the  charter  of  the 
Grand  Southern  Railway  Company.  Another  point  was  that 
the  Grand  Southern  Railway  Company  had  no  power  to  accept 
the  lease.  There  is  nothing  in  their  charter  to  prevent  it.  Sec- 
tion 7  authorizes  them  to  connect  with  any  existing  road.  This 
was  a  portion  of  the  road  which  they  were  authorized  to  con- 
struct. It  was  competent  for  them  to  make  their  terminus 
any  where  in  the  vicinity  of  St.  John, 

The  injunction  order  merely  preserves  the  status  quo  till  the 
rights  of  the  parties  can  be  determined  at  the  hearing,  and  care 
has  been  taken  to  secure  the  appellants  from  loss.  The  Court 
should  not  decide  upon  the  merits  of  the  case  upon  this  appeal. 

Barker,  in  reply.  It  is  not  necessary,  in  order  to  detennine 
that  the  Grand  Southern  Railway  Company  had  not  a  right  to 
make  this  contract,  to  come  to  the  conclusion  that  they  had 
no  existence  as  a  corporation  after  their  failure  to  complete  the 

road  within  the^ime  limited  by  the  Acts.     It  is  clear  the 

—        ■  -  ■  . .  — ^^  ■  — 
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L^isUture  never  intended  that  they  should  have  the  powfir  to       1882- 
make  a  contract  to  build  a  road  after  the  11th  of  April,  1880.   The  Carlb< 
The  contract  is  vZtra  vires  of  the  directors,  and  is  not  binding  r^^lwa^"^. 
on  the  company.     Aslihuru Ry.Carriaqe  £  Iron  Co.  v.  Ricke.'  o- 

*     ■'  "     "  ''  ^         J         7j        ThbGeand 

ijUr.  adv.  vult.         Sot-nisKH 

The  following  judgments  were  now  delivered :  R*ilwav  Co. 

Duff,  J.  The  bill  in  this  cause  sets  out  an  indenture,  bearing 
ilstc  the  30th  day  of  April,  A.  D.,  1880,  between  the  appellants 
(the  defendants  below)  of  the  first  part,  and  the  Grand  Southern 
Railway  Company  of  the  second  part,  whereby  the  appellants 
ipwited  to  the  parti&s  of  the  second  part,  their  successors  and 
KKugns,  for  a  period  of  fifteen  years  from  1st  May  then  next, 
ihe  right  to  connect  their  railway  with  the  appellants'  railway,  *• 

and  during  that  period  of  time,  to  run  their  locomotives  and 
trains  over  a  portion  of  the  appellants'  railway,  with  the  privi- 
lege of  constructing  and  laying  down  switches,  sidings,  etc.,  etc, 
and  all  other  things  necessaiy  for  the  purpose  of  constructing 
and  completing  their  line  of  railway,  and  carrying  on  the  busi- 
ness thereof.  By  the  same  indenture  the  appellants  granted 
and  demised  to  the  Grand  Southern  Railway  Company  certain 
lots  of  land  therein  described  ;  and  also  the  right  to  build  and 
use  a  turn-table,  station  house  and  freight  house  on  the  lot  of 
land  at  the  head  of  Rodney  Slip,  described  in  34th  Vic,  cap.  2, 
sec.  7,  but  so  as  not  to  interfere  with  the  appellants'  present 
line  of  railway  ;  and  one  entire  rent  or  sum  of  $100  per  month 
for  the  first  five  years,  and  3125  per  mouth  for  the  second  five 
vears,  and  S150  per  month  for  the  third  five  years,  was  thereby 
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1882'        notice  in  writing,  might  proceed  to  build  another  track  along- 
Thk  Gasle-1  side  of  the  appellants'  track,  for  their  own  use,  with  the  neces- 
KAn.wAY'^.  ^^^  earth  and  other  works  to  support  it ;  provided,  however, 
V.  that  such  second  track  should  be  far  enough  away  from  the 

SoTTTHERN  appcllauts'  track,  not  to  interfere  with  the  business  and  trains 
lUn^wAY  Co.  upon  the  latter.  And  it  was  also  thereby  agreed  that,  in  the 
event  of  such  second  track  being  constructed,  the  monthly  rent 
thereinbefore  reserved  should  cease ;  and  that,  from  and  after 
the  construction  thereof,  the  Grand  Southern  Railway  Com- 
pany, their  successors  and  assigns,  should  pay  unto  the  said 
appellants  for  the  privilege  of  using  their  land  for  the  purpose 
of  maintaining  such  second  track,  JflOO  per  month  for  the  re- 
mainder of  the  said  term  of  fifteen  years ;  $300  per  annum  for 
the  next  twenty-one  years ;  and  $400  per  annum  for  so  long 
thereafter  as  the  Grand  Southern  should  use  such  land  for  that 
purpose ;  which  several  rents,  the  Grand  Southern  covenanted 
to  pay  quarterly.  And  the  Grand  Southern  Railway  Com- 
pany, by  that  indenture,  was  granted  the  right  to  use  and 
maintain  such  second  track,  at  the  rents  mentioned,  for  the 
term  of  nine  hundred  and  ninety-nine  years,  from  the  time 
when  the  same  should  be  laid;  and,  during  all  that  time, 
that  they  should  have  the  riglit  to  lay  down  and  construct 
switches,  turn-tables  and  turnouts,  in  connection  with  such 
second  track.  And  the  Grand  Southern  Railway  Company 
covenanted  with  the  appellants  to  pay  them  one  half  the 
expense  of  repairing  and  maintaining  the  present  track,  its 
road-bed  and  supports,  so  long  as  they  should  use  it ;  and  also, 
should  a  second  track  be  laid,  to  pay  the  expense  of  keeping 
the  road-bed  in  repair,  so  far  as  it  might  be  used  or  affected 
by  such  second  track ;  and  also,  at  all  times  thereafter,  dur- 
ing the  continuance  of  that  indenture,  to  obey  and  abide  by 
.  any  reasonable  time-table,  made  by  the  appellants,  for  the 
regulation  of  the  traffic  and  business  of  the  appellants  over 
their  line;  and  also,  to  obey  all  reasonable  time-tables  made  by 
the  St.  John  and  Maine  Railway  Company,  by  authority  of 
the  appellants,  over  the  latters*  line.  And,  in  case  the  appel- 
lants should  not  make  any  reasonable  time-table,  then,  tiiat 
they,  the  Grand  Southern  Railway  Company,  will  make  one 
for  the  running  of  their  trains  over  the  appellants'  line,  and 
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will  submit  it  to  the  appellants  for  their  reasonable  approval ;       *^'- 
and  will  alter  and  amend  the  same  from  time  to  time,  reason-  Thb  Caals- 
ably,  to  suit  the  reasonable   requirements   of   the   appellants,  bulway  Co. 
The  Grand  Southern  Railway  Company  also  covenanted  by  ^ 

that  indenture,  not  to  use  the  righta,  privileges,  property,  Southbbh 
franchises,  liberties,  easements,  and  lots  of  land  thereby  granted  ^'i-*'*''  tJo- 
and  demised,  or  any  of  them,  in  such  a  way  as  to  interfere 
with  the  reasonable  enjoyment  of  any  right,  privilege,  property, 
franchises  or  easements,  that  the  said  St.  John  and  Maine 
Railway  have  in  connection  with  the  appellants'  property  and 
railway,  and  also  that  they  will,  at  all  times,  provide  the  neces- 
sary attendance,  care  or  other  protection,  whereby  the  St.  John 
and  Maine  Railway  Company,  and  the  appellants,  or  other 
company,  shall  have  the  safe  use  of  the  appellants'  railway,  for 
the  safe  running  of  their  locomotives,  cars  and  trains  thereon, 
with  a  view  to  the  public  safety,  to  the  fullest  extent  And 
the  indenture  also  contains  a  covenant  that  any  differences  and 
disputes  between  the  parties  thereto,  shall  be  referred  to  arbi- 
tration, and  that  the  award  of  the  arbitrators,  or  any  two  of 
them,  shall  he  final. 

After  setting  out  this  indenture,  the  bill  alleges,  amongst 
other  things,  that  the  respondent  Greene,  after  its  execution,  on 
the  2nd  June,  1880,  on  behalf  of  himself  and  the  other  respon- 
pi\  to  orade  the  line  of  the  Grand  Southern  up 
T  to  connecting  with  the  lat- 
3m  proceeding  with  the  work 
>resent  the  appellants.  By 
ige: 

ily  requisite,  in  order  to  enable 
their  said  railway,  aad  to  get  it 
)  able  to  unite  with  and  make 
ne  of  the  defendants'  company, 
over  and  along  the  defendants' 
two  roads  to  the  water  terminus 
or  near  thereto,  in  accordance 
ct  bo  the  conditions  of  the  said 

^clared  that  the  said  defendants 
the  provisions  and  agreements 
their  part  to  be  performed  and 
ijoined  by  order  of  injunction 
n  any  manner  obstructing  the 
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1882.         piaintifis  or  either  of  them,  from  uniting  with  and  forming  a  junction 

TuiTca&le^  of  their  lines  with  the  track  of  the  said  defendants,  and  making  and 

ton'Bbanch  placing  the  frogs,  switches,  and  other  connections  necessary  to  com- 

Railway  Ck).  plete  such  connection  and  junction ;  and  also  from  interfering  with, 

^*  or  in  any  manner  hindering  and  obstructing  the  said  plaintiffs  from 

SouTHEWT^   passing  with  their  locomotives,  trucks,  cars  and  cai-riages,  to  and  from 

R.ULWAY  Co.  ^^^  ^^  junction,  along  the  tiuck  or  railway  of  the  defendants,  in  ac- 

coixlance  with,  and  subject  to  the  terms,  conditions  and  provisions  of 

the  indenture  of  agreement  and  lease,  dated  dOth  day  of  April  last  ' 

On  the  17th  July,  1880,  the  learned  Judge  in  Equity  made 
an  injunction  order,  enjoining  the  Carleton  Branch  Railway 
Company,  their  directors,  manager,  &c.,  in  terms  of  the  prayer 
of  the  bill  in  that  respect.  Against  His  Honor's  order  in  that 
behalf  the  Carleton  Branch  Railway  have  appealed ;  and,  after 
a  careful  consideration  of  the  subject,  including  the  facts  set 
forth  in  the  affidavits  which  were  read  on  the  motion  for  in> 
junction,  1  am  of  opinion  that  the  appeal  should  be  allowed,  and 
that  the  injunction  should  be  dissolved. 

This  bill,  it  will  be  observed,  has  a  two-fold  object  in  view; 
first,  to  obtain  a  declaration  of  the  Court  affirming  the  validity 
of  the  agreement  set  out  in  it ;  and  next,  the  active  interfer- 
ence of  the  Court  to  enforce  its  performance,  by  a  process  in 
the  nature  of  a  mandatory  injunction.  The  right  to  the  injunc- 
tion necessarily  pre-supposes  the  affirmance  by  the  Court  of 
the  obligatory  character  of  the  agreement,  without  which 
neither  of  the  respondents  shews  any  equities  whatever  on 
which  to  found  a  claim  to  it.  *'  Such  a  bill,  if  it  is  not  a  bill 
for  specific  performance  in  form  and  letter,  is  so  in  substance 
and  in  spirit,  and  the  same  rules  must  be  applied  to  the  case, 
as  would  be  applied  to  a  formal  bill  for  specific  performance. 
And  before  the  Court  can  act,  in  the  exercise  of  its  peculiar 
jurisdiction  to  enforce  specific  performance  of  an  agreement,  it 
must  be  satisfied  that  there  is  not  a  reasonable  ground  for  con- 
tending that  the  agreement  is  illegal,  or  against  the  policy  of 
the  law ;  and  in  the  next  place,  that  it  is  one  ascribable  to  a 
class  in  which  the  Court  has  been  accustomed,  or  has  certainly 
jurisdiction  to  interfere."  Per  Lord  Justice  Knight  Bruce  in 
Johnson  v.  Tfie  Shreiusbwry  and  Birmingham  Ry.^ 

It  is  true  that  the  bill  asks  for  a  declaration  of  the  obliga- 
tory character  of  the  agreement  only  as  against  the  appellants ; 

iSDeG.  II.*Q.  014 
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ftse  wonld  involve  the  affirm-        1682. 
.tions  on  the  part  of  the  other  Tub  Cable- 
Railway  Co. 
^pectivc  companies,  parties  to  ™.     J: 
binding  apon  both.    But  the    sodthbrh 
nt  does  not  bind  the  company  l^*'*-*'**'  *^- 
ed  to  it.    It  will  not  do  so, 
ess  provisions  of '  the  statute 
necessary  or  reasonable  infer- 
le  deed  is  ultra  wrea ;  that  is 
it  that  such  a  deed  should  not 
Iway  Co.  V.  Tlie  Grand  Iforth- 
muxr,  <fcc.,  Maitway  Co. ;'  Fd- 

think  that  there  are  strong 
bis  agreement  is  illegal,  and  is 
urties  to  it. 

ite  competent  for  the  Carleton 
iter  into  an  agreement  with, 
company — themselves  capable 
3ntiact,  and  accepting  such  a 
lieir  branch  line,  with  running 
le  to  discover  any  power  that 
%y  a  right  to  construct  a  sepa- 

and  I  have  great  doubt  if  it 
nake  such  a  demise  of  any  of 
lade  by  the  indenture  set  out 
rd  Vict.,  c.  39,  which  incorpor- 
Lgst  other  things,  that  (dl  the 
r  possession  shall  be  held  by 
opiiated  for  highways."     We 

conveyance  of  the  lands  in 
John  to  the  appellants;  but, 
ich  conveyances,  I  cannot  un- 
h  a  legislative  declaration,  the 
tie  to  any  lands,  as  would  en- 
live  possession,  for  a  long  term 

H.SKl.168,  •SPugKtn, 
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^^^'  And  if  such  demise  of  the  land  be  illegal,  it  will  vitiate  the 

The  Caulk-  grant  of  the  easement  or  running  powers  over  the  appellants' 

Railway^Oo.  '^°^>  ^^^  ^^^  must  fall  together,  because  one  entire  monthly 

_     V'  rent  or  consideration  is  reserved  and  made  payable  in  respect 

Thb  Grand  *   ^  r 

SouTHXBN  of  both.  It  would  be  impossible  for  the  Court,  without  making 
Railway  Co.  ^  ^^^  agreement  between  the  parties,  to  divide  the  considera- 
tion between  the  different  subjects  of  it,  and  apportion  to  each 
its  share.  In  such  a  case,  I  cannot  accede  to  the  position  of  the 
learned  Judge  in  Equity,  that  the  agreement  would  operate,  so 
far  as  it  came  within  the  powers  of  the  company  to  grant,  and 
would  be  bad  only  for  the  excess.  I  fail  to  see  the  application 
of  Campbell  v.  Leach,^  which  he  cites  in  support  of  it;  and  at 
all  events,  that  case  has  been  questioned  by  Lord  Redesdale,  in 
Shannon  v.  Bradstreet^  And  the  language  of  Mr.  Justice 
Willes,  in  Pickering  v.  Hie  Rfracombe  Ry.  Go,^  to  which  he 
also  referred,  when  applied  to  the  circumstances  of  this  case,  in 
my  opinion,  supports  the  opposite  view  entirely  from  that  for 
which  he  cited  it.  ''  The  general  rule  is,"  said  his  Lordship  in 
that  case,  "that  when  you  cannot  sever  the  legal  from  the 
illegal  part  of  the  covenant,  the  contract  is  altogether  void;  but 
when  you  can  sever  them,  whether  the  illegality  is  created  by 
*  Statute  or  by  Common  Law,  you  may  reject  the  bad  part,  and 

retain  the  good.''  Here  we  cannot  sever  them ;  the  good  and 
the  bad  being  indissolubly  united  by  one  entire  consideration 
covering  both. 

I  think  that  the  questions  which  present  themselves  for  our 
consideration,  imder  this  bill,  are  not,  as  stated  by  the  learned 
Judge  in  Equity,  whether  the  Grand  Southern  Railway  Ca,  at 
the  time  of  the  execution  of  the  indenture  set  out  in  it,  was 
extinct  or  not,  or  whether  or  not  that  indenture  is  absolutely 
void. 

In  my  opinion  the  question  for  our  consideration  would  be 
more  accurately  stated,  as,  (1).  Whether  the  Grand  Southern 
Railway  Company  at  the  time  of  the  execution  by  them  of  the 
indenture  set  out  in  the  bill,  had  power  under  its  Acts  of  in- 
corporation to  execute  such  an  instrument ;  providing  as  it 
does,  for  the  prosecution  of  the  works,  imder  their  charter,  and 
the  construction  and  completion  of  their  unfinished  railroad. 

lAmUtr,  740.  <1  Sofa.  *  I*  62,  86.  •!*  B.  1 0.  P.  M. 
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Or,  (2).  Whether  there  are  reosonahle  grounds  for  contending       ^882. 
that  it  had  not  aach  power.     Or,  (3).  Whether  the  agreement  Thi  Cjmix- 
roDtained  in  that  indenture  is  one  of  such  a  class  as  the  Court  k^ui-wat  Co. 
has  jurisdiction,  or  has  been  accustomed  to  decree  specific  per-  _     "■ 
,  c  r  r        ThbGranb 

fonnance  of.  Sootherr 

Before  discussing  these  questions,  it  will  be  convenient  for  E*"-^*^  '^■ 
me  to  refer,  briefly,  to  the  Acta  under  which  the  Grand  South- 
em  Railway  Company  has  been  incorporated  and  to  collect 
from  the  affidavits  in  the  case  on  appeal  the  facte,  so  far  as 
necessary,  for  their  discussion. 

The  Grand  Southern  Railway  Company  was  originally  in- 
corporated by  35  Vict,  c.  27,  for  the  purpose  of  constructing 
a  railroad  from  the  city  of  St.  John  to  the  town  of  St  Stephen. 
lU  capital  stock  was  to  consist  of  at  least  two  millions  of  dol- 
lara ;  and  power  was  given  the  company  to  increase  the  stock, 
if  necessary,  to  three  millions.  The  fifth  section  of  that  Act 
restricted  the  liability  of  the  stockholders  to  the  amount  of 
stock  which  they  should  hold.  The  eighth  section  authorized 
them  to  raise  money  upon  their  bonds  and  debentures,  and  to 
mortgage  the  road  and  its  branches  to  secure  the  re-payment 
thereof.  By  the  first  section,  the  payment  of  the  t50,000  into 
the  treasury  of  the  company,  was  made  a  condition  precedent  * 

.„  u : —  ;„*„  „w«_*: —  — a  v„  h,-  twelfth  section,  it  was 

-ation  to  the  privileges 
said  road  shall  be  com- 
e  bona  Jide  continued 
Mmpleted  within  eight 

ril,  1872;  but  so  far  as 
5  steps  were  taken  to- 
e  charter  accepted,  and 
il,  1874,  when  another 
endment  thereof.  The 
e  original  charter  was 
,  c.  85,  passed  in  April, 
this.  Payment  of  even 
ir  required  to  be  made 
gh  the  liability  of  the 
amount  of  the  stock 
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^882.  which  they  held ;  even  the  minimum  amount  of  stock  which 
Ths  Cable-  the  original  charter  stipulated  for — ^two  millions  of  dollars— 
RA?LWAy^Co.  "^^  ^^  longer  required  to  be  subscribed ;  but  the  company  was 
_     V.  authorized  to  commence  the  construction  of  a  railroad  some 

jlHS  GrBAKD 

SouTHBRK  twenty  miles  in  length,  without  a  dollar  in  its  treasury,  so  soon 
Railway  Co.  ^  $20,000  of  stock  should  be  subscribed  for.  By  the  35  Vict., 
c.  27,  the  company  was  empowered  to  borrow  money  on  the 
security  of  the  railroad  and  its  branches.  The  37  Vict,  c.  85, 
sec.  4,  empowers  the  Directors  to  ''subject  and  charge,"  not  only 
the  railroad,  but  "  the  future  lands,  goods,  other  property  and 
effects,  tolls,  income  and  profits  whatsoever  of  the  said  com- 
pany, etc.,  etc.,  and  to  grant  and  assure  the  whole  or  any  part 
of  any  guarantee  of  interest,  grant  of  money  or  lands,  or  other 
benefit,  profit,  or  advantage,  already  or  hereafter  to  be  granted, 
conceded,  or  allowed  to  railroad  companies  in  this  Province/' 
The  time  for  commencing  the  construction  of  the  road  was  ex- 
tended by  the  37  Vict.,  c.  85 ;  but  the  time  for  its  completion 
remained  as  before,  and  would  expire  on  the  11th  of  April,  1880. 
Notwithstanding  all  these  facilities,  the  Grand  Southern  does 
not  appear  to  have  got  under  way  until  some  time  after  the  37 
Vict.,  c.  85,  was  passed. 

On  the  20th  January,  187G,  that  company  entered  into  an 
agreement  with  her  Majesty  to  connect  the  lines  of  railway 
mentioned  in  their  charter,  and  undertook  to  commence  work 
under  it  on  or  before  the  31st  day  of  December,  nearly  twelve 
months  after  its  date,  and  to  complete  these  lines  on  or  before 
the  11th  April,  1880,  so  as  to  be  then  used  for  the  conveyance 
and  carriage  of  passengers,  goods  and  chattels  thereon.  When 
the  work,  under  that  agreement  actually  commenced,  does  not 
anywhere  appear  in  the  case  on  appeal. 

The  respondent,  Qreene,  in  his  affidavit,  sworn  on  28th  June, 
1880,  states  that  the  other  respondents,  by  and  with  the  sanc- 
tion and  approval  of  the  Qovemment  of  this  Province,  entered 
into  a  contract  with  him  on  the  16th  May,  1876,  to  construct 
and  complete  the  said  Grand  Southern  Railway  from  St  Stephen 
to  St.  John ;  and  by  the  terms  of  the  said  contract  the  subsidy 
that  was  to  be  paid  by  the  said  Government  to  the  said  com- 
pany to  assist  in  building  the  said  railway,  was  assigned  to 
him. 
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It  would  have  been  more  satisfactory  if  Mr,  Greene  had  an-        i^SS. 
nexed  a  copy  of  his  agreement  with  the  company  to  his  affida-  Thb  Ciaut- 
vit.  no  that  the  Court  could  understand  its  terms.     But  at  all  Eailway"^. 
events  we  have  it  alleged  in  the  second  section  of  the  bill,  that  "• 

Mr.  Greene  was  to  complete  the  railway  from  St.  Stephen  to  St.    Routhbrk 
John, "  in  accordance  with  the  Acta  of  Assembly,"  which  would  l^"'-**^  fo. 
import  that  it  was  to  be  finished,  on  or  before  the  11th  April, 
1830. 

By  the  7tb  clause  of  the  agreement  between  the  oompaoy 
aad  the  Government,  already  referred  to,  the  former  agreed, 
"bona  fide  to  commence, on  or  before  the  30th  December,  IS7C, 
the  work  of  construction  of  the  said  line  of  railway,  and  to 
proceed  with  the  same  with  all  reasonable  despatch,  so  as  to 
have  the  same  completed  on  or  before  the  11th  day  of  April, 
which  will  be  in  the  year,  1880,  with  power  to  the  Lieutenant 
Governor  in  Council,  by  notice  in  writing  to  the  said  company, 
should  they  fail  to  make  reasonable  progress  with  the  said 
work,  to  terminate  the  contract  at  the  end  of  six  calendar  months 
from  the  service  of  such  notice,  unless  the  company  give  satis- 
factory proof  to  the  Governor  in  Council  that  the  work  is  pro- 
mo-Kr,™  ^..  i;lt.i.-  in  Y^rn^naA  on  dd  *^  be  Completed  within  the 

ir  in  Council  was  passed, 
Irand  Southern  R^lwsy 
eir  agreement,  to  dster- 
ifter  such  notice,  unless 
Lbe  Qovemor  in  Council, 
le  day  a  notice  was  pre- 
pursuance  of  such  order 
louthern;  and  service  of 
ilJompany's  Secretary,  on 

luary,  1876,  between  the 
om  the  Journals  of  the 
■  in  Council  of  2nd  Dec, 
ind  the  acknowledgment 
lompany,  taken  from  the 
it  of  Mr.  J.  Murray  Kay, 
)nnectic»i  with  the  pro- 
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1882.        cluction  of  these  papers  Mr.  Kay  swore,  that,  until  very  recently, 
The  Cable-  little  or  no  work  had  been  done  on  the  Grand  Southern  Rail- 

R^wAT^S.  ^*y  ^^^  ^^^^  ^^^  years, and  that  he  believed  the  company  was 
».  worthless  in  every  way. 

Southern        ^^*  Greene,  in  an  affidavit  in  reply,  sworn  on  10th  July,  1880, 

Railway  Co.  whilst  he  does  not  deny  Mr.  BLay  s  statements  that  the  com- 
pany was  worthless,  and  that  the  work  on  the  road  had  been 
at  a  stand-still  for  two  years,  stated  that  before  the  agreement 
between  the  company  and  Her  Majesty,  of  date  20th  January, 
1876,  was  executed,  the  Grand  Southern  Railway  Company 
gave  to  the  Governor  in  Council  satisfactory  evidence  of  their 
ability  to  construct,  finish,  and  equip,  the  line  of  railway, 
which,  by  that  agreement  they  undertook  to  construct;  and 
that  the  Governor  in  Council  upon  such  evidence,  waived  the 
notice  given  under  the  order  in  Council  of  2nd  Dec.,  1878. 

I  wish  to  be  distinctly  understood  as  repudiating  the  idea  of 
imputing  to  Mr.  Greene  any  intentional  mis-statement,  but  un- 
less he  is  himself  the  Grand  Southern  Railway,  I  am  at  a  loss 
to  understand  how  he  can  make  such  a  positive  statement  as 
to  the  satisfactory  character  of  the  evidence  furnished  by  it,  to 
the  Grovemor  in  Council,  of  its  ability  to  construct  and  equip 
the  railroad.  And,  more  especially,  in  view  of  the  undisputed 
facts  about  to  be  referred  to,  that  all  the  property  of  the  com- 
pany, whether  then  existing,  or  thereafter  to  be  acquired,  had 
been  transferred  to  trustees  for  the  benefit  of  the  bondholder; 
that  the  total  amount  of  its  subscribed  stock  never  exceeded 
about  $24,000,  of  which  only  about  $1240  had  been  actually 
paid.  It  was  not  until  after  the  company  should  have  made 
default — under  the  agreement  of  20th  January,  1876 — should 
have  failed  to  make  reasonable  progress  with  their  work  under 
it,  that  an  Order  in  council  was  authorized  to  be  made,  and  ft 
notice  given  to  determine  that  agreement.  And  it  passes  my 
understanding  how  any  proof,  however  satisfactory,  given  not 
only  before  any  default  had  been  made,  but  before  even  the 
agreement  itself  had  been  executed,  could  furnish  grounds  for 
a  waiver  by  the  Governor  in  Council  of  a  notice,  given  in  pur- 
suance of  an  Order  in  council,  under  the  seventh  clause  of  it 
nearly  two  yeara  afterwards. 
At  all  events  the  company  did  not  complete  the  construction 
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of  the  raUroad  before  the  11th  April,  1880,  in  pursuance  of       ^882. 
their  contract,  and  in  accordance  with  the  provisions  of  their  Thb  Carlb- 
charter.    And  early  in  the  Spring  of  that  year,  the  Provincial  Railway  Co. 
Legislature  being  then  in  session,  the  company  applied  to  it  for  ^ 

an  Act  to  amend  its  charter  by  extending  the  time  for  the    Southern 
completion  of  the  road,  and  the  Legislature  refused  to  pass  such  ^-^ilway  Co. 
an  Act    What  took  place  on  that  application  is  detailed  in  the 
affidavits  of  Mr.  Howard  D.  McLeod,  Mr.  Murray  Kay,  and  Mr. 
F.  E.  Barker.    The  statement  of  the  latter  being  more  circum- 
stantial than  any  of  the  others,  I  give  it  verbatim. 

"  Application,"  [Mr.  Barker  says,]  "  was  made  to  the  Legislature 
at  its  last  Session,  by  and  on  behalf  of  the  plaintiffs,  for  the  passage 
of  an  Act  extending  the  time  for  the  construction  of  their  road,  which 
time  was  then  about  to  expire ;  that  the  Legislature  refused  to  pass 
2»uch  an  Act  after  evidence  had  been  given  before  a  conunittee  of  the 
House  of  Assembly,  appointed  for  that  purpose.  Amongst  others 
who  were  then  examined,  under  oath,  were  Mr.  Barry,  the  President, 
and  Mr.  Ludgate,  who  had  been  Treasurer  of  the  plaintiffs'  company. 
And  it  was  on  that  occasion  sworn  to  by  them,  or  one  of  them,  that 
unly  about  $24,000  of  the  capital  stock  of  the  plaintiff's  company  had 
*'kvn.  subscribed,  and  of  that  only  a  small  percentage,  amoimting  I 
think  on  the  whole  subscribed  stock  to  $1240,  had  been  paid  in.  It 
also  appeared  by  the  evidence  given  under  oath  by  the  speaker  of  the 
house,  Mr.  Stevenson,  before  the  same  committee,  that  he  was  a  trus-  . 
t;>o  for  the  bondholders,  and  that  all  the  property  existing  and  to  be 
ae^uifed,  together  with  the  right  to  any  government  subsidy,  had 
lHi-n  assigned  to  the  said  Stevenson  and  another.  I  have  no  doubt, 
wliatever,  that  the  Directors  who  executed  the  said  lease  set  out  in 
the  bill,  were  well  aware  that  the  Legislature  had  refused  to  extend 
th(- time  iixed^for  the  completion  of  the  road;  and  also  that  the 
{tlajntiff  company  was  practically  worthless,  so  far  as  any  pecuniary 
n^ponsibility  is  concerned." 

Mr.  Greene,  in  his  affidavit  in  reply,  makes  a  correction  in 
Mr.  Barker's  statement  to  the  effect  that  Mr.  Stevenson,  in  his 
evidence  before  the  Committee,  excepted  "  the  whole  of  the  sub- 
sidy granted  by  the  Government,"  from  the  property,  present  and 
future,  of  the  company,  which  he  and  another  held  in  trust  for 
the  bondholders.  •  I  have  no  doubt  that  Mr.  Greene  is  correct. 
1  see  by  his  former  affidavit,  that  the  whole  of  that  subsidy 
had  been  assigned  to  himself  at  the  time  when  he  entered  into 
the  agreement  with  the  Grand  Southern  to  construct  the  road 
for  them.  With  the  exception  of  that  correction,  the  whole  of 
Mr.  Barker^s  statement  i^mains  uncontradicted,  as  well  with 
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m^'        regard  to  the  conduct  of  the  Directors  of  the  Carleton  Branch 
The  Carlk-  Railroad,  a^  also  in  relation  to  the  financial  standing  of  the 
Railway^S.  Grand  Southern  Railway  Company. 

V-  Returningr  now  to  the  discussion  of  the  question  arising  out 

SouTHKRN  of  this  Appeal,  as  I  have  said,  the  first  question  for  us  to  consider 
Railway  Co.  }g^  j^^^  whether  the  Grand  Southern  Railway  Company  is  ex- 
tinct, or  had  ceased  to  exist  on  11th  April,  1880.  It  certainly 
did  not.  By  the  Consol.  Statutes,  c.  98,  section  3,  its  existence 
is  prolonged  for  three  years  be3'ond  that  date ;  but  only  "  for 
the  purpose  of  prosecuting  or  defending  suits  by  or  against 
them ;  and  of  enabling  them  to  settle  and  close  their  concerns, 
to  dispose  of,  and  convey  their  property,  and  to  divide  their 
capital  stock." 

Nor  is  it  necessary  for  us  to  hold,  as  Mr.  Skinner  contended 
it  was,  that  the  language  of  35  Vict.,  chap.  27,  sect.  12,  is  suffi- 
cient to  create  a  forfeiture  of  the  charter.  A  contract  may 
be  ultra  vires,  and  yet  the  charter  may  not  be  forfeited.  In 
In  re  Tfve  Albert  Mining  Co.,^  this  Court  held  that  proceedings 
by  gi6o  wan^anto  were  inapplicable  to  the  cases  of  private 
coiporations. 

And  in   The  Attorney  Ge^tieral  v.  Greed  Eastern  RaUiixui 
Go.,^  Lord  Justice  James  recognized  the  possibility  of  an  agree- 
ment being  theoretically  vXtra  mres,  although  the  Attorney 
.   General  would  have  no  right  to  interfere  on  behalf  of  the  pub- 
lic. His  Lordship  said : 

"  So  far  as  the  first''  (a  company  incorporated  by  special  Act  of 
Parliament  for  the  purpose  of  malong  and  working  a  railway)  '^  bas 
compulsory  powers,  it  must  not  abuse  them ;  so  far  as  it  has  statutory 
duties  it  cannot  delegate  them ;  so  far  as  it  is  under  any  statutory 
prohibition,  or  direction,  it  must  not  violate  the  one  or  neglect  tbe 
other.  But  even  in  these  cases,  it  is  only  when  some  public  mischief 
is  done,  or  where,  in  respect  of  something  intended  for  the  public  pro- 
tection, there  is  misfeasance  or  nonfeasance,  that  the  Attorney  Creneral 
ought  to  interfere.  H  a  particular  land-owner  has  cause  of  complaint, 
it  ia  for  him  to  appeal  to  the  tribunals.  If  as  between  the  company 
and  its  shareholders  there  is  a  wrongful  application  of  the  capital,  or 
a  wrongful  incurring  of  liabilities,  it  is  for  the  shareholders  to  com- 
plain ;  if  as  between  the  company  and  any  persons  outside  the  com- 
pany it  is  entering  into  contracts  lUtra  vires,  it  is  for  such  peraons 
to  take  proper  advice,  and  guard  themselves  from  risks  which  they  aa* 
free  to  avoid.  I  cannot  myself  see  any  principle  on  which  the  Attor- 
ney (General  is  to  interfere  with  a  railway  company's  contracts,  because 

12  Pngf.  S0.  «U  ChuL  D.  449, 484. 
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they  are  tiUra  vires,  any  more  than  he  would,  on  the  like  ground  in-         1882. 
terfere  with  the  contracts  of  any  other  incorporated  joint  stock  company,   The  Carlk^ 
canying  on  any  other  industrial  enterprize."     See  AsJibury  Railvxiy  ton  Branch 
Carriage  and  Iron  Company  v.  JHcIie,  ^  Railway  Co. 

V. 

Our  first  inquiry  then,  must  be,  whether  or  not,  on  the  30th  "g^J,.^^^ 
April,  1880,  the  date  of  the  agreement  which  we  are  asked  to  Railway  Co. 
confirm  and  declare  to  be  obligatory,  the  Grand  Southern  Rail- 
way had  power  under  their  charter  to  enter  into  an  agreement 
with  a  view,  and  for  the  purpose  of  completing  the  construction 
of  their  still  unfinished  road.  Although  there  are  no  express 
prohibitory  words  in  the  12th  sect.  (35  Vic.,  c  27),  is  it  not  a 
necessary  inference  from  the  language  of  that  section  that  the 
Legislature  did  not  intend  a  contract  for  such  a  purpose  to  be 
entered  into  by  the  Grand  Southern  Railway  Company,  after 
the  lapse  of  eight  years  from  the  date  of  passing  its  Act  of  In- 
corporation ?  That  period  of  time  would  expire  on  the  10th 
April,  1880.  And  I  think  that  the  Legislature  has  expressed 
its  intention  to  that  effect,  in  plain  and  unambiguous  language, 
when  it  provides  that,  to  entitle  the  company  to  enjoy  the  privi- 
leges of  their  charter  "  the  whole  railroad  must  be  completed 
within  eight  years  from  the  passing  of  the  Act."  If  so,  a  con- 
tract such  as  this,  entered  into  by  the  company,  after  the  expi- 
ration of  that  time,  and  providing  for  the  subsequent  comple- 
tion of  the  road,  must  be  uUra  vires,  and  void.  And  we  are 
asked  to  declare  such  a  contract  to  be  obligatory,  directly  in 
the  face  of  the  language  of  the  Act  of  the  Legislature.  Vide 
Skfevinbu/fy  &  Birrmngham  Ry.  Co.,  v.  The  North  Western  Ry. 
Co,^  And  see  also  AMmry  Car^*iage  cmd  Iron  Co.  v.  Riche. 
And  per  Lord  Blackburn,  in  the  kiter  case,  in  the  Exch.  Ch.^ 
"  I  do  not  entertain  any  doubt  that,  if  on  tho  true  construction 
of  a  Statute  creating  a  corporation,  it  appears  to  be  the  inten- 
tion of  tile  Legislature,  express  or  implied,  that  the  corporation 
shall  not  enter  into  any  particular  contract,  every  Court, 
whether  of  Law  or  Equity,  is  bound  to  treat  a  contract  entered 
into  contrary  to  the  enactment,  as  illegal,  and  therefore  wholly 
void." 

If  it  18  competent  for  any  Court  to  pronounce  a  contract  for 
the  completion  of  the  Grand  Southern  Railroad  to  be  valid 

iL.  B.  7  a.  L.  ass,  072.  ae  H.  L.  Caa.  118, 187.  sL.  a  0  Exch.  SS4, 868. 
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^^82.       and  obligatory,  although  not  entered  into  until  twenty  days 

Thb  Carlb-  after  the  time  expressly  limited  in  its  charter  for  that  work  to 

Railway^Co.  ^  ^^^®  >  ^^  would  be  equally  competent  for  such  Court  to  affinn 

_      <^-  a  similar  contract  entered  into  twenty  years  afterwards:  and 

The  Grand  ^    't  » 

SouTHKRN  the  object  of  the  Legislature  in  placing  such  a  restriction  upon 
Rau^wat  Ck).  ^|jg  enjoyment  of  its  franchise  by  the  company,  would  be  en- 
tirely defeated 

Furthermore,  the  question  of  vXtra  vires  does  not  arise  be- 
tween the  directors  of  the  Grand  Southern  and  its  shareholders, 
but  between  that  company  and  another;  and  depends  upon 
the  incapacity  of  the  company  itself  to  enter  into  the  agree- 
ment under  consideration,  at  the  time  when  it  did,  and  mani- 
fests itself  upon  the  Act  of  Incorporation,  that  Act  is  a  public 
Statute — a  part  of  the  public  law  of  the  land — and  every  one 
dealing  with  the  company  mast  take  notice  of  its  provisions. 
The  cases  of  The  Royal  British  Bank  v.  Turquand;^  same 
case  in  Exch.  Ch.  ;*  and  Agar  v.  The  Life  Assurance  Society;^ 
which  were  cited  by  Mr.  Weldon,  do  not  apply. 

Neither  does  the  c&se  of  The  Midland  Railway  Co,  v.  llie 
Gh'eat  Western  Railway  Co,,^  because  in  that  case,  the  Court 
was  of  opinion  that  the  agreement  in  question,  "without  anv 
doubt  whatever,"  was  not  illegal. 

It  is  scarcely  necessary  to  say  that  the  powers  of  the  com- 
pany must  be  limited  and  circumscribed  by  the  terms  of  the 
Act  of  Incorporation,  and  that  cannot  in  any  way  be  extended 
or  affected  by  the  report  of  a  committee  of  the  House  of  Assem- 
bly, or  by  the  Act  of  the  Governor  in  Council  in  extending  the 
time  allowed  the  company  for  the  completion  of  its  contract 
Only  an  Act  of  the  Legislature  can  restore  to  the  Grand  South- 
ern Railway  Company  the  powers  and  privileges  which  that 
Legislature  has  declared  that  it  is  no  longer  entitled  to  enjoy. 
Upon  this  point  the  observations  of  Lord  Justice  Baggallay,  in 
The  Attorney  General  v.  The  Great  Eastern  Railway  Co.,^  are 
deserving  of  notice. 

Being  of  opinion  that  the  indenture  set  out  in  the  bill,  and 
which  is  alleged  to  have  been  entered  into  on  30th  April,  was, 
at  that  time  clearly  vZtra  vires  the  authority  which  had  been 

16  El.  k  Bl.  248.  *L.  R  8  Chan.  841,  857. 

96EL  ABL  827.  ni  Ch.  D.  480,  480. 
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conferred  upon  the  Grand  Southern  R^lway  Company  by  its        ^^^' 

charter,  the  second  question  is  practically  disposed  of,  as  well  The  Carlb- 

as  the  first.    And  it  is  unnecessary  to  occupy  time  in  the  dis-  SaLWAr'S. 

cussion  of  the  third.  ,^   J: 

Tela  Orand 
If  I  have  arrived  at  a  correct  conclusion  upon  the  first  point,    SoTrrHKim 

it  is  of  no  importance  whether  the  agreement  belongs  to  a  class  ^^^^^^  ^« 
over  which  the  Court  has  jurisdiction  to  decree  specific  per- 
formance or  not.     The  agreement  being  ultra  vires,  there  is  no 
Equity  left  to  sustain  the  injunction. 

But  I  have  no  hesitation  in  saying  that  this  is  not  such  an 
agreement  as  a  Court  of  Equity,  in  the  exercise  of  its  jurisdic- 
tion to  decree  specific  performance,  would  attempt  to  enforce ; 
and  I  refer  to  the  following  cases,  as  authorities  upon  the  point : 
Clarhv.  Price ;^  Oervais  v.  Edwards;^  The  South  Wales  Ry. 
Co,  V.  Wythes;^  Merchants'  Trading  Co.  v.  Banner.*" 

And  having  regard  to  the  financial  standing  of  the  Grand 
Southern  Railway  Co.,  I  think  we  should  say  with  Lord  Justice 
Knight  Bruce,  whose  dictum  is  quoted  and  approved  of  by 
Lord  Cranworth  in  I/ie  Shreiusbury  <t  Birmingham  Ry.  Co.  v. 
TIte  North  Western  Ry.  Co,^  "the  contract,  whether  legally 
valid  or  invalid,  is  one  which  a  Court  of  Equity  ought  not  to 
be  active  in  enforcing." 

For  these  reasons  I  am  of  opinion  that  the  injunction  order 
made  by  the  learned  Judge  in  Equity  should  be  dismissed  with 
costs. 

Weldon,  J.  It  is  necessary  to  bear  in  mind  the  position  of 
the  two  parties,  the  Railway  Companies.  The  Carleton  Branch 
Company,  the  appellants,  owned  a  short  railway  running  from 
deep  water  of  Saint  John  harbor  to  Fairville,  having  no  rolling 
stock,  for  the  purpose  of  connecting  with  the  Western  Exten- 
sion, now  the  Saint  John  and  Maine  Railway.  The  respondents' 
railway,  incorporated  a  few  years  later,  run  to  the  appellants* 
railway,  about  a  third  of  the  distance  from  Fairville  to  the 
harbour.  I  am  unable  to  discover  from  their  charter  that  the 
appellants  cannot  lease  the  right  to  run  on  the  road  to  the  re- 
spondents, and  the  other  company,  the  Saint  John  and  Maine. 
They,  of  course  mutually  undertaking  to  so  run  as  not  to  in- 
terfere with  each  other. 

12  Will.  Cb.  157.  «L.  R.  12  Eq.  1& 

•2  Dr.  ft  War.  80.  •$  H.  U  Om.  118. 
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t8S2.  The  respondents  ap(^ed  to  the  appellants  to  obtain  the  right 

The  Cajrli-  to  connect  their  road  with  the  Carleton  Branch  Eoad,  and  run 
Railway'co.  ^^^^  ^^^  same  to  deep  water.    After  negotiation,  an  indenture  of 

*•  lease  was  entered  into  between  the  said  parties — the  lease  was 

The  Gbakd 
SouTKuur    duly  signed  by  the  predident,  and  three  directors  of  the  appel- 

Railway  Co.  lants'  company  as  provided  by  their  Act  of  incorporation.  The 
5th  section  of  their  Act  gives  them  ample  and  full  power  to 
connect  vdth  other  roads.  And  the  17th  section  in  very  stroog 
and  express  language  confers  on  the  directors  the  power  to  ex- 
ecute deeds.    It  declares — 

"  Every  deed  so  executed  shall  have  as  full  effect,  and  be  as  bind- 
ing and  conclusive  on  the  company,  and  the  directors  of  the  company 
as  if  the  terms  and  provisions  of  such  deed  were  by  this  Act  of  Aasem- 
bly  expressly  enacted  and  made  binding  and  conclusive  accordingly." 

I  can  hardly  conceive  the  Legislature  could  have  used  stronger 
language  to  confer  power  on  the  directors. 

The  respondents  are  a  company  incorporated  by  an  Act  of 
the  General  Assembly,  with  certain  compulsory  powers,  and 
they  were  to  build  the  road  within  a  certain  period ;  they  had 
not  done  this  when  the  lease  was  made.  They  are  a  corpora- 
tion that  exists  until  it  is  difssolved ;  their  compulsory  powers 
to  take  land  may  be  gone,  but  that,  I  am  inclined  to  think, 
would  not  prevent  them  accepting  a  lease  for  the  benefit  of  their 
company.  I  am  unable  to  arrive  at  a  conclusion  that  the  ap- 
pellants can  raise  that  objection  to  defeat  their  own  contract 
until  the  respondents  fail  to  carry  out  their  obli^tions  for  the 
benefits  conferred. 

The  Bill  in  this  case  was  filed  to  pi^vent  the  appellants  from 
obstructing  the  respondents  uniting  and  fonxung  a  junction  of 
their  lines  with  the  track  of  the  appellants,  and  also  from  in- 
terfering with,  or  in  any  manner  hindering  the  plaintiffs 
below,  (respondents  here,)  from  passing  with  their  locomotives 
from  the  junction,  over  the  appellants'  road  to  deep  water,  as 
referred  to  in  the  lease  of  the  appellants,  dated  30th  April,  1880. 

I  am  asked  to  detiide  whether  the  lease  of  the  appellants  is 
idtra  vires,  and  whether  the  lease  and  all  its  provisions  should 
be  enforced.  I  do  not  think  the  learned  Judge  in  Equity  has 
so  decided.  I  cannot,  therefore,  concur  with  the  judgment  of 
Mr.  Justice  Duff.  I  think  that  is  not  the  question  before  us  to 
adjudicate  upon ;  but  whether  the  injunction  order  is  right  in 
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keeping  matters  in  such  a  state,  that  the  respondents  shall  not        ^^^ 
lie  interrupted  in  joining  their  line  with  the  appellants'  and  Thb  Carim- 
running  to  deep  water.     The  learned  Judge  in  Equity  has  care-  r^lway'co, 
fnliy  guarded  the  rights  of  the  appellants,  by  providing  that  ^ 

the  respondents,  who,  it  is  alleged,  are  of  doubtful  ability  to    Southvrn 
answer  in  damages  for  their  acts,  shall  give  a  bond  to  theappel-  B^^^ay  Co. 
lants  conditioned  for  the  payment  of  any  damages  they  may 
incur.    The  interim  order  contains  the  following  condition : 

**  'nie  plaintiffs  shall  jTTOcure  a  bond  to  be  given  by  a  responsible 
lyorty  in  the  penal  sum  of  $5000,  conditioned  that  if  it  should  be 
ti Daily  determined  in  this  suit  that  the'  Grand  Southern  Railway  have 
no  right  to  do  the  acts  which  the  defendants  are  to  be  enjoined  from 
preventing  them  doing,  they  will  pay  to  the  defendants  all  damages 
that  may  be  occasional  to  them  by  such  acts.  Such  damages  to  be 
assessed  by  this  Court." 

The  question  of  costs  was  reserved  by  the  learned  Judge  in 
Equity,  until  he  finally  heard  the  cause.  In  the  meantime 
matters  were  to  go  on  under  the  agreement,  the  Grand  Southern 
Railway  joining  the  Carleton  Branch  Railway's  line,  and  run- 
ning to  deep  water. 

It  appears  to  me  that  it  was  unnecessary  to  go  into  the  case 
as  to  the  lease  being  vltra  vires,  or  into  its  merits,  or  whether 
it  is  valid  or  invalid.  The  Judge  below  has  not  heard  the  case 
on  its  merits,  and  therefore  this  Court,  being  the  appellant 
Court,  ought  not  to  anticipate  what  judgment  might  be  given 
by  the  Judge  in  Equity.  There  is  much  to  be  considered.  The 
lease  in  question  provides  that  in  case  of  differences  arising, 
they  may  be  referred  to  arbitration.  I  do  not  offer  any  opinion 
as  to  the  lease ;  the  appellants'  and  respondents'  counsel  differ- 
ing as  to  the  powers  of  the  directors  to  make  such  a  lease  as  is 
set  out  in  the  case;  the  learned  Judge  in  Equity  having  the 
same  still  under  consideration, — the  various  grounds  pro  and 
con  have  not  yet  been  heard.  He  has  only  granted  an  interim 
injunction  order,  restraining  the  appellants  from  interrupting 
the  respondents  in  running  their  trains  over  the  lines  to  the 
Saint  John  harbour,  provided  security  be  given  to  make  com- 
pensation in  damages,  in  case  the  appellants  should  succeed  at 
the  hearing. 

I  therefore  dissent  from  the  judgment  of  Mr.  Justice  Duff, 

Vou  V.-P.  ft  B.  47 


370  HILARY   TERM,  XLV.  VICTORIA. 

1882.        in  which  the  Chief  Justice  concurs,  and  I  regret  that  we  have 
Thk  Cable-  not  had  the  assistance  of  the  other  Judges. 
RAttWAY^Co.      ^  ^^  ^^*  think  this  is  a  case  for  costs  on  either  side. 

«•  Wetmore  and  EinGi  JJ.,  not  having  heard  the  argument 

Southern     tOOK  no  part. 

RAttwAY  Co.      Palmer,  J.,  was  not  a  part  of  the  Court  of  Appeal  at  the 
time  the  cause  was  argued. 

Allen,  C.  J.    I  agree  with  the  judgment  of  Mr.  Justice  Duff. 

Appeal  allowed  toUk  cods. 


1882.  Ex  PARTE  KANE. 

February.  Certiorari — Judge  Supreme  Cott/rt — Eevietc — New  trial, 

A  certiorari  will  not  be  granted  to  bring  up  the  proceedings  in  review  before  a 
Judge  of  this  Court,  under  the  GonsoL  Statutes,  c  60,  the  proper  remedy 
being  by  motion  to  set  aside  the  order.     (Wetmore,  J.,  dissenting.) 

A  Judge  has  no  power  to  order  a  new  trial  in  a  review  case,  under  GonsoL  Stat 
c.  60,  B.  43.     (Weldon  and  Palmer,  JJ.,  dissenting.) 

An  order  nisi  for  a  certioraH  having  been  granted  by  Mr. 
Justice  King,  at  Chambers,  to  bring  up  an  order  of  review 
made  by  Mr.  Justice  Palmer,  under  the  Consol.  Statutes,  c  60, 
whereby  he  set  aside  a  nonsuit,  and  ordered  a  new  trial,  in  a 
civil  case  tried  before  the  Police  Magistrate  of  the  town  of 
Portland ; 

October  25th,  1881,  T.  C.  Allen  now  shewed  cause.  The 
review  was  under  the  4!3rd  sect,  of  cap.  60  of  the  Consol.  Stat 
The  first  point  is,  whether  under  that  section  a  Judge  has  power 
to  order  a  new  trial.  It  provides  that  he  shall  "  decide  the 
cause  according  to  the  very  right  of  the  matter."  This  is  an 
authority  to  make  any  order  necessary  to  do  justice  between  the 
parties.  Many  cases  might  be  suggested  in  which  no  order, 
but  for  a  new  trial  would  meet  the  justice  of  the  case.  For 
example :  suppose  a  plaintiff  offered  proper  evidence  to  prove 
his  case,  and  the  Justice  refused  to  receive  it,  and  ordered  a  non- 
suit, what  order  could  a  Judge  make  on  review  that  would  do 
justice  between  the  parties  except  an  order  for  a  new  trial.  A 
verdict  could  not  be  entered  for  the  plaintiff  because  the  evi- 
dence .tendered  might  have  failed  to  prove  his  case,  or  the 
defendant  might  have  had  a  good  answer;  and  for  obvious  rea- 
sons a  verdict  could  not  be  entered  for  the  defendant.    [Duff, 
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J.  Must  the  Judge  not  decide  the  cane,  and  in  the  manner  _ 
pointed  out  by  the  Act,  that  is,  hy  affirming,  reversing,  or 
altering  the  judgment  ?  la  granting  a  new  trial  deciding  the 
case  ?]  Yes,  it  is  a  decision  of  the  question  before  the  Judge, 
which  was,  whether  the  JuaUce  was  right  in  entering  a  nonsuit 
The  JudgA  18  bound  to  decide  the  case  according  to  the  very 
right  of  the  matter.  An  order  for  a  new  trial  is  the  only  way 
to  accomplish  that  end ;  he  therefore  has  authority  to  make 
that  order  by  necessary  implicatioa. 

2.  Assuming  the  Judge  had  no  power  to  order  a  new  trial, 
still  a  certiorari  should  not  issue.  It  only  lies  to  an  Inferior 
Court.  Ex  parte  Jacob;^  i  Bac,  Aht.  "Certiorari"  (B.)  The 
proceedings  being  before  a  Judge  of  this  Court,  a  certiorari  is 
unnecessary  to  bring  his  order  before  the  Court.  If  it  was 
wrong,  the  proper  course  was  to  move  to  set  it  aside.  2  Arch. 
Prac.,  (12  ed)  1609. 

3.  The  decision  of  a  Judge  in  a  review  case  is  final.  Ex 
{Ktrte  Richards' 

George  F.  Oregory,  contra.  The  Judge  had  no  power  to  order 
a  new  trial  under  section  43.  The  jurisdiction  being  statutory 
must  be  strictly  pursued.  On  the  order  being  made,  the  cause 
is  to  be  remitted  to  the  Justice  that  he  may  issue  an  execution 
fui'  the  amount  awarded  to  either  party.  This  precludes  the 
idea  of  a  new  trial ;  it  shews  that  the  intention  was  to  have 
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^S^        his  order.     He  is  exercising  an  inferior  jurisdietion,  and  oertio- 

Btparu     raH  is  the  proper  remedy.     The  proceedings  on  review  are  not 

^^       in  this  Court    Regina  v.  Mcintosh.^ 

3.  I  admit  that  the  Court  will  not  grant  a  ceHiorari  to  biing 

up  proceedings  on  review,  except  under  special  circumstances ; 

but  the  case  of  Ex  parte  Richards,^  shews  that  there  are  caseii 

in  which  the  Mrrit  will  be  granted.     And  where,  as  in  this  caae, 

a  Judge  makes  an  order  which  he  had  no  jurisdiction  to  make, 

the  certioraH  should  go. 

CW.  adv.  mdt 

The  Court  now  delivered  the  following  judgments : 

Palmer,  J.  This  Is  an  application  for  a  certiorari,  to  be  ad- 
dressed to  myself,  as  one  of  the  Judges  of  this  Court  to  remove 
proceedings  had  before  me,  acting  as  one  of  the  said  Judges,  on 
review  from  the  judgment  of  the  Portland  civil  court,  in  a  case 
in  which  the  said  court  had  entered  a  judgment  of  nonsuit, 
which  I  ordered  to  be  set  aside,  and  a  new  trial  granted.  I 
think  such  a  proceeding  as  is  here  asked  for, — that  is  for  this 
Court  to  issue  a  writ  of  certioraH  to  compel  one  of.  its  o^n 
Justices  to  certify  unto  this  Court  proceedings  had  before  him 
as  such  Justice, — is  wholly  unnecessaiy  and  without  warrant  of 
law,  and  unheal^  of  in  practice.  The  power  under  which  I 
and  every  other  Justice  of  this  Court  am  authorized  and  com- 
pellable to  hear  this  matter  of  review,  was  conferred  on  each  of 
the  Justices  of  this  Court,  and  not  on  any  one  individually. 
Therefore  it  is  a  proceeding  before  a  Justice  of  this  Court,  quu 
such  Justice ;  and  from  his  decision  it  is  clear  there  is  an  appeal 
to  this  Court  itself,  as  of  course,  ex  debito  juetitios,  unless  the 
law  has  declared  the  decision  of  such  Judge  final  and  conclu- 
sive ;  and  if  that  were  done,  it  would  equally  prevent  a  certio- 
rari issuing  as  an  appeal.  See  2  Arch.  Prac.,  1609 ;  Shartfidge 
v.  Yaumg  ;*  Teggin  v.  Langford  ;*  Fowler  v.  ChurchiU  ;*  Brown 
V.  Bamford.^  In  the  case  of  Brown  v.  Bamford,  the  Court  of 
Exchequer  decided  that  even  where  the  Court  had  no  original 
jurisdiction  over  the  matter  in  which  a  Judge  had  made  an  order, 
the  statute  having  given  such  jurisdiction  to  a  Judge,  only  the 
Court  would  set  the  order  aside,  because  the  statute  had  given 

11  Han.  372.  «2  DowL  N.  S  467. 

39  Pugs.  &  B8  DowL  N.  a  648. 

tlS  f«  W.  6.  tS  M.  a  W.  tf. 
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the  power  to  the  Judge  as  a  Judge  of  ttie  Court:  and  in  Morris  ^^^« 
V.  MaTusty,^  the  Judge  having  made  an  order  at  Nisi  Prius,  &  parte 
professing  to  act  under  a  statute  that  gave  power  to  a  Judge 
to  make  an  order  as  Judge,  but  gave  the  Court  no  power,  the 
Court  set  the  order  aside  on  the  ground  that  the  statute  did 
not  aaihorize  the  particular  order  made.  That  is  this  case  ex- 
actly, if  as  is  contended,  I  have  no  authority  to  make  the  order 
for  a  new  trial.  The  law  is  that  when  a  Judge's  order  is  pro- 
fessed to  be  made  under  a  statutory  power  given  to  a  Judge 
alone,  qvxi  Judge,  and  not  to  the  Court,  if  the  order  exceeds 
his  power  the  Court  can  set  it  aside:  and  according  to  the  case  of 
Ex  parte  Wood/ward,^  the  same  course  is  open,  whenever  a  Judge 
of  this  Court  makes  an  order  that  the  law  does  not  authorize. 
In  that  case  this  Court  set  aside  Mr.  Justice  Weldon's  order  be- 
cause the  Court  thought  he  had  no  power  to  make  it. 

It  follows  that  there  is  no  necessity  for  a  certiorari ;  for,  1st, 
These  proceedings  being  before  a  Justice  of  this  Court,  as  such 
Jastice,  they  are  in  the  Court  already,  and  I  am  bound  to  in- 
form my  brother  Justices  what  they  were,  and  they  are  bound 
jadidally  to  notice  them. 

But  if  that  were  not  so,  there  being  an  appeal,  the  issuing  oi 
the  writ  being  discretionary,  it  ought  not  to  issue.  This  has 
been  already  decided  by  this  Court  in  Ex  pa/rte  Tho^nw»?  a 
part  of  the  head  note  of  which  case  is  as  follows :  "  Held,  as 
there  was  an  appeal  from  the  Judge's  decision,  a  ceriiovari 
would  not  lie  to  remove  proceedings." 

These  considerations  are  sufficient  to  refuse  the  rule,  but  as 
the  point  of  objection  to  my  order  made  on  the  review  is,  that 
a  Judge  hearing  a  cause  on  review,  under  chap.  60,  Consol.  Stat., 
HOC  43,  cannot  order  a  new  trial,  and  it  is  important  to  have 
the  point  decided,  so  that  the  practice  may  be  uniform,  I  will 
proceed  to  give  my  views  on  that  point. 

The  question  depends  upon  the  following  enactment  in  the 
section  referred  to :  "  Upon  these,"  (the  Justice's  copy  of  the 
proceedings,)  **  being  laid  before  a  Judge  of  the  Supreme  Court, 
with  an  affidavit,  etc,  the  Judge  shall  hear  the  matter,  etc,  and 
»hall  after  such  hearing  decide  the  cause  according  to  the  very 
right  of  the  matter,  and  may  affirm  or  reverse  or  alter  the  same 
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^^2'  in  any  respect,  and  remit  the  cause  to  the  Justice,  that  he  may 
Bhcparu  issue  execution  for  the  amount  awarded  to  either  party  and 
affirmed  on  review,  or  enforce  payment  of  such  amount  with 
costs  by  attachment/' 

The  power  given  to  the  Judge  by  this  statute  is  to  review 
the  proceedings  before  the  Justice,  and  decide  the  cause  accord- 
ing to  the  very  right  of  the  matter  without  regard  to  forms ;  I 
think  the  power  of  the  Judge,  as  conferred  by  this  statute,  is 
sought  to  be  limited  to  the  mere  directions  given  therem,  losing 
sight  of  the  fundamental  canon  of  construction,  that  where  a 
statute  gives  power  to  do  any  act,  it  by  necessary  implication 
gives  power  to  do  everything  that  is  reasonably  necessaiy  to 
carry  out  such  power. 

How  can  a  Judge  review  and  decide  according  to  the  very 
right  of  the  matter,  unless  he  can  correct  and  enforce  such  light. 
The  power  here  granted  must  mean  that  he  is  to  order  what  is 
right  to  be  done ;  and  if  this  is  so,  that  power  is  only  limited 
by  what  is  right,  or,  in  other  words,  giving  to  both  parties  any 
legal  rights  they  may  have  been  deprived  of  in  the  court  below, 
and  no  more  or  different  from  this.  If  this  is  correct,  how  is  it 
possible  for  a  Judge,  in  the  case  before  put,  to  do  otherwise 
than  sot  aside  the  proceedings  before  the  Justice;  from  the 
wrong  done,  rectify  that  wrong,  and  decide  that  he  should  pro- 
^  ceed  in  the  case  according  to  law ;  or,  as  the  statute  expresses 
it,  according  to  the  very  right  of  the  matter  ?  But  it  has  been 
suggested  that,  as  these  words  are  followed  in  the  statute  by 
the  words  "without  regard  to  form,"  this  renders  the  direction 
that  the  Judge  should  decide  according  to  the  very  right  of  the 
matter,  nugatory.  I  quite  agree  that  these  words  were  unne- 
cessary ;  if  it  were  not,  that  the  Legislature  intended  to  pre- 
vent mere  form  interfering  with  the  Judge  deciding  any  way 
that  law  and  right  demanded,  as  the  power  to  review  woald, 
by  implication,  give  ample  power  for  that  purpose,  and,  there- 
fore, when  the  statute  declared  "  that  he  was  to  decide  accord- 
ing to  the  very  right  of  the  matter,  without  regarding  form," 
all  the  efiect  was,  that  he  was  not  to  be  prevented  from  doing 
right  because  of  mere  form.  But,  if  I  could  for  a  moment  think 
that  the  word  review  did  not  give  such  power,  then  I  confess 
myself  unable  to  understand  how,  when  the  Legislature  has 
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said  that  the  Judge  ia  to  decide  according  to  the  very  right  of        ^^^ 
the  matter,  he  is  any  the  less  directed  to  do  this  because  he  is     JSx  paru 
directed  not  to  be  prevented  from  doing  it  by  mere  form. 

Suppose  a  plaintiff,  under  this  chapter,  brought  an  action  on  a 
promissory  note,  properly  brought  it  on  for  trial,  and  produced 
his  note  at  the  trial,  and  offered  to  prove  the  defendant's  signa- 
ture by  proper  evidence,  and  the  Justice  rejected  such  evidence,  ^ 
and  the  jury  gave  a  verdict  against  the  plaintiff  by  the  Justice's 
direction,  and  the  case  comes  before  a  Judge  of  the  Supreme 
Court  on  review,  what  is  he  to  do  ?  The  statute  says  he  shall 
decide  the  cause  according  to  the  very  right  of  the  matter,  and 
he  cannot  himself  receivenor  hear  the  evidence,  and  consequently 
it  is  impossible  for  him  to  order  a  judgment  to  be  entered  for 
the  plaintiff,  for  there  is  no  proof  of  his  case ;  and  even  if  the 
evidence  was  admitted,  be  cannot  tell  until  the  evidence  is 
given,  whether  it  would  prove  the  case  or  not  Under  such 
dreamstances,  I  think  he  is  bound  to  decide  the  cause,  (which, 
in  my  opinion,  means  the  matter  before  him),  according  to  the 
very  right  of  that  matter ;  in  other  words,  according  to  law. 
Such  right  surely  would  be  that  the  plaintiff's  evidence  would 
be  decided  to  be  admissible,  and  all  proceedings  founded  upon 
its  erroneous  rejection  annulled,  and  each  party  ought  to  have 
his  cause  tried  out  according  to  law.  This  is  the  judgment  the 
plain  words  of  the  statute  says  he  must  give.  If  this  is  the 
very  right  of  the  matter, — and  I  think  it  so  demonstrated, — as 
soon  as  it  is  shewn  that  no  other  decision  could  be  given  with- 
out violating  the  legal  rights  of  either  one  party  or  the  other. 
Then  having  decided  thus,  what  does  the  statute  say  he  is  to 
do  ?  Why  it  distinctly  declares  he  is  to  alter  the  judgment  of 
the  Justice  in  any  respect  accordingly ;  that  is  to  make  it  in 
accordance  with  his  own  decision,  as  to  what  the  very  right  of 
the  matter  is ;  in  other  words,  in  the  case  supposed,  reverse 
the  Justice's  decision  rejecting  the  evidence,  ordering  it  to  be 
admitted,  setting  aside  the  final  judgment,  and  order  the  trial 
to  proceed  according  to  law. 

I  think  this  would  be  the  effect  of  the  statute,  even  if  it 
only  authorized  the  Judge  to  review  the  proceedings,  which 
this  statute  clearly  does,  and  there  is  no  attempt  in  it  to 
liuiit  the  power  of  the  Judge  on  review.    It  enacts  that  he 
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^^^  may  do  eertain  thingi,  sueh  as  finally  deciding  the  oaAe  where 
JBx_  parte  sufficient  material  is  befcnre  him ;  but  it  is  no  where  dedaied 
in  the  statute  that  he  must  do  so.  To  rightly  understand  this 
matter,  what  is  meant  by  review  must  be  discussed.  I  think 
it  is  clear  that  the  legal  meaning  of  ''  review"  is  merely  an  ex- 
amination of  matter  apparent  upon  the  face  of  the  proceedings 
reviewed  themselves,  and  determining  whether  or  not  there  is 
any  error  apparent  therein,  and  exercising  the  power  of  correct- 
ing such  error.  The  rules  are  well  laid  down  by  Lord  Chan- 
cellor Eldon,  in  Pei*ry  v.  Phdips.^  On  review  nothing  can  be 
dealt  with  except  error  apparent  in  the  p/ooeedings.  It  fol- 
lows that  when  a  statute  authorizes  a  review  merely  by  any 
tribunal,  such  tribunal  cannot  hear  new  evidence  nor  proceed  on 
new  material,  and  also  that  such  tribunal  would  have  power  to 
effectually  correct  and  remedy,  according  to  the  course  of  the 
common  law,  the  effects  of  any  such  apparent  error.  And  it 
also  follows  that,  when  the  proceedings  in  any  cause  reviewed 
in  which  an  erroneous  decision  was  made,  and  the  cause  decided 
before  both  parties  had  been  fully  heard,  the  only  ordw  that  a 
reviewing  tribunal  could  make  is  that  the  cause  be  reheard, 
and  if  the  court  of  review  has  not  power  itself  to  rehear  it, 
it  ought  and  must  go  back  to  the  proper  court,  and  be  reheard, 
and  this  is  the  uaual,  proper,  and  only  course  that  has  ever 
been  pursued. 

On  appeal  it  is  different;  an  appellate  court  has  power  to  re-try 
the  case,  and  this  ia  what  is  done  in  the  Justices'  oases  in  Nova 
Scotia,  and  also  in  the  Coimty  Courts  throughout  Canada  on 
appeals  from  summary  convictions.  Our  statute  authorizing 
a  review  merely,  the  Judge  reviewing  never  has,  so  far  as  I 
know  attempted  to  exercise  the  power  to  hear  any  matter 
that  was  not  before  the  Justice,  except  where  the  statute 
directed  him  to  do  so ;  and,  in  my  opinion,  he  has  no  authority 
to  do  so ;  consequently  when,  on  review,  it  appears  to  be  right 
that  the  cause  should  be  reheard,  the  common  law  autiiorizes 
the  proper  tribunal  to  do  so ;  and  a  statute  that  authorizes  a 
review,  which  I  have  shewn  authorizes  the  correction  and 
remedy,  necessarily  authorized  the  Court  of  review  to  order  the 
rehearing  by  the  proper  tribunal,  for  that  is  the  correction, 
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and  the  only  way  the  error  can  be  corrected.     This,  I  think, 
would  be  clear,  if  there  were  no  directions  in  the  statute  what- 
ever, only  authority  to  review :  but  the  Judge  is  directed  by 
tiie  statute  to  alter  the  judgment  rejecting  the  evidence  be" 
lew,  and  to  so  alter  it,  according  to  the  very  right  of  the  matter. 
This,  I  think,  must  mean  that  he  must  alter  it  so  as  not  to 
work  the  most  manifest  injustice,  or  lead  to  an  absurdity ; 
and  the  Court  ought  not  to  hold  that  the  Legislature  so  intended, 
if  the  words  they  have  used  can  be  construed  to  avoid  such 
meaning.     But,  it  is  said,  this  statute  intends  to  abridge  this 
power,  for  the  words  are,  that  the  Judge  is  to  decide  the  cause, 
meaning  the  whole  cause  of  action  in  the  Court  below.     I 
think,  however,  this  is  not  what  these  wordi  mean.    The  cause 
before  the  Judge  is  what  is  in  controversy.     Thus,  in  the  case 
supposed,  it  would  be,  whether  or  not  the  Justice  erred  in  re- 
d  giving  judgment  against 
id  of,  before  he  can  get  any 
1  no  cause  before  the  Judge, 
the  proper  trial  of  his  case 
10  jurisdiction  over  such  a 
r  or   the  cause  before  the 
lense  mean  the  whole  cause 
ich  as  can  come  in  contest 
wne  thing  had  taken  place 
t,  all  this  Court  could  do  on 
[jgrnent,  and  order  the  cause 
d  yet  we  would  decide  the 
le  very  right  of  the  matter. 
t  to  say  that  this  Court  had 
i  argued,  because  the  statute 
stc.,  and  remit  the  cause  to 
execution  for  the  amount 
ed  on  review,  that  no  other 
it  is  apparent  that,  if  the 
er  sum  of  money  than  what 
Btice  would  have  no  power 
»tutory  authority,  and  this 
i  confined  to  cases  in  which 
to  one  party  or  the  other : 
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_  but  it  has  no  ap^kation  to  this  case,  in  which  the  Judge  can- 
Jb  partt  not  determine  the  whole  case  for  want  of  material»  and  in 
which  all  that  is  required  is  to  have  the  judgment  and  proceed- 
ings so  altered  that  they  are  set  aside  from  the  mistake,  and 
that  the  Justice  should  further  hear  the  case,  and  admit  the 
evidence  and  finally  render  judgment  according  to  what  is 
properly  brought  b^ore  him.  I  confess  myself  totally  unable 
to  understand  how  a  direction  authorizing  the  Justice  to  issue 
an  executicm  for  the  amount  of  a  judgment  given  by  a  Judge, 
at  all  affects  an  order  of  a  Judge  annulling  other  ill^al  pro- 
ceedings on  review,  when  he  can  order  no  amount  to  be  paid. 
The  section  enacts  that  a  copy  of  the  Judge's  minutes  of  the 
judgment  on  review,  shall,  etc  This  shews  that  the  cause  be- 
fore the  Judge  is  a  review,  (L  e.,  a  review  of  the  proceedings 
before  the  Justice),  and  if  the  Judge  is  authcHriaed  to  review, 
this  authorizes  hhn  to  correct  all  errors  in  what  is  reviewed. 
This  is  the  legal  meaning  of  review  in  all  Courts,  and  in  no 
other  way  is  it  possible  to  correct  the  error  in  this  case  other- 
wise than  it  has  been  done ;  and  for  a  Judge  to  confess  himself 
unable  to  do  this  is  to  admit  that  he  has  no  power  to  correct 
the  error,  or  in  still  more  correct  language,  no  power  to  review. 
I  understand  that  some  of  my  brethren  think  that  a  Jadge 
could  order  a  nonsuit,  and  thus  enable  the  plaintiff  to  bring  an- 
other action;  but  to  my  mind  there  are  several  conclusive 
objections  to  that  course.  The  first  is,  that  such  a  judgment  is 
not  the  plaintiff's  rights  or  right  in  any  sense.  In  the  second 
place,  it  was  the  judgment  entered  in  the  Oourt  below,  of  whidi 
the  (daintiff  most  righteously  complained ;  therefore  if  I  had 
ordered  a  ncmsuit^  it  would  be  an  affirmance  of  the  judgment  of 
the  Court  bdow,  and  in  the  plain  terms  of  the  statute  I  would 
have  been  compelled  to  award  the  costs  of  the  review  to  the 
defendant  the  successful  party,  and  thus  compri  the  jdaintiff 
most  unjustly  to  pay  all  those  costs  when  he  has  been  right 
and  the  defendant  wrong;  and  to  say  that  this  is  the  effect  of  the 
words  of  a  statute  which  directs  that  I  am  to  give  judgment 
according  to  the  very  right  of  the  matter,  would,  I  confess 
appear  to  me  very  absurd  and  ridiculous,  if  it  were  not  that  a 
majority  of  my  brethren,  for  whose  opinions  I  have  a  most  sin- 
cere reelect,  appear  to  think  otherwise.   Some  others  have  said 


HIL4&T   TraM»  XLY.  VICIQHIA. 

I  ought  to  have  reversed  the  judgment  of  nonsuit,  lliis  in  my  1882. 
opinion  is  just  what  I  have  done.  How  can  any  more  be  done  tk  parte 
without  another  trial.  I  cannot  give  judgment  against  the 
defendant.  His  case  has  not  been  heard,  and  I  cannot  hear  it. 
I  think  I  should  make  any  order  in  this  matter  that  the  major- 
ity of  the  Court  think  should  be  made,  without  regard  to  my 
own  opinion ;  but  I  eonf ess  byself  unable  to  draw  an  order  to 
meet  Uie  views  of  the  majority  of  the  Court,  it  that  is,  a  Judge 
can  make  no  order  except  something  that  is  specially  directed 
by  the  words  of  the  statute.  Again,  it  is  said  that  an  order 
setting  aside  the  proceedings,  and  allowing  the  Justice  to  pro- 
ceed with  the  trial  is  erroneous,  because  I  had  no  power  to 
make  a  practice  for  the  Justice's  Court,  and  the  Act  does  not 
provide  machinery  for  the  Justice  to  get  the  parties  before  him 
again.  In  my  opinion  this  view  is  without  the  slightest  f oun- 
datioh  in  law  or  common  sense.  It  may  be  admitted  that  a 
Judge  of  the  Supreme  Court  is  not  given  power  to  regulate 
the  practice  in  a  Justice's  Court ;  but  if  the  power  to  review 
does,  as  I  have  shewn,  authorize  such  Judge  to  annul  all  the 
illegal  proceedings  in  the  Court  below,  by  setting  them  aside, 
then  the  verdict  or  judgment  would  be  gone,  and  the  case  stand 
in  the  Court  below  just  as  if  the  Justice  had  stopped  at  the 
point  at  which  he  made  the  error,  and  adjourned  the  Court 
without  fixing  any  time  for  further  proceedings.  In  such  a  case 
will  it  be  pretended  that  any  Court  cannot  proceed  in  the  case 
at  any  future  time.  Of  course  by  a  fundamental  rule  of  the 
common  law,  notice  must  be  given  to  both  parties :  surely  the 
party  who  wished  to  proceed  could  get  an  appointment  f  <Mr  the 
farther  hearing,  give  notice  to  the  opposite  party  when  it 
would  be  the  duty  of  the  Court  to  proceed.  This  power  must 
be  inhiucent  in  all  Courts,  as  without  it,  the  greatest  injustice 
nugfat  be  done  and  the  parties  deprived  of  their  rights.  Sup- 
pose a  justice  be  taken  sick,  or  suddenly  deprived  of  conscious- 
ness, and  the  Court  broken  up  at  the  same  point  at  which,  this 
ertor  was  committed,  if  the  course  I  have  pointed  out  could 
not  be  pursued,  what  could  be  done  if  the  action  had  to  be 
brought  within  a  limited  time  ?  For  myself  I  can  see  no  difi- 
colty  whstever  in  taking  this  course.  The  implied  power  to 
do  tins  is  just  as  much  in  the  Justice's  Court  as  in  any  other 
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^882.        Court.    This  is  the  course  I  have  mjrself  pursued  when  sitting 

Ekparu     on  the  Equity  side  of  this  Court.    It  has  occurred  that  I  have 

adjourned  a  cause  partly  heard  to  another  day,  and  heen  unable 

to  attend  at  the  time.    I  afterwards  appointed  another  day, 

gave  the  parties  notice,  and  finished  the  hearing. 

The  section  of  the  Consol.  Statutes  under  discussion  is  a  copy 
of  a  section  of  the  Revised  Statutes,  which  was  intended  for  a 
codification  of  the  Act  4  Wm.  4,  chap.  45,  and  the  more  brief 
form  of  words  used  were  not  generally  intended  to  alter  the 
law ;  and  looking  at  the  old  statute,  it  will  be  seen  that  under 
it  the  cause  was  to  be  reviewed  before  a  Judge  of  the  Supreme 
Court,  and  he  is  directed  to  give  judgment  in  the  cause  as  the 
very  right  of  the  matter  may  appear.  It  follows  that  he  is 
directed  to  do  this  after  hearing  the  parties  on  review,  that  the 
judgment  he  is  so  to  give  in  the  cause  can  only  be  in  the  mat* 
ter  before  him.  The  words  in  the  Revised  and  Consol.  Statutes 
are  changed  to  "decide  the  cause."  A  Judge  can  decide  or  give 
a  judgment  in  the  cause  before  him,  without  deciding  everything 
that  may  be  litigated  in  that  case  in  some  other  Court  In 
point  of  fact  this  Court  gives  many  decisions  in  many  cases 
before  the  case  is  finally  disposed  of.  Again,  any  other  con- 
struction would  lead  to  the  most  manifest  wrong  and  absurdity. 
Take  the  case  before  supposed,  a  Justice  illegally  struck  out 
the  evidence  and  directs  and  renders  a  verdict  and  judgment 
against  the  plaintiff.  If  on  review  the  Judge  caimot  set  it  aside 
and  send  it  back  to  be  properly  tried,  and  is  obliged  to  decide 
and  end  the  whole  case,  he  would  have  to  enter  a  judgment  for 
the  defendant,  for  the  plaintiff  has  proved  nothing,  and  the 
Judge  himself  cannot  receive  any  evidence  to  avoid  such  wrong 
and  absurdity.  I  think  any  Court  ought  to  adopt  any  possible 
construction  that  the  words  would  in  any  way  admit  of  to 
make  the  enactment  square  with  right  and  reason.  Pollock, 
C.  B.,  in  Waugh  v.  Middleton,^  says, — 

*'  It  is  by  no  means  clear  that  if  we  laid  down  as  a  general  rule  that 

the  grammatical  constraction  of  a  clause  shall  preyul  over  its  legal 

meaning,  whether  a  more  certain  rule  would  be  arrived  at  than  that  its 

legal  meaning  should  prevail  over  its  granmiatical  construction.    In 

my  opinion/'  he  continues,  ''grammatical  and  philological  disputes 

are  as  obscure  and  lead  to  as  many  doubts  and  contentions  as  any 

__ 
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question  of  law.     I  do  not,  therefore,  feel  sure  that  the  rule,  much         1882. 
as  it  has  heen  commended,  is  on  all  occasions  a  sure  and  certain  guide.      Scpatie 
It  most,  however,  be  conceded  that  where  the  grammatical  construe-        Kajks. 
tion  is  clear  and  manifest,  that  construction  ought  to  prevail,  unless 
there  be  some  strong  and  obvious  reason  to  the  contrary ;  but  the  rule 
adverted  to  is  subject  to  this  condition,  that  however  plain  the  appar- 
ent grammatical  construction  of  a  sentence  may  be,  if  it  be  properly 
clear  from  the  contents  of  the  same  document  that  the  apparent  gram- 
matical construction  cannot  be  the  true  one,  then  that  which  upon 
the  whole  is  the  true  meaning  shall  prevail  in  spite  of  a  grammatical 
construction  of  a  particular  part  of  it." 

And  in  Ruther  v.  Harris,^  Grove,  J.  says, — 

"  It  is  no  doubt  a  rule  of  interpretation  that  the  grammatical  con- 
struction of  a  sentence  must  be  followed,  but  this  is  not  to  be  adopted 
when  it  leads  to  difficulty." 

And  in  Plowden,  465,  it  is  laid  down  that — 

"  *  The  sense  and  reason  of  the  law  is  the  soul  of  the  law.'  Quia 
ratio  le^  est  anima  legis." 

I  am  more  inclined  to  take  the  view  I  have  done,  as  I  happen 
to  know  that  the  late  lamented  Judge  Parker  granted  just  such 
orders  under  the  Revised  Statutes  and  as  I  did  in  this  case. 

Judge  Watters  has  done  the  same. 

I  notice  that  Mr.  Justice  Wetmore  has  stated  that  I  as  Judge 
in  Equity  am  not  one  of  the  Judges  of  this  Court,  although 
I  confess  I  do  not  quite  know  what  he  means ;  yet,  as  I  do  not 
think  it  right  that  I  should  allow  any  right  that  belongs  to 
the  office  that  I  hold  to  be  denied  while  I  hold  it,  I  shall  pro- 
ceed to  state  what  I  consider  those  rights  to  be,  and  will 
exercise  them,  and  if  called  in  question  by  my  brother  Wet- 
more  or  anybody  else,  it  will  I  think  be  right  that  the  question 
be  submitted  to  some  proper  tribunal  for  decision,  and  such 
decision  abided  by,  by  all  parties. 

The  whole  question  depends  upon  the  statutes  creating  the 
office,  and  declaring  its  powers  and  duties,  and  as  they  are  so 
plain,  the  best  way  is  to  set  out  in  extenso  all  the  *  parts  of 
them  ihai  relate  to  these  questions. 

The  first  is  42  Vic.  cap.  7,  sections  1,  2,  3,  4,  which  are  as 
follows : — 

1.  The  Supreme  Court  shall,  on  or  after  the  coming  into  force  of 
thifl  Act^  be  composed  of  a  Chief  Justice,  a  Judge  in  Equity,  and 
four  other  Foiane  Judges. 

11  Ex.  D.  97. 
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1882.  2.  Except  as  herein  {wovided,  It  shall  be  the  duty  of  the  Judge  in 

Urnart^      Equitv,  SO  f ar  as  practioable,  to  hold  the  Equity  Sittings,  and  perform 

K^      theMuties  and  exercise  the  powers,  authority  and  jurisdiction  which 

the  said  Court,  as  ''The  Supreme  Court  in  Equity,"  or  any  Judge 

thereof,  now  perform  or  exercise. 

3.  The  Judge  in  Equity  shall  not  be  required  to  attend  the  Circoits, 
nor  attend  the  business  at  Chambers  on  the  Common  Law  side  of  the 
Court,  unless  the  illness  of  a  Judge  or  some  other  good  excuse  shall 
render  it  necessary. 

4.  Nothing  herein  contained  shall  be  construed  to  limit,  restrict  or 
in  any  manner  interfere  with  the  powers,  authority  or  jurisdictioQ 
which  the  Chief  Justice  or  any  other  Judge  of  the  Supreme  Court 
now  has  in  Equity  matters,  suits,  and  proceedings,  or  to  prevent 
either  of  them  from  holding  the  Equity  Sittings  when  from  kdj 
cause  it  shall  be  necessary  for  a  Judge  other  than  the  Judge  in  Equity 
to  hold  the  same  or  to  limit,  restrict,  or  in  any  manner  interfere  with 
the  powers,  authority  and  jurisdiction  of  the  Judge  in  Equity  as  a 
Judge  of  the  Supreme  Court. 

And  then  the  42  Yic  cap.  8,  sections  6  and  9,  are  as  follows  : 

6.  No  Judge  shall  sit  on  the  hearing  of  an  appeal  from  hia  own 
decision  in  a  suit  in  Equity ;  and  when  the  Court  is  sitting  in  twe 
Divisions,  Equity  appeals  shall  be  heard  before  the  Division  of  which 
the  Judge  whose  decision  is  appealed  against  is  not  a  member. 

9.  No  more  than  five  Juc^a^  shall  sit  for  the  hearing  of  causes 
during  Term,  execept  when  ^e  Court  is  sitting  in  two  Divisions; 
provided  that  nothing  herein  contained  shall  be  construed  to  require 
that  the  full  Court  be  composed  of  five  or  any  fixed  number  of 
Judges. 

Then  the  43  Vic.  cap.  11,  which  is  as  follows : — 

"That  whenever  the  Supreme  Court  is  sitting  in  two  Divisions  a 
majority  of  the  members  in  each  Division  may  sit  and  adjudicate 
upon  and  determine  any  matter  or  question  bdbre  auoh  Division  as 
fully  and  effectually  as  if  three  Judges  were  present  sitting  in  such 
Division ;  and  whenever  the  full  Court  is  sitting,  the  Judge  in  Equity 
shall  not  be  required  to  sit  if  the  other  five  Jud^ges  are  in  attendance 
and  not  disqualified  from  sitting  by  reason  of  interest  or  other  cause 
in  any  cause  for  hearing  or  jud^ent  by  the  full  Court." 

Then  comes  the  44  Vic.  cap.  12,  the  first  section  of  which  is 
as  foUowtf^ — 

''From  and  after  the  end  of  Easter  Tenn  next,  the  8a|»6me  Court 
shall  cease  to  sit  in  two  Divisions  as  provided  in  and  by  the  Act  made 
and  passed  in  the  42nd  year  of  Her  Majesty's  reign,  intituled  An  Act 
to  facilitate  a  transaction  of  business  of  the  Supreme  Court,  and 
thenceforth  the  said  Supreme  Court  at  Term  shall  be  composed  of  a 
Chief  Justice,  a  Judge  in  Equity  and  four  other  Puisne  Judges ;  pro- 
vided that  nothing  herein  contained  shall  be  oonstmed  to  require 
that  the  fiall  Court  be  composed  of  nz  or  any  fixed  number  of  Jndgeik 
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if  any  of  Ae  odd  Judge  or  JiH^es  shall  by  reason  of  illness,  interesiy        1^^' 
or  any  other  cause  be  incapacitated  or  nnable  to  sit  for  the  hearing  of     jgg^  ^^^ 
any  cause."  Kans. 

And  it  repeals  the  42  Vic.  cap.  8,  and  the  43  Vic  cap.  11. 

This  is  the  whole  law  on  the  subject,  and  how  the  powers  or 
the  duties  of  my  office  can  be  disputed  or  misunderstood  I  can* 
not  conceive. 

My  position  is  tiiat  I  am  a  Judge  of  the  Court»  with  exactly 
the  same  powers  in  every  respect  as  any  other  Judge  thereof ; 
that  I  am  authorized  to  do  any  act,  sit  in  all  and  every  Court 
aQd  hear  all  matters  that  any  other  Judge  of  this  Court  can ; 
that  it  is  my  duty  and  I  am  compelled  to  do  so,  except  so  far 
as  the  Acts  of  Assembly  have  relieved  me  from  so  doing;  but 
they  do  not  in  any  way  interfere  with  my  right  to  do  so  if  I 
choose  but  give  me  a  discretion  to  do  so  or  not.  This  I  daim 
to  be  the  dear  right  of  my  office.  I  admit  any  other  Judge 
has  exactly  the  same  rights  as  my^f,  but  they,  like  myself, 
are  relieved  of  being  compelled  to  perform  some  of  these 
duties. 

This,  as  far  as  the  Judge  in  Equity  is  concerned,  is  wholly 
goyemed  by  the  3rd  section  of  42  Vie.  cap.  7  above  set  out. 

To  prove  that  the  above  are  the  powers  and  duties  of  the 
Judge  in  Equity,  it  is  only  necessary  to  quote  the  plain  words 
of  that  Act,  and  chapter  8. 

The  first  section  of  chapter  7  says  that  this  Court  shall  be 
QompoBsd  of  a  CSbiat  Justice  and  Juc^  in  Eqnit7,andfdur  Puisne 
Judges ;  and  the  Ajot  further  provides  that  nothing  in  the  Act 
shall  limit,  restrict  or  in  any  maoner  interfere  with  the  power, 
authortty  or  jurisdiction  of  the  Judge  in  Equity  as  a  Judge  of 
the  Supreme  Court,  or  of  such  powers  in  any  of  the  other 
Judges  for  holding  sittings  in  Equity. 

Section  6,  cap.  8,  enacted  that  no  Judge  shidl  act  on 
hearing  of  appeal  from  his  decision  in  equity,  and  when  sit- 
ing in  divisions  such  cause  shall  be  heard  before  the  divisicm 
in  which  the  Judge  making  the  decision  below  was  not  a 
member^  shewing  that  the  Judge  making  such  a  decision  was  a 
member  of  the  Court,  but  should  not  sit  when  such  a  case  was 
heard. 

But  th«a  it  was  said  that  section  9  only  allowed  five  Judges 
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^882.        to  flit.    That  is  true,  but  they  were  any  five,  and  there  is 

Ekcparu     nothing  in  it  to  exclude  the  Judge  in  Equity  any  more  than 

any  other  Judge :  it  is  simply  a  declaration  that  only  five  oat 

of  six  competent  Judges  should  sit  at  any  one  time,  leaving 

the  matter  to  be  settled  by  the  Court  itself  what  Judges  should 

sit,  no  one  having  any  more  right  or  higher  duty  to  do  so  than 

another. 

This  was  the  state  of  the  law  when  I  accepted  the  office,  hot 

cap.  8  was  repealed  by  44  Vic.  cap.  12,  and  that  enacts  that  the 

Supreme  Court  at  Term  shall  be  composed  of  a  Chief  Justice, 

a  Judge  in  Equity,  and  four  Puisne  Judges.,  etc,  as  above  set 
out. 

It  follows  that  it  is  the  right  of  the  Judge  in  Equity  to  sit 
in  any  matter  that  any  other  Judge  can  sit  in,  and  that  it  is 
his  duty  to  do  so  in  the  Court  in  Term,  in  Equity,  in  Election 
Courts  and  any  other  matter  appertaining  to  the  office  of  a 
Judge  of  the  Supreme  Court,  and  he  has  the  right  to  attend 
to  the  business  at  Chambers  on  the  common  law  side  or  go  to 
circuits  if  he  choose  to  do  so,  but  he  is  not  compelled  to  do  so ; 
and  in  the  same  way  all  other  Judges  have  the  right  to  sit  in 
Equity — the  same  right  as  the  Judge  in  Equity ;  but  they  can- 
not  be  compelled  to  do  so  unless  it  is  necessary  for  some  other 
than  the  Judge  in  Equity  to  do  so. 

The  above  are  my  opinions  of  the  respective  rights  and  duties 
of  the  Judges  of  the  Court,  and  that  they  are  so,  I  think  it  b 
too  clear  for  dispute.  If,  however,  other  persons  have  diflerent 
views,  I  trust  that  they  will  be  expressed  and  some  mode  will 
be  devised  by  which  such  questions  may  be  decided.  All  I 
wish  is  to  preserve  the  rights  of  my  ofiice  and  to  do  my  duty 
according  to  law,  without  offence,  and  those  rights  I  will  not 
allow  any  person  to  infringe  upon  if  I  can  prevent  it. 

Wetmorb,  J.  Section  43  of  cap.  60  provides  if  either  party 
be  dissatisfied  with  the  judgment  he  may  within  six  days  there- 
after apply  to  the  Justice  for  a  copy  of  the  evidence,  a  minute 
of  the  cause  of  action,  the  grounds  of  defence,  and  the  result, 
which  the  Justice  shall  give  him  in  three  days ;  upon  these 
being  laid  before  a  Judge  of  the  Supreme  Court,  or  a  Judge  of 
the  County  Court  with  an  affidavit  that  he  thinks  substantial 
justice  has  not  been  done  him,  the  Judge  applied  to  is  to 
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appoint  ft  time  for  hearing  the  matter,  and  on  the  bearing 
he  is  to  decide  the  cause  according  to  the  very  right  of  the 
matter  without  regard  to  forms,  unlesa  the  Justice  acted  with- 
oat  jurisdiction.  The  section  proceeds  with  what  the  Judge 
can  do;  he  may  affirm,  reveifie,  or  alter  the  judgment  in  any 
re^-pect,  and  he  may  remit  the  cause  to  the  Justice  that  he  may 
Usue  execution  for  the  amount  awarded  to  either  party  and 
affirmed  on  review,  or  enforce  the  payment  of  such  amount 
with  costs  by  attachment  This  is  a  statutory  jurisdiction,  and 
the  Judge  applied  to  cannot  go  beyond  the  acts  the  section 
points  out,  as  within  his  power.  The  power  to  grant  s  new 
trial  is  not  given  him. 

By  section  45,  where  the  Judge  is  satisfied  by  the  affi- 
davit that  the  defendant  has  not  been  legally  served  with 
summona  or  lirst  process  in  the  cause,  or  that  he  has  not  bad 
a  fair  and  reasonable  opportuoity  of  appearing  or  defending 
the  same  before  the  Justice,  the  same  may  be  a  sufficient 
ground  for  setting  aside  the  judgment  or  ordering  a  nonsuit 
to  be  entered,  iyr  Hie  Judge  may  make  aveh  order  in  the 
iiuUler  as  to  hvm  may  seem  right,  notwithstanding  the  return 
uf  the  Justice,  which  shall  be  no  bar  or  ground  for  excluding 
"vidence  by  affidavit  either  of  tho  want  of  service  of  summons 
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1882.  43,  or  rather  under  a  siimlar  section  in  the  Revised  Stataie 
MU  parte  (section  4f4f,  cap.  137)  had  to  be  decided  upon  what  alone  ap- 
^^''  peared  in  the  Justice's  return ;  since  that  decision,  I  presume 
affidavits  in  addition  to  the  one  specially  provided  for  by  sec- 
tion 44  can  be  used.  But  whether  or  no,  the  reviewing  Judge 
has  to  decide  the  matter  upon  what  is  presented  before  him  by 
the  return,  or  it  may  be  the  return  supplemented  by  additional 
affidavits.  He  must  however  decide  upon  this  matter,  whether 
the  return  was  supplemented  by  affidavits  or  the  return  alone, 
the  right  of  the  matter  must  depend  on  these  documents.  No 
doubt  ingenuity  might  devise  a  quite  possible  case  where  more 
substantial  justice  might  be  done  in  granting  a  new  trial ;  but 
even  so  imless  the  power  to  order  a  new  trial  is  given,  it  can- 
not be  granted. 

The  same  failure  of  justice  might  have  occurred  in  the 
Courts  of  Common  Pleas  when  existing.  But  in  Beg.  v.  The 
Jvsticea  of  Noi'thvmiberland,^  it  was  held  the  Court  of  Com- 
mon Pleas  could  not  grant  a  new  trial.  It  may  be  unfortunate 
that  the  law  is  so,  but  the  Judges  cannot  help  it.  The  case  1 
mentioned  shews  a  certiorari  will  lie  in  a  case  like  the  present 
No  doubt  the  Court  should  not  grant  it  save  in  an  extreme  or 
important  case.  If  it  will  lie,  without  doubt  it  would  go  to  a 
Judge  of  a  County  Court,  and  why  not  to  a  Judge  of  the 
Supreme  Court ;  why  should  there  be  any  distinction  ?  The 
proceeding  not  being  in  the  Supreme  Court,  and  in  this  respect 
the  Judges  being  of  concurrent  jurisdiction,  one  is  quite  equal 
to  the  other.  If  it  was  a  case  depending  in  the  Supreme  Court 
before  a  Judge  thereof,  very  likely  a  certiorari  would  not  lie; 
but  it  is  not  a  proceeding  in  the  Supreme  Court  as  decided  in 
Regiria  v.  Mcintosh,*  where  Ritchie,  C.  J.,  in  delivering  the 
considered  judgment  of  the  Court  says,  "  Even  if  the  order  for 
review  is  granted  by  a  Judge  of  the  Supreme  Court,  it  is  not  ft 
proceeding  in  that  Court  but  a  statutory  power  given  to  the 
Judge  quite  independent  of  the  Court,"  with  which  I  entirely 

agree. 

Previous  to  repeal  of  cap.7and  8  of  42  Via,(Acts  1879)and  cap. 
1 1  of  43  Vic.  there  might  have  been  serious  inconvenience  if  a  cer- 
tiorari would  not  issue  to  remove  review  proceedings  had  before 
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a  Judge  of  the  Supreme  Court.  TaJce  a  review  case  before  the  _ 
Equity  Judge,  which  this  case  was :  by  cap.  8  of  42  Vic,  aection 
1,  two  divisions  were  established,  in  one  of  which  the  Equity 
Judge  was  to  sit.  This,  I  was  under  the  impression  was  the 
only  Common  Law  Court  the  Equity  Judge  was  expected  to 
sit  in,  at  all  events  when  the  other  Judges  were  prepared  to 
ait  By  cap.  11  of  43  Vic,  (Acta  1880),  whenever  the  full  Court 
is  sitting  the  Judge  in  Equity  shall  not  be  required  to  sit  if  the 
other  five  Judges  are  in  attendance,  and  not  disqualified  from 
sitting  by  reason  of  interest  or  other  cause,  in  any  cause  for 
hearing  or  judgment  by  the  full  Court.  How  would  the  pro- 
ceedings in  such  a  case  have  been  got  into  the  Court  ?  The 
Equity  Judge  could  not  very  well  report  the  case  to  the  Supreme 
Court  unless  he  waa  on  the  Bench,  and  if  he  was  only  required 
to  sit  when  the  Court  sat  in  Divisions  the  case  could  only  be 
reported  by  the  Equity  Judge  to  the  particular  Division  in 
which  be  was  sitting,  and  not  to  the  full  Bench  if  the  other  five 
Judges  were  in  attendance.  I  am  not  aware  that  a  motion  for 
rule  nisi  for  certiorari  could  be  made  to  one  of  the  Divisions. 
Canes  on  the  motion  paper  could  be  assigned  to  a  particular 
Division,  but  a  motion  for  certiorari,  I  think,  required  to  be 
made  to  the  full  Court.  It  certainly  would  be  very  incon- 
venient if  a  party  wishing  to  have  his  case  heard  before  the 
full  Court  had  to  wait  until  one  of  the  five  Judges  happened 
to  retire  from  the  Bench  so  that  the  Equity  Judge  could  take 
his  seat  and  report  the  case  to  the  Court,  and  still  more  incon- 
venient for  the  Equity  Judge  to  wait  his  chance  to  take  a  seat. 
Weldon,  J.  This  is  an  application  for  a  cm-tionm,  to  bring 
up  an  order  made  by  Mr.  Justice  Palmer  on  a  review  of  a  cause 
tried  before  the  Police  Magistrate  for  the  Town  of  Portland. 

The  question  in  this  case  is,  whether  the  decision  of  Mr.  Jus- 
.-..  r._i V : — J  :_  xi..-j  pQurt  ou  B.  certioToH. 

ntitled  "Town  of  Portland 

ed— 

eview  ahall  be  had  and  allowed 

8  provided  in  and  by  the'  chap- 

sd  "Justices'  Civil  Cotttts,'' 
to  have  the  judgment  of  a 
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^^2'  Justice  reviewed  before  a  Judge  of  the  Supreme  Court  or  a 
^  parte  Judge  of  the  County  Court — and  the  power  of  the  Judge  to 
decide,  and  his  conclusion  is  final.  The  review  is  statutory  and 
there  is  nothing  in  the  Act  which  authorizes  an  appeal  from 
his  decision — the  Statute  directs  the  Judge  after  hearing  the 
parties,  to  decide  the  cause  according  to  the  very  right  of  the 
matter  without  regard  to  forms,  unless  the  Justice  acted  wholly 
without  jurisdiction,  and  he  may  affirm  or  reverse  the  judgment, 
or  alter  the  same  in  any  respect  and  remit  the  cause  to  the  Jus- 
tice that  he  may  issue  execution,  &c.,  and  if  the  judgment  be 
wholly  affirmed  or  reversed,  costs  shall  be  awarded,  but  if  in 
part  only,  costs — in  his  discretion — to  be  recovered  by  attach- 
ment ;  a  copy  of  the  Judge's  minutes  of  the  judgment  upon 
such  review  certified  under  his  hand  shall  be  evidence  of  such 
judgment,  and  a  copy  of  any  order  made  by  him  shall  be  evi- 
dence of  such  order  in  all  Courts — ^and  the  party  entitled  to 
costs  may  sue  out  of  the  Supreme  Court  or  any  County  Court 
a  writ  of  attachment  upon  the  fiat  of  a  Judge. 

The  whole  of  the  directions  as  to  the  proceedings  to  be  taken 
for  a  review  whether  before  a  Judge  of  the  Supreme  Court  or 
a  County  Court,  shews  to  my  mind  most  plainly  that  the  same 
are  final,  and  not  intended  to  be  reviewed  again  before  any 
other  Court ;  and  this  Court  in  my  opinion  cannot  issue  a  cer- 
tioraH  to  bring  up  the  proceedings  after  review.  The  whole 
scope  of  the  Act  and  the  forms  and  language  used  appear  to 
negative  an  inference  of  further  proceedings  after  a  review  has 
been  had  before  a  Judge  of  either  Court.  There  is  no  doubt 
the  proceedings  before  a  Justice  of  the  Peace  may  be  removed 
into  this  Court  by  certiorari.  But  as  the  writ  of  cerinoran  is 
in  the  discretion  of  the  Court,  they  would  never  grant  such 
a  writ  where  the  case  had  been  reviewed  before  a  Judge,  as 
pointed  out  by  the  Justices'  Act. 

In  Ex  parte  Richards^  the  Court  refused  a  certiorari  where 
an  application  had  been  made  before  a  Judge  at  Chambers  to 
review  a  case  tried  in  the  City  Court  of  Saint  John,  and  refused. 
The  Court  said,  "  By  coming  here,  you  are  in  reality  appealing 
from  the  Judge's  decision,  where  the  Statute  does  not  provide 
an  appeal." 

i2Pliff.  <k 
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Mr.  Gregory  contended  that  the  Judge  had  not  the  power  to  ^Q^- 
order  a  new  trial.  I  am  of  opinion  the  several  sections,  43,  44  Ex  parte 
and  45  of  cap.  60,  Consol.  Statutes  must  be  considered  together 
in  deciding  upon  this  objection.  The  45th  section  states  "  the 
Judge  may  make  such  order  in  the  matter  as  to  him  may  seem 
right,  notwithstanding  the  return  of  the  Justices,  which  shall 
be  no  bar  or  ground  for  excluding  evidence  by  affidavit."  We 
have  not  before  us  what  appeared  before  the  Judge  on  the  re- 
view of  this  case.  There  may  have  been  sufficient  to  warrant 
the  conclusion  he  came  to,  in  making  the  order,  which  he  in  his 
discretion,  deemed  right.  It  may  have  appeared  that  the 
magistrate  refused  to  receive  evidence  which  the  defendant 
tendered,  and  which  was  legal  evidence  and  ought  to  have  been 
received.  Would  not  that  be  sufficient  to  warrant  a  Judge  in 
ordering  a  new  trial  ?  The  Judge  could  not  order  a  nonsuit, 
because  the  plaintiffs  case  was  proved,  and  the  defendant  had 
not  an  opportunity  of  answering  it  by  evidence — ^a  new  trial 
would  be  the  only  mode  of  rectifying  the  error  by  allowing 
the  defendant  to  have  the  evidence  received. 

I  am  therefore  of  opinion  upon  carefully  reading  the  several 
sections  relating  to  review  together,  that  the  Judge's  order  re- 
mitting the  case  to  the  Justice  to  be  properly  tried,  was  within 
the  discretion  of  the  Judge,  if  he  was  of  opinion  that  a  fair 
trial  had  not  been  had  in  the  Magistrate's  Court. 

I  have  considered  this  case  upon  the  objections  raised  to  the 
judgment  on  review,  being  of  opinion  at  the  same  time,  that 
this  Court  has  no  power  to  bring  up  the  proceeding  had  before 
the  Judge  on  review  by  writ  of  certiora/n.  The  Justice's  act 
appears  to  make  the  review  allowed  by  the  43rd  section  final 
and  conclusive  between  the  parties.  A  summary  mode  is 
pointed  out  to  be  taken  by  the  party  dissatisfied  with  the  deci- 
sion of  the  Justice,  and  the  Judge,  after  the  hearing  is  to  "  de- 
cide the  cause  according  to  the  very  right  of  the  matter,  without 
regard  to  forms,  unless  the  Justice  acted  wholly  without  juris- 
diction." *  ♦  *  "And  a  copy  of  such  Judge's  minute  of  such 
judgment  ♦  *  *  shall  be  evidence  of  such  order  in  all  Courts." 
This  language  certainly  indicates  that  the  proceeding  and  order 
of  the  Judge  shall  be  final  and  conclusive.  If  a  certiorari  was 
to  iMue,  to  whom  would  it  be  addressed  ?    Not  to  the  Judge  of 
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^^^'  this  Court,  for  he  has  not  the  original  proceedings ;  nor  to  the 
JBfc  paru  Justice  who  tried  the  cause,  for  it  is  removed  from  him  by  the 
Judge's  order  of  review';  and  by  the  43rd  section  an  order  of  a 
Judge  to  review  the  case  stays  the  proceedings  before  the  Jus- 
tice, or  if  an  execution  has  issued,  suspends  the  operation  of  it 
in  the  hands  of  the  constable.  All  this  clearly  shows  that  the 
decision  of  a  Judge  in  case  of  error  was  intended  by  the  Legis- 
lature to  be  final. 

The  cases  referred  to  by  the  counsel.  Burgh  v.  Schqfidd;^ 
Teggva  v.  Langford;^  and  S/urrtridge  v.  Young  ;^  arose  under 
the  interpleader  Act,  pending  in  that  Court,  and  the  Court  held 
where  the  Judge  had  made  an  order  they  had  the  power  to  re- 
view his  decision ;  but  the  case  now  under  consideration  is  not 
pending  in  this  Court,  and  cannot  be  brought  into  this  Court 
by  certiorari  addressed  to  the  Judge,  who  made  the  order  com- 
plained of.  The  jurisdiction  of  the  Judge  is  clearly  statutory, 
and  his  decision  is  final.  The  statute  has  provided  no  means 
to  remove  the  proceedings  had  before  the  magistrate,  and  the 
Judge's  proceeding  in  such  order  of  review  into  this  Court. 
This  Court  is  not  a  Court  of  error  to  review  the  proceedings 
had  before  a  Judge  on  review  under  the  Justices'  Act. 

The  application  for  ceti;iorari,  I  am  of  opinion  must  be 
refused. 

Allen,  C.  J.  One  of  the  questions  arising  in  this  case  is 
whether  a  certiorari  will  lie  to  a  Judge  of  this  Court,  to  bring 
up  the  proceedings  before  him  in  a  case  of  review,  under  chap. 
60  of  the  Consolidated  Statutes  ?  I  agree  that  it  will  not ;  but 
that  an  application  may  be  made  to  the  Court  to  set  aside  his 
order,  though  the  review  is  not  a  proceeding  in  this  Court  I 
do  not  think  the  case  of  Beg,  v.  Mcintosh^  which  has  been 
referred  to,  affects  this  question.  The  point  there  decided,  was 
that  perjury  could  not  be  assigned  on  an  affidavit' of  service  of 
an  order  for  review,  sworn  before  a  Commissioner  for  taking 
affidavits  in  this  Court,  because  a  review  was  not  a  proceeding 
in  this  Court. 

Whether  a  certioraH  will  lie  where  the  proceedings  are  be- 
fore a  County  Court  Judge,  will  be  considered  hereafter,  in  the 
case  of  Ex  parte  Fahey,*' 
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Being  of  opinion  that  the  certiora/ri  must  be  refused  in  this       ^^82. 
case,  it  is  unnecessary  to  consider  the  question  that  has  been     i^  paHe 
raised,  as  to  the  finality  of  the  Judge's  decision ;  but  I  will 
state  my  opinion  on  the  substantial  question,  viz :  whether  a 
Judge  has  power  to  order  a  new  trial  in  a  case  of  review. 

In  this  case,  the  review  was  under  the  43rd  section  of  cap.  60 
of  the  Consol.  Statutes.  Whatever  power  a  Judge  has  in  this 
matter  is  derived  from  the  statute  itself,  which  declares  that  he 
"may  affirm  or  reverse  the  judgment  [of  the  Justice]  or  alter  the 
same  in  any  respect,  and  remit  the  cause  to  the  Justice  that  he 
may  issue  execution  for  the  amount  awarded  to  either  party,  and 
affirmed  on  review;  or  enforce  the  payment  of  such  amount  with 
costs  by  attachment."  Now,  there  is  clearly  no  power  ^ven  to 
order  a  new  trial,  unless  it  is  contained  in  the  words  **  or  alter  the 
same  i/n  any  respect"  I  construe  those  words  as  giving  the  Judge 
a  discretion  to  do  something  which  is  neither  wholly  an  affirm- 
ance nor  reversal  of  the  judgment:  as,  for  instance,an  increase  or 
reduction  of  the  amount  for  which  the  plaintiff  may  have  ob- 
tained a  verdict,  or  which  the  defendant  may  have  recovered 
under  a  set  off.  If  a  new  trial  can  be  ordered,  the  judgment  of 
the  Justice  must  necessarily  be  wholly  reversed ;  and  where  the 
judgment  is  "  wholly  reversed  "  the  successful  party  is  entitled 
to  the  costs,  for  which  an  execution  or  attachment  may  issue ; 
which  shews,  I  think,  the  intention  of  the  Legislature  that  the 
affirmance  or  reversal  of  a  judgment  should  terminate  the 
proceedings  in  that  suit.  But  further,  where  is  the  authority 
to  the  Justice  to  carry  out  an  order  granting  a  new  trial  ? 
Probably,  if  the  first  judgment  was  in  favor  of  the  defendant, 
and  a  new  trial  was  ordered  on  the  plaintiff's  application,  he 
might  apply  to  the  Justice  for  a  new  summons,and  by  that  means 
obtain  another  trial ;  but  that  would  be  a  new  action.  Suppose 
however,  the  converse  case — that  the  judgment  was  in  favor  of 
the  plaintiff — and  on  the  defendant's  application  for  a  review  a 
new  trial  was  ordered  ;  by  what  means  could  he  get  the  plain- 
tiff before  the  Justice  again  in  order  to  re-try  the  case  ?  I  fail 
to  see  any  power  in  the  Act  to  compel  a  plaintiff  to  attend  be- 
fore the  Justice  under  such  an  order,  or  any  authority  to  the 
Justice  to  hold  a  Court  for  the  purpose.  If  the  Legislature  had 
intended  that  a  Judge  should  have  power  to  order  a  new  trial, 
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I  think  the  Act  would  either  have  declared  so  in  express  words, 
or,  at  least,  would  have  pointed  out  some  mode  by  which  such 
an  order  could  be  carried  out;  in  which  case,  the  power  to  make 
it  might  be  inferable  from  general  words  in  the  Act. 

I  do  not  think  that  the  direction  to  the  Judge  to  "  decide 
the  cause  according  to  the  very  right  of  the  matter,  without 
regard  to  forms,"  can  be  construed  as  giving  him  power  to  order 
a  new  trial.  I  think  these  words  only  mean  that  his  decision 
is  not  to  be  influenced  by  any  technical  objections  in  deciding 
whether  he  will  affirm,  reverse,  or  alter  the  judgment  of  the 
Justice. 

On  the  first  ground,  that  a  certiorari  is  not  the  proper  mode 
of  bringing  the  order  before  the  Court,  I  think  the  application 
should  be  refused. 

Duff  and  King,  J  J.,  concurred  in  the  judgment  of  Allen,  G.J. 

Application  refused. 


1882. 


February, 


Ex  PARTE  FAHEY. 

Conaol.  Stat  c.  60, 8.  Ifi — New  (rial  in  review  tmder — County  Court 

Jutige — Certiorari, 

A  Certiorari  will  lie  to  brinff  up  the  proceedings  in  review  had  before  a  County 
Court  Judge  under  ConsoT.  Stat.  c.  60  if  he  had  no  jurisdiction  to  make  the 
order  (Weldon,  J.,  dissenting). 

Per  Weldon,  J.     The  order  of  a  Judge  in  a  review  case  is  final. 

A  Judge  has  no  power  to  order  a  new  trial  in  a  review  case  under  Conaol.  Stat 
c.  60,  s.  45  (Weldon  and  Wetmore,  J. J.,  dissenting). 

The  facts  of  the  case  are  fully  stated  in  the  Judgments. 

An  order  nisi  for  a  certiorari  having  been  granted  by  Mr. 
Justice  King,  to  bring  up  proceedings  in  review  before  the 
Judge  of  the  County  Court  of  Westmorland,  setting  aside  a 
judgment  for  the  plaintiff  and  ordering  a  new  trial. 

October  22,  1881.  J.  A.  Vanwart  now  shewed  cause.  The 
language  of  the  45th  section  under  which  the  order  for  review 
was  made  is  large  enough  to  authorize  the  order  for  a  new 
trial.  The  Court  will  not  grant  a  certiorari  to  bring  up  pro- 
ceedings on  review,  Ex  parte  Welling  ;^  Corbet  v.  McCradcen.' 
At  all  events  that  part  of  the  order  which  sets  aside  the  non- 
suit will  stand,  and  it  will  be  simply  a  reversal  of  the  judg- 
ment. 

Wella  contra.    Ex  parte  Welling  and  Ex  parte  Richards^ 
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concede  the  point  that  a  certiorari  to  bring  up  an  order  in  _ 
review  will  be  granted  under  some  circumHtances,     The  Judge 
had  no  jurisdiction  to  make  the  order.     The  Justice  would  not 
be  bound  to  give  the  notice  as  directed  by  the  order  in  review, 
and  if  he  did  so,  the  defendant  would  not  he  bound  to  obey  it. 
Car.  adv.  vult. 
The  following  judgments  were  now  delivered  : 
Wctmobe,  J,     His  Honor,  Mr,  Justice  King,  granted  an  or- 
der nisi  for  certiorari  under  the  following  circumstances,  a 
cause  was  tried  before  George  Harshman,  Esq.,  a  J.  P.  and 
Commissioner  of  the  Parish  Court  for  Shediac  in  the  County  of 
Westmorland,  wherein  Thomas  Fahey  was  plaintiff,  and  William 
B.  Deacon  was  defendant,  in  which  the  plaintiff  obtained  judg- 
ment    Application  for  review  was  made  to  the  County  Court 
Judge  for  Westmorland  and  after  hearing  he  made  an  order 
stating  that  it  appearing  to  him  that  substantial  justice  had 
not  been  done  the  defendant,  and  that  the  defendant  had  not  a 
reas<mcd)le  opportunity  of  appearing  and  defending  the  naid 
itction — that  the  judgment  so  rendered  in  the  cause  be  set  aside 
and  a  new  trial  granted  without  coats  of  review,  and  that  the 
Commissioner  enter  up  such  judgment  as  aforesaid  in  his  book, 
and  give  the  defendant  six  days  notice  of  trial.     The  plaintiff 
Fahey  not  being  satisfied  with  the  judgment"  of  the  County 
Court  Judge,  applied  to  Mr.  Justice  King  for  an  order  -nisi  for 
certiorari  to  remove  the  proceedings  l)efore  the  County  Court 
Judge  into  this  Court  with  a  view  to  quashing  them.    It  was 
'     '   '  '      "     ''■--■    -    t    -  ■-       -  ae  that  this  Court 
case.     This  objec- 
of  cap.  60  Consol. 
before  a  Justice  is 
0  a  Judge  of  the 
rer  is  given  to  the 
The  judgment  on 
ry  properly  been 
And  though  I  am 
only  be  interfered 
ourt  has  power  to 
)  discretion  should 
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1882.  not  take  away  the  right  of  certiorari,  it  gives  the  right  to  re- 
^  partt  view  and  there  leaves  it,  and  unless  the  certiorari  is  clearly 
taken  away,  the  right  to  obtain  it  exists  subject,  however,  to 
the  discretion  of  the  Court  as  to  whether  or  no  it  will  order  its 
issue.  In  Ex  parte  Welling^  a  rule  nisi  for  cei'tiorart  issued  to 
remove  proceedings  on  review  had  before  a  County  Court  Judge. 
On  the  hearing,  the  rule  absolute  was  refused,  but  not  on  the 
ground  that  the  Court  had  no  right  to  order  it  to.  issue. 

It  was  urged  for  the  plaintiff  in  the  original  suit  as  a  ground 
for  the  writ  that  the  County  Court  Judge  had  no  power  to 
order  a  new  trial ;  but  under  section  45  (the  one  under  which 
the  County  Court  Judge  has  acted),  I  think  he  has.  The  sec- 
tion is — 

"  Upon  the  hearing  on  review,  if  the  Judge  of  the  Supreme  Court 
or  County  Coui-t  be  satisfied  by  affidavit  tliat  the  defendant  has  not 
l)een  legally  served  with  the  summons  or  first  pi*ocess  in  the  canse  or 
that  he  has  not  had  a  fair  and  reasonable  o[>portunity  of  appearing 
or  defending  the  same  before  the  Justice,  the  same  shall  be  a  sufficient 
gi-ound  for  setting  aside  the  judgment,  or  ordering  a  nonsuit  to  be  en- 
tered, or  the  Judge  may  make  such  order  in  the  matter  as  to  him  may 
seem  right,  notwithstanding  the  return  of  the  Justice,  which  shall  l»e 
no  bar  or  ground  for  excluding  evidence  by  atiidarit,  either  of  the  want 
of  service  of  summons,  or  opportunity  to  appear  as  above  stated." 

The  affidavit  to  be  used  is  thus  confined — no  affidavit  of 
merits  or  of  the  state  of  dealings  seems  to  be  allowed — or  if  the 
ground  is  as  in  the  present  case  that  the  party  had  not  a  fair 
opportunity  of  defending  before  the  Justice,  the  reviewing 
Judge  must  necessarily  be  deprived  of  the  ability  to  decide  the 
cause  according  to  the  very  right  of  the  matter  as  section  43 
provides,  for  want  of  knowledge  of  the  facts,  and  the  facts 
cannot  be  supplied  by  affidavit.  The  Judge  may  grant  a  non- 
suit, but  he  may  also  make  such  order  in  the  matter  as  to  him 
n?ay  seem  right.  This  order  must  be  to  remedy  the  existing 
(Kfficulty  and  give  the  party  an  opportunity  of  being  heanl. 
The  Justice  below  has  the  particulars,  and  if  the  Judge  of  the 
County  Court  had  set  the  judgment  aside,  and  all  proceedings  in 
the  Justice's  Court  subsequent  to  the  filing  of  the  plaintiff  s  par- 
ticulars, and  ordered  the  Justice  to  issue  a  new  summons,  I  don't 
see  what  difficulty  there  would  have  been  in  the  Justice  pro- 
ceeding as  if  he  was  proceeding  on  the  particulars  for  the  first 
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time.  If  the  defendant  sought  to  set  up  the  proceedings  which  _ 
had  been  set  aside  by  the  Judge's  order  on  review  they  could 
very  readily  be  shewn  in  answer ;  nor  do  I  see  why  the  present 
order  cannot  be  carried  out.  The  act  gives  the  reviewing  Judge 
power  to  make  such  order  in  the  matter  as  to  him  may  seem 
right  The  Judgment  is  set  aside  and  the  Justice  is  to  give  the 
defendant  six  days  notice  of  trial.  What  is  there  to  prevent 
the  Justice  giving  a  notice,  briefly  referring  to  the  former  judg- 
ment and  setting  forth  the  order  made  on  review  and  giving 
the  six  days  notice  of  trial,  and  as  a  matter  of  prudence,  the 
plaintiff  proving  the  former  j  udgment,  review  and  order  there- 
on? I  see  nothing  to  prevent  his  doing  so.  If  this  cannot  be 
done,  I  do  not  see  how  the  plaintiff  is  to  get  along.  The  matter 
is  before  the  County  Court  Judge  on  review.  If  the  certiorai'i 
issues  to  quash  the  order,  and  it  is  quashed,  there  must  be  an 
end  of  the  matter.  This  Court  cannot  give  any  judgment  on 
review,  it  can  only  reach  the  order  of  the  County  Court  Judge. 
He  having  given  his  judgment  cannot  give  another  one.  The 
proceedings  cannot  be  returned  to  the  Justice,  and  he  cannot 
issue  execution  by  reason  of  the  order  for  review,  and  so  the 
matter  must  remain. 

Had  the  County  Court  Judge  ordered  a  nonsuit,  the  difficulty 
woidd   have  been  avoided.     Probably  he  thought  the  order 
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1S82.  On  the  hearing  the  County  Court  Judge  ordered  a  new  trial 

KtjHtrte  It  was  contended  that  the  Judge  had  no  power  under  the 
45th  section  to  make  such  an  order.  But  I  think  the  language 
of  the  section  is  wide  enough  to  allow  him  to  do  so.  The  affi- 
davit of  Fahey  shews  that  some  difficulty  arose  on  the  trial 
between  the  defendant's  attorney  and  the  Justice.  What  it 
was,  does  not  distinctly  appear ;  but  it  shews  that  the  defend- 
ant did  not  enter  into  his  defence  in  consequence  thereof. 
We  have  not  the  return  of  the  Justice  which  he  made  to  Judge 
Botsford  on  the  hearing  of  the  review,  and  therefore  are  not  in 
a  position  to  decide  that  matter.  I  am  of  opinion,  however, 
that  no  certioraH  lies  from  this  Court  to  review  the  proceedings 
on  review  before  the  Judge  of  the  County  Court,  or  to  hear 
the  matter.  The  appeal  is  purely  a  statutory  authority,  and  1 
think  the  certiorari  should  not  be  issued  to  bring  up  the 
judgment  of  the  Judge  granting  a  review  on  the  proceedings 
had  before  him,  the  County  Court  Judge  having  the  same 
power  in  review  matters  as  a  Judge  of  this  Court,  and  it  would 
be  rather  an  anomaly  to  make  an  order  for  a  certiorari  to  go 
to  one  of  our  own  Judges.  I  think  therefore  this  application 
must  be  dismissed. 

Allen,  C.  J.  I  think  a  certiorari  will  lie  in  this  case,  as  it 
is  the  only  mode  by  which  the  decision  of  a  County  Court 
Judge  can  be  brought  before  this  Court. 

The  question  arises  under  the  45th  section  of  cap.  60 ;  and 
though  the  words  of  this  section  are  somewhat  different 
from  those  of  the  43rd,  which  was  considered  in  Ex  pad* 
Kane  (being  intended  to  provide  for  a  different  state  of  cir- 
cumstances), I  do  not  think  that  it  admits  of  a  different 
construction.  It  declares  that  if  the  Judge  is  satisfied  that 
the  defendant  has  not  been  legally  served  with  summons,  or. 
that  he  has  not  had  a  fair  and  reasonable  opportunity  of 
appearing  and  defending  the  suit  before  the  Justice,  that  shall 
be  a  sufficient  ground  "for  setting  aside  the  judgment,  or  order- 
ing a  nonsuit  to  be  entered ;  or,  the  judge  may  make  such 
order  in  the  matter  as  to  him  may  seem  right,  notwithstanding 
the  return  of  the  Justice." 

It  may,  perhaps,  be  difficult  to  say  by  anticipation,  what 
power  was  intended  to  be  conferred  on  the  Judge  by  the  words 
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"make  such  order  ia  the  matter,"  &c.  It  is  sufficient  for  my 
purpoije  to  say  that  I  cannot  construe  them  as  authorizing  him 
to  order  a  new  trial.  I  think,  if  the  Legislature  had  intehded 
to  give  that  power,  it  would  have  been  given  in  express  words, 
as  the  power  is  given  to  order  a  nonsuit,  and  would  not  have 
left  it  to  be  inferred  from  words  which  are  certainly  vague  and 
ambiguous,  and  not  in  any  way  pointing  to  such  a  power.  In 
addition  to  this,  I  am  unable  (as  I  stated  in  Kane's  case),  to  see 
how  an  order  for  a  new  trial  could  be  enforced  by  the  Justice. 
By  entering  a  nonsuit,  this  difficulty  would  be  avoided ;  for  the 
plaintiff,  if  he  wished,  might  take  out  a  new  summons,  and 
proceed  with  his  suit  in  the  ordinary  way. 

Duff  and  Kino,  JJ.,  concurred  with  Allen,  C.  J. 

PiXHEB,  J.,  not  having  heard  the  argument  took  no  part. 
Rule  granted. 


In  b8  RICHARD  S.  DeVEBER  and  J.  S.  BOIES  DeVEBER, 

Insolvents. 

Ex  PARTE  LEVERETT  H.  DeVEBER,  Petitioner. 

Jiilk  of  Sale  Act—Ultra  vires  -De/easaTice— Filing  of—Scliedule. 

The  Billa  of  Sale  Act  (Coiisol.  Stat.  c.  76)  )■  not  beyond  the  power  of  the  LcKwl 
LegisUtiire  under  "The  British  North  America  Act,  ISG7,"asdeaiuigHith 
nutters  relating  to  Inaolvaiicy. 
\  htll  of  lale  absolute  on  itB  face,  wai  made  subject  to  a  defeasance  or  equity 
ot  redeiQption,  but  the  defeaaance  was  not  tiled  under  the  Bills  of  Sale  Act  :— 
Held,  that  the  bil!  of  sole  was  inoperative,  and  vested  no  title  in  the  graDtee  aa 
uninat  the  uudmiBe  a!  the  Lrrantor  uodar  thn  Tnnnlvent  Act. 
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April,  1879,  but  was  not  filed  until  the  4th  of  November  fol- 
lowing. The  insolvents  stopped  payment  on  the  3rd  of  Nov., 
1879,  and  made  an  assignment  on  22nd  of  the  same  month. 
The  bill  of  sale,  though  an  absolute  conveyance  on  its  face, 
was  in  fact  only  intended  &s  a  security  for  the  payment  of  a 
sum  of  money  due  the  petitioner,  and  was  to  be  void  on  the 
payment  of  that  sum.  The  condition  or  defeasance  was  not 
filed. 

The  following  is  the  judgment  of  the  County  Court  Judge  : 

The  bill  of  sale  under  which  the  petitioner  claims  in  this  case,  has 
been  attacked  on  several  grounds  by  the  assignee  and  inspector ;  and, 
after  hearing  counsel  on  both  sides,  1  am  of  opinion  that  I  cannot 
grant  the  prayer  of  the  petition. 

As  between  the  original  parties,  I  consider  the  bill  of  sale  was 
valid  and  based  upon  a  good  and  legal  consideration.  The  Bills  of 
Sale  Act  (Consolidated  Statutes,  chapter  75)  prescribes  no  limit  of 
time  within  which  it  should  be  filed,  and,  therefore,  unless  the  rights 
of  third  parties  intervene,  the  time  of  filing  would  be  immaterial  It 
was  filed  before  any  proceedings  were  taken  in  insolvency,  and  if 
unobjectionable  in  other  respects,  the  title  of  the  grantee  would  havt* 
been  complete  as  against  all  subsequent  parties.  But  it  appeared  in 
evidence,  that  this  bill  of  sale  was  subject  to  a  defeasance  or  equity  of 
redemption,  which  was  not  filed,  and  which,  under  the  statute,  should 
have  been  filed  with  the  bill  of  sale,  otherwise  the  statute  expressly 
declares  such  bill  of  sale  as  against  subsequent  purchasers,  the  assignee 
of  the  grantor  under  any  law  relating  to  insolvency,  or  insolvent, 
absconding  or  absent  debtors,  or  an  assignee  for  the  general  benefit  of 
the  creditors  of  the  maker,  or  as  against  the  execution  creditors  of 
the  maker,  or  any  sheriff,  constable,  or  other  person  levjring  on  or 
seizing  the  property  comprised  in  such  bill  of  sale  under  process  of 
law,  shall  only  take  effect  from  the  time  of  filing  thereof. 

But  it  is  contended  that  the  assignee  under  the  Insolvent  Act  of 
1875,  is  not  affected  by  the  provisions  of  the  Bills  of  Sale  Act:  indeed, 
that  this  Act,  qaoad-  the  Insolvent  Act,  is  vUrd  vires. 

Now,  whilst  I  fully  recognize  the  general  i*ule  mentioned  during 
the  argument,  that  statutes  should  not  be  declared  unoonstitutioiml 
except  by  the  courts  of  last  resort,  and  then  only  in  cases  when.' 
there  is  a  glaring  want  of  jurisdiction,  I  am  unable  to  see  that  the 
Bills  of  Sale  Act  in  any  way  contravenes  the  policy  or  provisions  of 
the  Dominion  Insolvent  Laws.  It  does  not  profess  to  deal  with  the 
disposal  or  distribution  of  an  insolvent's  property ;  it  is  simply  an 
Act  for  the  protection  of  creditors,  and  to  prevent  frauds  from  being 
committed  \x\yQ\v  them.  As  was  said  in  Robinson  v.  CoUingxcood^  the 
ol»ject  of  the  Bills  of  Sale  Act  was  to  compel  a  complete  and  true 
disclosure  of  the  real  nature  of  the  bargain,  in  ortler  that  creditoi-s  or 
assignees  may  have  the  means  of  inquiry  as  to  the  bona  fides  of  tlie 
transaction  between  the  assignor  and  assignee.     Under  the  Bills  of 
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Sale  Act,  the  evil  to  be  avoided  was  the  baffling  of  creditors  by  sham 
bills  of  sale,  by  which  the  whole  interest;  of  the  grantor  in  the  subject 
matter  was  apparently  transferred  to  the  gi*anteo,  whereas  in  truth 
some  interest  or  trust  remained  in  the  former. 

The  local  law  ot  this  Province  has  power  to  deal  with  property  and 
civil  rights ;  and,  in  so  doing  may  pi*escribe  the  mode  and  conditions 
nnder  which  title  to  property  may  be  acquired,  and  held :  this  can- 
not be  said  to  be  l^slating  upon  insolvency. 

In  the  present  case  both  grantor  and  grantee  knew,  or  should  have 
known,  that  this  bill  of  sale  was  liable  to  be  defeated  for  noncompli- 
ance with  the  provisions  of  the  Bills  of  Sale  Act.  It  was  made  sub- 
ject to  a  defeasance,  and  to  secure  the  grantee  for  advances  made  by 
him  and  for  liabilities  incurred  by  him ;  yet  no  defeasance  was  tiled  as 
required  by  the  Act.  The  omission  to  comply  with  the  express 
requirements  of  the  Act  rendered  the  bill  of  sale  null  and  void  as 
against  an  assignee  for  the  general  benefit  of  grantor's  creditors,  and 
1  am  unable  to  see  any  distinction  in  law,  between  the  character  of 
an  assignment  made  to  the  official  assignee  in  insolvency,  and  an 
a^ssignment  made  for  the  general  benefit  of  creditors.  Therefore,  I 
take  it  that  any  assignment  made  by  the  gi*antor  for  the  benefit  of 
creditors  l)efore  such  tiling,  would  defeat  the  bill  of  sale.  The  assign- 
ment made  by  the  Devebers  to  the  ofiicial  assignee,  was  no  other  than 
an  assignment  for  the  benefit  of  creditors.  It  was  a  voluntary  act,  done 
Uy  them  in  compliance  with  a  demand  formally  made  upon  them  by 
a  creditor,  expressly  requiring  them  to  make  an  assignment  of  their 
estate  and  effects  for  the  benefit  of  their  creditors.  The  grantors 
have  therefore  themselves  done  one  of  the  acts  which,  under  the  Bills 
of  Sale  Act,  render  the  bill  of  sale  inoperative  in  the  hands  of  the 
grantee. 

Mr.  Weldon,  in  his  argument,  strenuously  contended  that  the 
assignee  in  insolvency  stands  exactly  in  the  same  position  as  the 
Insolvents  themselves,  and  that  he  cannot  impeach  a  transaction  which 
the  insolvents  cannot  question.  Dr.  Tuck,  arguing  on  the  same  side, 
expressed  a  more  correct  view,  when  he  admitted  that  the  assignee 
represents  as  well  the  creditors  as  the  insolvents,  and  that  a  deed  void 
as  to  creditors  might  be  set  aside  at  the  instance  of  the  assignee.  It 
lias  been  decided  under  the  Dominion  Insolvent  Act,  that  the  assignee 
of  an  insolvent,  although  in  right  of  the  debtor  he  only  takes  such 
interest  as  the  debtor  was  beneficially  entitled  to,  yet,  that  he  repre- 
sents the  creditors  also  for  all  purposes,  and  if  any  fraud  against 
creditors  exists  in  a  transaction  to  which  the  insolvent  was  a  party, 
tlie  assignee  may  take  advantage  of  it ;  a  deed  which  is  void  as 
against  creditors,  is  void  also  as  against  those  who  represent  creditors. 

It  was  also  objected  that  no  schedule  was  annexed  to  the  bill  of 
sale,  although  a  schedule  was  expi'essly  referred  to  in  the  conveying 
clause  of  it,  and  that  no  delivery  was  made  or  possession  taken  of  the 
goods  transferred  by  the  bill  of  sale.  I  am  of  opinion  that  the 
absenoe  of  a  schedule,  although  mentioned  in  it,  did  not  invalidate 
this  bill  of  sale,  as  I  consider  it  was  sufiEciently  complete  and  intel- 
ligible "wiAonit  one ;  and  as  to  the  want  of  actual  delivery,  that  was 
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DeVeber. 
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1882.        in  my  opinion,  unnecessary  to  pass  the  property,  as  the  bill  of  sale, 

j^  ^g         being  a  sealed  instrument,  passed  the  property  covered  by  it,  at  com- 

DeVeber.     mon  law  upon  execution  thereof,  subject  however  to  1)C  afterwards 

Er  parte      disputed  and  rendered  inoperative  for  noncompliance  with  the  reqol- 

DeVkber.     sites  of  the  statute. 

The  contention  that  after-acquired  property  passed,  was,  I  think, 
rightly  given  up  during  the  argument,  as  it  is  clear  that  the  bill  o( 
sale  was  intended  only  to  convey  such  property  as  belonged  to  th»» 
Devebers  at  the  time  they  executed  it. 

It  was  further  urged  on  behalf  of  the  petitioner,  that  in  case  it 
should  be  considered  that  the  bill  of  sale  was  inoperative  for  want  of 
due  filing,  yet,  that  effect  might  be  given  to  it  as  an  equitable  assign- 
ment. I  am  clearly  of  opinion  that  this  cannot  be  done,  as  the 
decided  cases  shew  that  such  an  agreement,  whereby  a  party  acquired 
an  equitable  right  to  the  goods,  requires  registration  as  much  as  the 
most  formal  bill  of  sale.  I  may  further  i-emark,  that  even  did  not 
legal  objection  exist  so  fatal  to  the  petition,  the  petitioner  has  failed 
to  establish  by  evidence  his  right  to  an  order  for  any  goods.  The 
proper  order  in  applications  of  this  nature  is,  that  the  assignee  do 
deliver  up  to  the  petitioner  such  goods  in  his  hands  as  petitioner  has 
proved  to  be  his  proj)erty )  but  here  the  petitioner  really  has  not 
proved  that  any  goods  claimed  by  him,  and' covered  by  his  bill  of  sale, 
came  to  the  hands  of  the  assignee^ 

I  therefore  for  the  foregoing  reasons  dismiss  the  petition  with  costs. 

The  material  grounds  of  appeal  were  as  follows : 

1.  That  the  Judge  improperly  decided  that  the  bill  of  sale 
was  affected  by  the  Bills  of  Sale  Act  (Gonsol.  Stat.  c.  75). 

2.  That  the  Judge  improperly  decided  that  the  Bills  of  Sale 
Act  was  not  vXtra  vires  quoad  the  Insolvent  Act;  and  did  not 
contravene  its  provisions. 

3.  That  if  the  Bills  of  Sale  Act  was  vUra  vires,  as  the  prop- 
erty would  have  passed  as  between  the  insolvents  and  the 
petitioner,  though  the  defeasance  was  not  filed,  it  would  also 
pass  as  against  the  assignee  under  the  Insolvent  Act,  who  stood 
in  the  same  position  as  the  insolvents,  and  could  not  set  up  any 
objection  not  open  to  them. 

February  10th,  1882.  Weldon,  Q.  (7.,  and  Tuck,  Q.  C,  sup- 
ported the  appeal. 

Barker,  Q.  (7.,  and  Han^son,  contra.  Wood  v.  RowcUfft,^ 
Roe  it  Conolly  v.  Vei^non,^  Weeks  v.  MaUlardet,^  were  refeiTe<l 
to  on  the  point  relating  to  the  schedule. 

Allen,  C.  J.,  said  that  a  majority  of  the  Court  were  of 
opinion  that  the  Bills  of  Sale  Act  was  not  vZtra  vires,  and  was 

16  Excb.  407.  36  Eut  61.  814  Eufe.  &a& 
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not  a  legislation  on  the  subject  of  insolvency,  within  the  mean- 
ing of  '•  The  British  North  America  Act."  He  aLso  thought 
the  bill  of  sale  was  void  under  the  second  section  of  the  Act 
in  consequence  of  the  non-registry  of  -the  defeasance,  which 
was  to  be  treated  as  a  part  of  it.  On  the  point  relating  to  the 
schedule,  he  was  inclined  to  differ  from  the  Judge  of  the  County 
Court,  and  to  hold  that  the  bill  of  sale  would  be  incomplete 
and  inoperative  without  the  schedule  to  which  it  referred,  and 
which  was  virtually  a  part  of  it,  and  was  intended  to  designate 
the  property  to  be  transferred ;  but  as  the  other  grounds  were 
sufficient  to  sustain  the  judgment  appealed  from,  it  was  un- 
necessary to  decide  this  point. 

Weldon,  J.  I  think  the  Bills  of  Sale  Act  is  ultra  vires,  and 
therefore  the  bill  of  sale  did  not  require  to  be  filed  to  make  it 
effective  against  the  assignee  of  the  insolvents.  As  between 
the  assignee  and  the  petitioner,  I  think  the  property  in  the 
goods  included  in  the  •bill  of  sale  passed  to  the  petitioner  on 
the  execution  thereof. 

Palmer,  J.  I  agree  with  the  Chief  Justice  that  the  bill  of 
sale  is  void  under  the  second  section  of  the  Bills  of  Sale  Act. 
I  am  also  inclined  to  agree  with  him  on  the  other  point,  but 
have  not  considered  it  as  I  should  have  done,  if  it  had  been 
necessary  to  decide  it  now. 

Wetmore  and  Duff,  JJ.,  concurred  with  Allen,  C.  J. 

King,  J,  having  been  counsel  in  the  cause,  took  no  part. 

Appeal  diamisaed  ivith  costs. 


1882. 


In  re 

DbVebeb. 

JStapartei 

DeVeber. 


In  re  RICHARD  S.  DeVEBER  and  J.  S.  BOIES  DeVEBER, 

Insolvents. 

Ex  parte  the  BANK  OP  NEW  BRUNSWICK. 

Bills  of  Sale  Act — Matters  of  Insolvency — Ultra  Vires — Assignment  of 

debts — Registry — FiUure  Advances — Fraudulent  preference — 

banking  Act  34  VicL,  c.  5,  s.  40* 

D.  k  Co.,  merchants,  kept  a  banking  account  with  the  Bank  of  New  Brnnswick, 
and  by  deposit  of  collateral  security,  were  allowed  to  overdraw  their  account 
to  the  extent  of  about  $20, 000,  up  to  September,  1879,  when  the  bank  refused 
further  advances  without  additional  security.  D.  &  Co.  requiring  a  further 
advance  of  $40,000  to  enable  them  to  carry  on  their  business,  without  any 
gpeoific  arrangement  with  the  bank,  executed  a  bill  of  sale  on  the  17th  Sep- 
tember, whereby  in  consideration  of  the  sum  of  $40,000  alleged  to  be  paid  to 
them,  they  conveyed  to  the  bank  all  their  goods  and  stock  m  trade,  and  oJl 


1882. 


March. 
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book  aoooantB  dne  and  owing  to  them,  as  seonrify  for  the  payment  of  the 
140,000.  This  bill  of  sale  was  jdven  by  D.  &  Co.  to  the  President  of  the 
Bank,  who  informed  the  bank  Directors  of  it ;  but  it  did  not  appear  that 
it  was  laid  before  the  board,  or  that  they  approyed  of  it,  or  agreed  to 
advance  the  $40,000  to  D.  &  Co.,  or  that  any  subseqaent  communication  was 
made  to  D.  &  Co.  respecting  it ;  but  the  bank  discounted  notes  for  them,  the 
proceeds  of  which  were  placed  to  their  credit,  and  they  continued  to  draw 
on  the  bank, — their  over-drawn  account  being  increased  by  about  $19,000  afc 
the  time  of  their  insolvency.  The  bill  of  sale  was  not  registered  until  the  5th 
November,  and  on  the  22nd  November,  D.  &  Co.  went  into  insolvency,  having 
suspended  payment  on  the  3rd  November. 
Heldf  per  Allen,  C.  J.,  Wetmore,  Duff,  and  Palmer,  J  J.  1.  That  the  HUb 
of  Sale  Act  was  not  ultra  vires,  as  dealing  with  matters  of  insolvency. 

2.  Per  Allen,  C.  J.,  Wetmore  and  Duff,  JJ.  That  so  far  as  related  to  the 
goods  of  the  insolvents,  the  bill  of  sale  only  took  effect  from  the  time  of 
regislay,  which,  being  within  thirty  days  of  D.  &  Co's  assignment,  ynA  prima 
facie  invalid  under  section  133  of  the  Lisolvent  Act  of  1875. 

3.  That  the  Bills  of  Sale  Act  only  applied  to  personal  chattels,  and  not  to 
debtsor  chosesin  action,  and  therefore  the  non-registry  of  it  would  not  affect 
the  transfer  of  the  debts ;  but 

4.  As  the  bank  never  agreed  to  accept  the  proposed  security  or  to  advance  the 
$40,000  to  D.  &  Co.,  the  debts  did  not  vest  in  the  bank  under  the  bill  of  sale, 
but  passed  to  the  assignee  of  the  insolvent. 

Per  PALifER,  J.  1.  That  as  the  bill  of  sale  was  of  no  effect  till  registry,  it  was 
prima  facie  void  both  as  to  the  goods  and  debts,  under  section  133  of  the 
Insolvent  Act,  as  having  been  made  in  contemplation  of  insolvency. 

2.  That  if  the  bill  of  sale  had  been  registered  at  the  time  it  was  given  to  the 
bulk  it  would  have  been  void  under  the  Insolvent  Act,  it  having  been  a  tnos- 
fer  of  all  the  insolvent's  property,  and  given  in  contemplation  of  insolvency, 
and  with  intent  to  Pfef^  the  bank  over  the  other  creditors. 

Per  Weldon,  .1.     1.  That  the  case  was  not  affected  by  the  BiUs  of  Sale  Act 

2.  That  the  bill  of  sale  was  binding  on  the  insolvents  from  the  time  of  its  delir- 
ery  to  the  bank,  and  not  merely  from  its  re^try ;  that  it  gave  the  bank  a 
lien  on  the  property,  which  vested  in  the  assignee  subject  to  such  lien. 

3.  That  there  was  no  evidence  that  it  was  given  in  contemplation  of  insolvency. 

4.  That  there  was  an  agreement  by  the  buik  to  make  advances  to  D.  jt  Co. 
under  the  bill  of  sale. 

5.  That  as  there  was  a  debt  due  the  bank  when  the  bill  of  sale  was  given,  it  was 
not  invalid  under  the  Banking,  Act  34  Vic.  c.  5,  s.  40. 

This  was  an  appeal  from  a  judgment  of  the  Judge  of  the 
County  Court  of  the  City  and  County  of  Saint  John,  under 
section  128  of  the  Insolvent  Act  of  1875.  The  appeal  was 
made  to  Mr.  Justice  Palmer  and  was  by  him  referred  to  this 
Court. 

The  material  facts  are  stated  in  the  judgments. 

The  following  is  the  judgment  of  the  Judge  of  the  County 
Court : 

The  Petitioners  have  asked  for  an  order  to  compel  the  assignee  of 
the  estate  of  the  above  insolvents  to  pay  to  them  the  amount  of  ad- 
vances made  by  them  to  the  insolvents,  and  the  amount  of  floating 
balance  of  amount  due  from  the  insolvents  to  the  bank,  alleged  to 
have  been  secured  to  the  said  bank  by  virtue  of  a  certain  bill  of  sale 
made  by  the  insolvents  to  the  petitioners,  and  bearing  date  the  firat 
day  of  September,  A.  D.  1879. 
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The  bill  of  sale  recites  that  whereas  the  President,  Directors  and  ^^2. 
Company  of  the  Bank  of  New  Brunswick  had  made,  and  are  making  j^  ^^ 
advances  to  the  said  Richard  S.  DeVeber  and  J.  S.  Boies  DeVeber,  DsVebeb  : 
to  the  extent  of  forty  thousand  dollars:  and,  whereas,  for  the  purpose  Ex  parte 
of  secnring  the  said  The  President,  Directors  and  Company  of  the  j^^^^gf 
Bank  of  New  Brunswick,  in  the  repayment  of  any  and  all  such  ad-  wick. 
vances  and  interest,  and  to  cover  any  floating  balances  that  may  be 
due  or  owing  from  the  said  Richard  S.  DeVeber  and  J.  S.  Boies  De- 
Veber to  the  said  President,  Directors  and  Ck)mpany  of  the  Bank  of 
New  Brunswick,  the  said  Richard  S.  DeVeber  and  J.  S.  Boies  De- 
Veber had  agreed  to  give  and  execute  the  said  bill  of  sale ;  therefore 
the  said  Richard  S.  DeVeber  and  J.  S.  Boies  DeVeber  in  considera- 
tion of  the  said  sum  of  $40,000  did  thereby  assign,  transfer  and  set 
over  unto  the  said  President,  Director  and  Company  of  the  said 
l)ank,  their  successors  and  assigns,  all  and  singular  the  goods,  wares 
and  stock-in-trade  of  whatsoever  kind  by  the  said  Richard  S.  DeVeber 
and  J.  S.  Boies  DeVeber,  in  the  store  or  premises  situate  on  Prince 
William  Street,  in  the  City  of  Saint  John,  or  what  might  thereafter 
fie  in  said  store  or  premises  then  in  the  occupation  of  the  said  Richard 
S.  DeVeber  and  J.  S.  Boies  DeVeber,  or  in  any  other  store  or  premi- 
ses in  the  occupation  or  possession  of  the  said  Richard  S.  DeVeber 
and  J.  S.  Boies  DeVeber,  or  which  thereafter  might  be  in  their  occu- 
pation ;  also,  all  the  book  accounts  due  and  owing,  or  which  might 
thereafter  become  due  and  owing,  from  any  person  or  persons  to  the 
said  Richard  S.  DeVeber  and  J.  S.  Boies  DeVeber,  and  all  the  right, 
title,  interest,  property,  claim  and  demand  whatsoever,  of  them,  to,  in 
or  upon  the  same,  and  every  part  thereof — ^to  have  and  to  hold  the 
said  goods,  stock-in-trade  and  book  accounts,  so  assigned  to  the  said 
President,  Directors  and  Company  of  the  said  bank,  subject  to  tht^ 
powers  of  redemption  thereinafter  contained.  The  instrument  also  con- 
tained a  power  to  the  said  bank  to  take  all  necessary  steps  for  per^t>- 
ing  the  said  assignment,  and  to  sue  for  and  recover  the  said  goods, 
stock-in-trade  and  book  accounts ;  with  a  proviso,  that  if  the  said 
Richard  S.  DeVeber  and  J.  S.  Boies  DeVebBr  should  pay  to  the  said 
President,  Directors  and  Company  of  said  bank  the  said  sum  of  $40,000, 
^ith  interest  thereon  at  seven  per  cent.,  at  the  expiration  of  one  year 
from  the  date  thereof,  then  the  said  President,  Directors  and  Company 
should  re-assign  the  said  goods,  stock-in-trade  and  book  accounts  to 
the  said  grantors,  or  as  they  should  direct.  It  was  also  therein  under- 
stood and  agreed  that  the  said  President,  Directors  and  Company 
should  not  act  upon  the  said  security,  or  attempt  to  realize  thereunder 
imUl  da&ult  should  be  made  in  payment  of  the  said  sum  of  $40,000 
and  interest  or  some  part  thereof. 

The  Insolvents  were  merchants  doing  business  in  St.  John,  under 
the  name  of  L.  H.  DeVeber  &  Sons,  which  was  a  continuation  of  the 
long  established  house  of  their  father,  L.  H.  DeVeber,  who  died  in 
1876,  leaving  an  estate  worth  from  $300,000  to  $400,000,  of  which  as 
was  shewn  ^  fell  to  each  of  the  Insolvents. 

This  firm  had  for  many  years  kept  a  banking  account  with  the 
Petitionera.     In  the  spring  of  1876,  by  an-angement  with  the  bank, 
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1882.        and  by  the  deposit  of  railway  bonds  as  collateral  security,  the  firm 

y^^        was  allowed  to  overdraw  to  the  extent  of  $10,000,  and  in  the  spring 

DkVebbr  :    of  1879  they  were  allowed  further  to  overdraw,  by  making  a  further 

Ex  parte     deposit  of  other  railway  securities ;  upon  these  deposits  they  were  in 

The  ^nk  of  ^Jjq  habit  of  overdrawing  up  to  about  1st  Sept.  1879,  to  the  extent  in 

wck7^'  all  of  about  $20,000. 

About  this  time,  the  amount  being  thus  overdrawn,  and  the  firm 
pressing  for  discounts,  the  bank  refused  to  allow  further  overdrawings 
unless  further  security  were  given,  and  this  resulted  in  Messrs.  De- 
Veber  offering  to  satisfy  the  bank  in  security  if  the  firm  should  be 
allowed  a  further  advance  to  $40,000.  This  offer  the  bank  assented 
to,  and  on  the  strength  of  the  security  being  given,  allowed  the  firm 
further  to  overcheck  their  account,  and  sometime  afterwards,  as  I  find, 
on  the  17th  Sept.,  1879,  the  bill  of  sale  now  in  dispute  was  delivered  to 
the  bank,  at  which  time  Messrs.  De  Veber  had  overdrawn  their  account 
to  $37,816.67. 

The  bill  of  sale  was  filed  on  5th  Nov.,  1879,  and  on  the  22Qd  Nov., 
Messrs.  De  Veber  made  an  assignment  in  insolvency. 

The  bank  had  discounted  for  the  firm  from  1st  Sept.  to  22nd  Nov. 
to  the  extent  of  $60,000,  of  which  $41,858  still  remain  overdue  and 
unpaid,  and  the  floating  balance  of  the  bank  account  had  been  in- 
creased at  the  time  of  the  assignment  in  insolvency  to  $39,158. 

On  behalf  of  the  assignee,  a  number  of  objections  have  been  raised 
against  the  validity  of  the  bill  of  sale,  viz. : 

1.  That  it  was  a  transfer  of  substantially  the  whole  of  the  insol- 
vents' stock-in-trade  and  property  for  an  antecedent  debt,  and  there- 
fore presumed  in  law  to  be  a  fraud  upon  creditors. 

2.  That  it  was  an  act  of  bankruptcy  under  section  3,  sub-section  (j), 
of  the  Insolvent  Act  of  1875,  and  therefore  void. 

3.  That  it  was  a  contract  within  section  130,  and  therefore  void. 

4.  That  it  was  a  fraudulent  contract  within  section  132,  and  there- 
fore void. 

5.  That  it  was  made  in  contemplation  of  insolvency,  and  gave  an 
unjust  preference  under  section  133. 

6.  That  it  was  a  void  contract  within  13  Elizabeth,  c.  5. 

7.  That  the  transfer,  if  valid  in  other  respects,  did  not  take  efiect 
until  5th  Nov.,  the  date  of  its  filing,  which  was  within  thirty  days  of 
the  time  of  the  assignment  in  insolvency ;  and  that  the  wilful  omission 
to  file  the  bill  of  sale  until  the  5th  of  November,  was  a  fraud  upon 
the  creditors,  and  rendered  the  transfer  void. 

8.  That  no  prior  engagement  has  been  proved  to  support  a  subse- 
quent security :  that  to  entitle  the  bank  to  claim  for  advances  made 
on  a  prior  agreement,  it  is  essential  that  such  prior  agreement  should 
be  absolute,  and  capable  of  specific  performance. 

9.  That  this  bill  of  sale,  if  given  for  future  advances,  is  void  by  the 
Banking  Act  of  Canada,  34  Vic,  c.  5. 

10.  That  it  has  not  been  proved  what  was  the  state  of  the  assete 
or  property  covered  by  the  bill  of  sale,  on  1 5th  day  of  September,  nor 
does  it  appear  how  much  of  the  assigned  property  came  to  the  bands 
of  the  aangnee. 
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11.  If  the  bill  of  sale  be  good,  the  Bank  can  only  recover  $18,000,         1882. 
or  at  most  $22,158,  being  the  balance  of  overdrawn  account,  after  de-         j^^  ^ 
ducting  $17,000  the  sum  realized  from  the  collaterals.     That  this     DeVeber: 
security  cannot  be  held  for  discounts ;  that  a  security  of  such  a  nature,      Ex  parte 
to  cover  discounts  if  expressly  made,  would  be  void  under  the  Bank-  ^*  Bank  of 
ing  Act;  and  that  here  there  was  no  agreement  for  security  for  future        wicKy^*^' 
discounts. 

The  case  for  the  bank,  is  that  this  deed  was  no  plan  or  contrivance 
for  the  purpose  of  defeating  or  delaying  the  rest  of  the  creditors,  but 
was  a  bona  fide  transaction,  beneficial  to  the  creditors,  and  based  upon 
an  agreement  whereby  the  insolvents  obtained  advances  to  enable 
them  to  carry  on  their  business,  and  to  meet  their  engagements. 

A  great  portion  of  the  law  and  arguments  cited  and  urged  by  the 
learned  counsel  for  the  assignee,  attacked  the  bill  of  sale  as  an  assign- 
ment to  a  particular  creditor,  substantially  of  all  the  insolvents'  prop- 
erty, in  consideration  of  an  antecedent  debt,  and  as  a  contract  void 
within  the  130th  section  of  the  Insolvent  Act  of  1875. 

Now,  it  must  be  remarked  that  this  bill  of  sale  does  not  profess  to 
transfer  the  whole  of  the  trader's  property,  for  when  we  look  at  the 
assets  of  the  firm  as  contained  in  the  balance  sheet  of  1st  March,  1879, 
we  find  that  their  shipping  property,  real  estate  and  stocks,  therein 
estimated  at  between  $300,000  and  $400,000,  were  not  included  or 
touched  by  this  security. 

Before  the  assignee  can  successfully  impeach  this  tiunsaction  as 
fraudulent  or  void,  the  onus  is  on  him  to  prove  that  it  was  a  contract 
coming  within  some  of  the  classes  of  objections  he  has  set  up  against  it. 

Let  us  examine  what  facts  were  brought  out  in  evidence  to  estab- 
Hsh  such  proof.  It  appears  that  Messrs.  DeVeber  in  the  summer  of 
1879  were  in  good  general  credit,  doing  a  large  commercial  business. 
Their  balance  sheet,  made  up  1st  March,  1879,  shewed,  after  deduct- 
ing the  profit  and  loss  account  and  the  suspense  account,  a  clear, 
capital  balance  of  over  $60,000. 

They  were  possessed  of,  or  interested  in,  a  large  amount  of  property, 
consisting  of  shipping,  real  estate,  merchandise,  and  a  large  and  ex- 
tensive mill  property,  upon  which  alone  nearly  $140,000  had  been 
expended     Of  this  last  property  Mr.  B.  DeVeber  in  his  evidence  . 

says,  "  I  exi)ected  this  would  be  a  good  paying  concern  and  I  so  recog-  * 

nized  it,  and  I  think  if  we  could  have  continued  it  on,  it  would  have 
tjeen  a  good  thing." 

Of  the  shipping,  which  in  his  balance  sheet  was  set  down  at  $55,000, 
he  says:  "Previous  to  our  stoppage,  the  vessels  were  doing  very  well — 
as  well  as  any  vessels  afloat.  We  considered  them  good  paying 
property." 

As  to  their  importations  in  1879,  he. says:  "  We  sent  our  buyer,  Mr. 
Finley,  home  in  the  spring,  and  again  in  July,  1879,  but  he  made 
limited  purchases." 

As  to  the  circumstances  under  which  the  bill  of  sale  was  given,  Mr. 
l>eVeb^  tells  us:  "That  no  well  regulated  bank  would  allow  large 
OTer-dliecking  without  security ;  that  his  object  in  making  the  appli- 
catioQ  for  the  $40,000  advance  was,  to  get  more  money  to  carry  on 
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1882.         the  business  and  to  cover  chocks  given  to  Messrs.  Berton  Bros,  and 
y~^         others,  for  their  accommodation,  which  were  dropping  daily  into  the 

DeVbbeh  :  banks,  and  to  prevent  these  checks  from  interfering  with  his  business." 
Ex  parte  He  says:  ''When  I  applied  to  the  bank,  Mr.  Lewin  said  the  bank  could 
Thb  Bank  or  j^q^  make  any  further  advances  without  security,  and  I  distinctly  un- 
wicK.  '  derstood  that  no  further  checks  would  be  paid  unless  we  gave  security : 
our  business  had  gone  on  as  usual  up  to  this  time.  I  think  it  quite 
possible  that  I  told  Mr.  Stockton  that  the  bank  was  making  ad- 
vances on  the  strength  of  the  security  being  given.  I  know  that  the 
bank  did  make  advances  beyond  the  $20,000,  to  the  extent  of  $18,000 
on  the  strength  of  the  security  being  given."  This  evidence  of  Mr. 
DeVeber,  offered  on  the  part  of  the  ateignee,  shews  if  anything,  that 
Messrs.  DeVeber  with  their  large  business  going  on  as  usual,  and  hav- 
ing their  extensive  properties  and  assets  estimated  at  large  figures,  did 
not  at  the  time  of  the  transaction  with  the  bank,  consider  his  firm  as 
unable  to  meet  their  engagements,  but  on  the  contrary,  that  he  was 
anxious  to  obtain  cash  advances  to  enable  them  more  easily  to  cany  on 
their  business.  In  corroboration  of  this  view,  it  is  notable  that  no 
interrogatory  was  put  to  Mr.  DeVeber,  or  effort  made  to  draw  from 
him  his  opinion  of  the  then  solvency  or  insolvency  of  his  house. 

As  to  the  question  raised  whether  the  bank  had  probable  cause  to 
believe  that  the  affairs  of  the  DeVebers  were  at  that  time  in  a  state 
of  insolvency ;  whether  they  were  then  so  generally  regarded  in  the 
community ;  whether  they  had  been  doing  a  losing  or  unprofitable 
business,  no  direct  evidence  was  offered. 

It  now  appeal's  that  when  the  estate  came  into  the  possession  of  the 
assignee,  he  ascertained  that  the  Prince  William  Street  real  estate 
was  under  mortgage  to  the  estate  of  the  late  L.  H.  DeVeber,  for  the 
sum  of  $25,000,  which  mortgage  was  not  r^iistered  until  November, 
1879.  He  also  then  ascertained  that  the  vessels  were  then  under 
moi*tgage  to  Messrs.  Vaughan  of  Liverpool,  and  also  that  a  large  por- 
tion of  the  stocks  were  held  in  pledge.  No  evidence  was  offered  before 
me  to  shew  that  the  Bank  managers,  at  the  time  of  this  transaction, 
had  any  knowledge  of  the  existence  of  any  of  these  incumbrances. 
As  to  the  mortgages  on  the  vessels,  Mr.  DeVeber  says:  "I  don't 
know  that  the  bank  knew  that  our  ships  were  mortgaged,  except  that 

^  I  told  Mr.  Lewin  when  I  was  drawing  exchange  t^t  the  Vaughans 

held  collaterals."  No  questions  were  asked  Mr.  DeVeber  to  ascertain 
what  knowledge,  if  any,  the  bank  had  concerning  the  other  mort- 
gages and  encumbrances.  All  these  facts  so  essential,  if  proved  to 
exist,  are  left  wholly  unexamined  into,  and  because  the  estate  was 
found  in  an  encumbered  condition  at  the  date  of  the  insolvency,  I  am 
asked  to  infer  that  the  affairs  of  the  firm  were  in  a  state  of  insol- 
vency at  the  time  of  this  transaction ;  and  further,  that  the  bank 
had  then  reasonable  cause  to  believe  they  were  in  that  condition;  and 
that  Mr.  DeVeber,  when  he  was  negotiating  with  the  bank  for  the 

'^  additional  advance,  knew  his  firm  to  be  in  such  a  situation ;  that  he 

'  *  must  have  anticipated  its  felling  into  insolvency,  and  the  transaction 
was  such  as  would  give  to  the  bank  an  ui\iust  preference  over  his 
other  creditors. 
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Let  us  look  at  the  objects  which  the  parties  appeared  to  have  had         1882. 
in  Tiew  when  the  transaction  took  place.     Mr.  De Veber  tells  us  his         Jnre 
business  was  then  going  on  as  usual,  and  we  must  bear  in  mind  that     DbVebbb  : 
the  business  was  a  most  extensive  commercial  business,  for  the  carry-      Mcparte 
ing  on  of  which  large  sums  of  money  were  daily  required.     Mr.  '^^  Bank  or 
De  Veber  says,  that  on  several  occasions,  early  in  September,  prior  to        wick. 
the  giving  of  the  bill  of  sale,  he  had  conversations  with  the  President 
of  the  bank  concerning  their  large  indebtedness,  and  the  necessity  for 
further  advances  to  the  extent  of  $40,000.     He  says  they  had  been 
up  to  that  time  steadily  checking  for  $20,000  against  the  coUaterals 
then  held  by  the  bank ;  that  when  the  additional  advances  were 
asked  for,  additional  security  was  demanded  ;  that ,  the  object  in  ask- 
ing for  the  additional  advances  was  to  enable  them  to  carry  on  their 
business ;  that  the  President  of  the  bank  then  distinctly  told  him 
that  no  fiirther  checks  would  be  paid  unless  security  was  given.     He 
tells  us  that  the  advances  of  $18,816  over  and  above  the  $20,000 
already  overdrawn,  were  made  on  the  strength  of  security  being  given. 

Mr.  Lewin,  the  President  of  the  bank,  in  his  evidence  says,  "  That 
Ust  autumn,  towards  the  end  of  August,  the  firm  occasionally  over- 
checked  a  good  deal  beyond  the  $16,000,  and  pressed  for  discounts. 
Finally  the  board  asked  me  to  ascertain  from  Mr.  DeVeber  what 
amoimt  of  money  he  required  and  what  security  could  be  given.  Mr. 
DeVeber  said  he  would  require  $40,000  to  carry  him  through  till  next 
Kummer ;  at  this  time  he  had  overchecked  to  about  $20,000.  I  asked 
him  what  security  could  be  given ;  he  took  some  little  time  to  con- 
sider, and  early  in  September,  he  brought  in  the  bill  of  sale ;  subse- 
quently, the  overdrawn  account  had  increased  by  about  $19,000. 
That  increase  was  permitted  in  consequence  of  the  bill  of  sale  being 
given,  as  it  was  intimated  by  me  to  Mr.  DeVeber  that  the  checks  of 
the  firm  would  not  be  paid — ^that  we  would  not  go  on  paying  their 
checks.  After  the  bill  of  sale  was  given,  notes  were  discounted  for 
them  to  the  extent  of  $128,000.  The  rule  of  the  bank  was  not  to 
allow  an  account  to  be  overdrawn  without  security.  The  security 
s:iven  by  the  bill  of  sale  was  to  secure  what  money  DeVeber  would 
I'T'ijuire  to  carry  him  through  ;  the  $40,000  was  not  wanted  by  them 
to  clear  off  their  liabilities  to  the  bank.  With  the  object  to  assist 
l^eVebers  to  continue  their  business,  the  bank  was  willing  to  assist 
them  if  they  gave  security.  The  bank  received  no  statement  of  their 
affairs.  On  &e  day  the  bill  of  sale  was  filed  (t.  e.  5th  November),  * 
(■ersons  came  in  and  said,  *  Do  you  know  that  DeVebers  have  put  on 
Tf'coni  a  mortgage  on  the  brick  store  on  Prince  Wm.  street,  and  also 
a  bill  of  sale  on  their  stock  to  L.  H.  DeVeber?'  Up  to  that  time,  I 
'  liad  not  heard  or  known  that  they  had  stopped  payment ;  T  had  heard 
k  that  their  notes  had  gone  to  protest.  I  filed  the  bill  of  sale  becatise 
1  heard  of  the  mortgage  and  of  the  other  bill  of  sale.     When  I  spoke  ^ 

of  further  security,  the  overdrawn  account  was,  in  round  numbers, 
>20,000."  *      • 

In  this  connection,  the  evidence  of  Mr.  A.  A.  Stockton,  who  was 
employed  by  Mr.  DeVeber  to  draw  up  the  bill  of  sale,  is  material. 
He  fixes  tbe  time  of  its  execution  at  about  the  15th  or  17th  of  Sept. 
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1882.         He  says  he  antedated  the  inatiTunent  to  Ist  September  bj  Mr. 

j^^        DeVeber's  directions,  and  that  he  understood  from  Mr.  DeVeber  that 

DeVfbeb  :    advances  had  been  made  by  the  bank  on  the  strength  of  the  security 

Bx  parte      being  given,  and  that  the  bill  of  sale  had  to  be  given  before  the  trans- 

TnE  ^NK  OP  action  would  be  completed,  and  that  it  was  to  bear  date  1st  Septem- 

w^^^^    ber.     Mr.  Stockton  thinks  the  first  interview  with  Mr.  DeVeber  was 

on  13th  September.     He  says,  "I  understood  from  Mr.  DeVeber  that 

there  was  some  monetary  transaction  between  Mr.  DeVeber  and  the 

bank,  by  which  the  bank  was  advancing  them  $40,000 ;  that  part  of 

that  advance  had  been  made,  and  that  he  could  not  get  the  balance 

until  he  had  secured  the  bank." 

Where  is  there  in  all  this,  any  evidence  of  an  unjust  preference  t  It 
is  incumbent  on  the  assignee,  as  the  party  impeaching  this  transaction 
as  an  unjust  preference,  to  prove  that  it  took  place  in  contemplation 
of  bankruptcy.  The  evidence  only  disclosed  the  ordinary  course  of 
dealing  that  might  necessarily  be^upposed  to  exist  between  the  bank 
and  one  of  its  largest  customers. 

So  far  from  shewing  that  the  DeVebers  at  this  time  oontemplated 
insolvency,  the  assignee  has  not  shewn  any  pressure  by  outside  cred- 
itors, or  any  embarrassment  of  their  affairs  calculated  to  raise  any 
suspicions  of  their  perfect  ability  to  meet  their  engagements.  One 
cannot  perceive  in  these  dealings  between  the  parties  anything  unlaw- 
ful or  unjust  contemplated  by  either.  The  bank  being  then  secured 
to  the  amount  of  $17,000,  and  the  overdrawn  account  at  the  time  this 
negotiation  b^an,  not  exceeding  $20,000,  it  is  difficult  to  perceive 
in  what  way  the  bank  would  be  benefited  by  risking  a  further  advance 
to  $40,000  if  they  then  had  any  doubt  of  the  solvency  of  the  Messrs. 
DeVeber.  Other  parties  would  certainly  be  benefited  if  the  request 
of  DeVeber  was  complied  with  ;  but  those  other  ))arties  would  be  the 
general  creditors  of  the  firm  amongst  whom  the  advanced  money  would 
be,  and  no  doubt  was,  circulated  by  the  DeVebers,  who  were  thus 
enabled  to  continue  their  businesB. 

This,  therefore,  is  not  a  case  where  a  mortgage  or  transfer  is  given 
for  the  purpose  of  securing  to  a  particular  creditor  an  undue  or  unjust 
preference,  without  any  equivalent  to  the  debtor  estate.  All  the  evi- 
dence and  the  nature  of  the  transaction  itself  excludes  such  an  idea. 
Considerable  stress  was  placed  during  the  argument  upon  the  resolu- 
tion passed  by  the  bank  board  on  16th  September,  appointing  the 
•President,  Vice-President  and  Mr.  Yeats,  a  committee  to  confer  with 
Messrs.  DeVeber  upon  the  security  offered ;  and  it  was  argued  that  no 
agreement  existed  for  making  the  advance  before  that  date. 

On  hearing  the  evidence  bearing  upon  this  point,  I  am  of  opinion 
that  this  was  passed  probably  for  the  reason  that  Messrs.  DeVeber 
were  dilatory  in  furnishing  their  security;  for  it  is  clear  from  the  evi- 
dence both  of  Mr.  Lewin  and  Mr.  B.  DeVeber,  that  the  negotiation 
had  begun  long  prior  to  that,  and  that  not  only  had  the  promise  to 
give  the  security  been  previously  made,  but  also  that  the  bulk  of  the 
advances  had  been  then  obtained. 

The  authorities  are  abundantly  clear,  that  an  arrangement  between 
a  creditor  and  his  debtor,  entered  into  bona  fide  in  order  to  aid  the 
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debtor  witli  a  view  of  eimbliiig  liim  to  discharge  his  obligations,  will         1882. 
ho  sustained  notwithstanding  its  effect  is  to  give  such  creditor  a  pi'e-         j^^  ^^ 
ference  over  other  creditoi-s,  for  the  full  amount  of  his  claim,  including     DeVeber  : 
al»o,  it  may  be,  a  prior  indebtedness ;  and  although  the  debtor  should       Ex  parte 
l>ecome  insolvent  within  a  short  time  after  such  arrangement.    Smith  ^^  Bank  of 

y.  McLean.^  ^'^k.'""' 

Neither  is  such  a  transaction  an  act  of  bankruptcy. 

In  the  case  of  In  re  Winatardey,^  the  Chief  Judge  says, — In  this 
case  the  debtor  was  in  trade,  he  owed  X287  to  the  appellants,  and  he 
wanted  further  credit  from  them  to  enable  him  to  cariy  on  his  trade. 
He  asked  them  to  give  him  further  credit ;  they  said,  we  will  not  give 
you  further  credit  unless  you  give  ns  security,  and  therefore  he 
gives  them  a  security.  What  fraud  is  there  in  that  ?  How  can  I 
impute  to  the  debtor  a  fi^audulent  intention  t  The  object  of  the  debtor 
was  to  carry  on  his  trade;  he  secured  that  object  by  procuring  a 
supply  of  goods  on  credit  from  the  appellants,  and  he  retained  in  his 
own  hands  the  management  of  the  book  debts  because  they  were 
essential  to  the  very  object  for  which  he  asked  credit,  viz.,  to  carry  on 
his  trade.  The  case  having  been  brought  up  on  a  further  appeal, 
Lord  Justice  James  says,  ''I  am  of  opinion  that  the  appeal  is  without 
foundation.  It  is  settled  that  an  assignment  of  the  whole  of  a  debtor's 
property  as  a  security  for  a  sum  already  due,  and  substantial  further 
advance,  is  good." 

Ho,  a  security  comprising  all  the  debtor's  property  for  an  existing 
debt  arising  from  a  loan  previously  made,  will  not  be  an  act  of  bank- 
ruptcy, if  it  is  made  in  performance  of  an  agreement  entered  into  at 
the  time  of  the  loan.  Clarke  on  Insolvency,  p.  40,  in  a  note  to  section  3, 
sub-section  j.,  citing  Mercer  v.  Peterson  ;^  JoTies  v.  Harher  ;^  Ex  parte 
Fisher ;^  Ex  parte  IzarcL^  Again,  Clarke,  p.  339,  says, — "There  is 
nothing  in  the  insolvent  law  which  interdicts  the  loaning  of  money 
to  an  insolvent,  if  the  purpose  is  honest,  and  the  object  is  not  fraudu- 
lent ;  and  it  makes  no  difference  that  the  lender  had  good  reason  to 
lielieve  the  borrower  to  be  insolvent,  if  the  loan  was  made  in  good 
faith,  without  any  intention  to  defeat  the  provisions  of  the  insolvent 
law.  It  is  not  difficult  to  see  that  in  a  season  of  pressure  the  power 
to  raise  ready  money  may  be  of  immense  value  to  a  man  in  embar- 
rassed circumstances."     Citing  Ti;ffany  v.  Boatman  Sav,  Inst,  "^ 

So  in  Bisk  v.  Skem^n^^  it  was  held  that  an  arrangement  bona  fide 
entered  into  for  the  purpose  of  enabling  a  debtor  to  discharge  his  ob- 
lii^ationS)  will  be  valid. 

The  evidence  here  shews  that  there  was  an  express  understanding 
and  promise  that  security  would  be  given  before  any  further  advances 
would  be  made,  and  that  on  the  strength  of  that  agreement  further 
advanceB  to  a  large  amount  were  made  ;  and  that  on  the  strength  of 
that  promise,  so  acted  upon  on  the  part  of  the  bank,  Mr.  DeVeber 
l^'ave  as  the  security,  the  present  bill  of  sale.  This  was,  in  my  opinion, 
a  fair  and  legitimate  transaction,  free  from  all  taint  of  fmud,  consid- 

J  86  Qnmt,  507.  bL.  R  7  Ch.  App.e3a 

•1  Cb.  Div.  290.  «L.  R  9  Ch.  App.  271. 

>L.  B.  2  Ex.  804  &  3  Ex.  104.  7Q  R  R.  245. 

«U  R.  0»  Q.  B.  77.  «21  Grant,  250. 
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1883.  ered  by  Mr.  DeVeber  to  be  beneficial  to  his  firm,  oertainly  benefioal 
j^^  to  his  creditors,  and  therefore  binding  npon  the  firm,  and  in  my  opinion 
DkVbbxr  :  equally  binding  upon  his  assignee  in  insolveney,  who  has  no  better 
B»  parte  title  in  law  than  the  insolvents  themselves,  except  when  goods  are 
'?*  ^^^  ^'  conveyed  in 'fraud,  or  in  contravention  of  the  provisions  of  tiie  inaol- 
*  wicKy^*"  vent  laws.  'Tis  true,  the  exact  nature  and  character  of  the  secority 
promised  to  be  given  had  not  been  specially  defined.  During  the 
negotiation,  Mr.  DeVeber  suggested  whether  the  guanontee  d  the 
executors  of  his  father's  estate  would  be  aco^)table ;  &en,  he  says,  Mr. 
Lewin  suggested  whether  Canon  DeVeber's  endorsement  could  not  be 
obtained;  this,  he  says,  he  was  unable  to  obtain  in  consequence  of  the 
Canon's  absence,  and  as  some  of  the  advances  had  been  made  on  tbe 
strength  of  the  promise  to  give  security,  and  probably  having  been 
hurried  up  by  the  resolution  referred  to,  he  says  he  instructed  hk 
solicitor  to  make  up  the  present  bill  of  sale,  which  he  delivered  to  the 
bank  as  their  security.  The  duty  and  promise  which  DeVeber  was 
thus  under  to  give  a  security,  constituted,  I  think,  a  sufficient  consid- 
eration for  the  bill  of  sale  when  given,  and  moneys  having  been 
advanced  on  the  promise  to  give  a  sufi&cient  security,  which  advances 
conferred  a  benefit  upon  the  creditors.  I  also  think  that  the  same 
duty  and  promise  constituted  a  sufficient  consideration  in  law  to  sus- 
tain this  bUl  of  sale,  both  as  against  Messrs.  DeVeber  and  their  assignee 
in  insolvency.  A  further  view  which  bears  materially  on  the  matter 
is,  that  it  was  a  transaction  between  a  bank  and  its  customer.  Late 
cases  point  out  a  distinction  between  transactions  with  a  banker  and 
transactions  with  an  ordinary  creditor.  Frima/acie,  a  conveyance  even 
of  all  a  debtor's  property  to  secure  a  pi^esent  sidvance,  is  not  a  f rauda- 
lent  preference  of  the  particular  creditor ;  as,  if  it  is  for  the  purpose 
of  enabling  him  to  raise  money  to  go  on  with  his  trade,  it  cannot  be 
said  to  be  one  tending  to  defeat  or  delay  his  creditors,  for  it  probably 
is,  or  may  be,  the  wisest  step  he  can  take  to  promote  the  interests  of 
his  creditors.  This  is  especially  so,  it  is  said,  in  the  case  of  a  banker, 
who  requires  security  for  accomonodation,  the  immediate  purpose  of 
which  is  to  enable  the  borrower  to  carry  on  business :  to  obtain  such 
aocommodati<m  is  consistent  with  commercial  usage,  and  does  not 
cripple  his  debtor  in  his  trade.  When  security  is  given  to  a  banker 
there  seems  to  be  a  sort  of  presumption  that  it  is  given  to  obtain  trade 
accommodation,  rather  than  as  a  preference. 

In  re,  The  Bitmmgham  BanJeing  Co,,^  Vice-Chancellor  Stuart  says 
— "  If  an  arrangement  is  made  by  individuals  with  their  bankers  in 
order  to  enable  them  to  cany  on  their  business,  how  can  it  be  said 
that  that  is  an  arrangement  to  defeat  and  delay  creditors  t  Here 
is  a  company  carrying  on  its  business  with  a  large  aooommodation 
from  the  bankers,  and  wanting  larger  accommodation ;  on  an  occasion 
of  this  kind,  of  course  the  ordinary  rule  is  taken,  and  the  banker  says, 
your  accommodations  are  large — I  am  a  large  creditor,  if  you  want 
larger  accommodation  I  must  have  some  security.  That  is  prima/aoi 
a  legitimate  transaction.  " 

UQ  W.  &  44.— V.-O.  a  Affinned,  L.  R.  6  Ob.  88w 
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The  present  oase  is  very  similar.     Messrs  DeVeber,  up  to  S^t,        1882. 
1879,  had  been  receiving  large  aooommodation  from  Uie  bank,  and        ^^^ 
wa&ted  laiger ;  the  bank  refused  to  grant  it  without  security;  security     BeVbbbb  : 
is  promised  and  the  larger  accommodation  is  granted,  by  which  the      MbDpmiie 
DeVebers  are  enabled  to  carry  on  their  business ;  daily  transactions  of  '^^  Bank  ov 
large  amounts  are  carried  on  with  the  bank  through  the  months  of  Sept      '^<^y^*'" 
and  Oct     Deposits,  exchange  and  discounts  are  daily  credited  in  the 
bank  aooount,  and  checks  for  moneys  drawn  out  are  daily  charged,  the 
detailed  amount  of  which,  as  put  in  evidence,  shews  the  floating  bal- 
aooe  at  the  end  of  the  dealings  amounted  to  $39,158.24,  and  the 
amount  of  moneys  advanced  on  discounts  to  the  insolvents  from  10th 
September  amounted  to  $35,000  and  upwards.     As  was  remarked  in 
the  last  case  cited,  I  can  see  nothing  in  the  transaction  that  was  not 
legidmate  for  the  purposes  of  Messrs.  DeYebers'  trade,  and  entirely 
exempt  from  any  feature  of  fraud,  or  of  intention  to  delay  or  defeat 
any  creditor.     On  the  contrary,  I  view  it  as  an  honest  transaction. 
So,  in  the  case  of  Martin  v.   WiHyams,  where  B.  as  a  security  for 
future  advances,  to  enable  him  to  carry  on  Ids  business,  conveyed  to 
the  bankers  (who  already  had  other  securities  as  far  as  they  would  go) 
all  bis  stock-in-trade  and  the  moneys  to  arise  therefrom ;  B.  subse- 
quently became  bankrupt  and  the  security  was  then  impeached  as 
being  a  voluntary  conveyance  in  contemplation  of  bankruptcy  for  the 
purpose  of  deluding  creditors : — Held,  the  conveyance  was  good 

Another  of  the  objections  raised,  was  that  this  bill  of  sale  is  void 
under  the  Banking  Act  of  Canada,  34  Yic,  c.  5.  This  Act,  under 
the  head  of  Powers  and  Obligations  of  the  Bank,  in  section  40  enacts 
that  the  bank  shaU  not  directly  or  indirectly  lend  moiieys,  or  make  ad- 
vances upon  the  security  of  mortgages  or  hypothecation  of  any  kind, 
or  tenements,  or  of  any  ships  or  other  vessels,  nor  upon  the  security 
or  pledge  of  any  share  or  shares  of  the  capital  stock  of  the  bank,  or  of 
any  goods,  wares,  or  merchandise,  except  as  authorized  in  the  Act. 

Section  41  gives  power  to  a  bank  to  take  and  hold  mortgages  upon 
personal  as  well  as  i^eal  property,  by  way  of  additional  security  for 
debts  contracted  to  the  bank  in  the  course  of  its  business. 

Mr.  Kaye,  in  his  able  argument,  contended  that  the  Act  was  only 
intended  to  define  the  authority  of  the  bank :  for  example,  that  if  a 
contract  were  made  in  which  the  power  of  the  bank  directors  to  con- 
tract was  exceeded,  and  if  nothing  were  done  except  the  bare  making 
of  such  a  contract,  that,  the  other  party  to  it  could  not  enforce  it^  not 
by  reason  of  illegality,  but  for  want  of  such  authority,  if  that  question 
should  be  raised.  But  supposing  it  were  a  case  where  a  contract  had 
been  made  by  a  corporation  in  excess  of  its  powers  and  had  been  exe- 
cuted on  one  side,  luad  the  other  party  would  do  nothing  but  seek  to 
hold  what  he  had  got,  and  refiised  to  give  the  coBsideration  in  rotam, 
then  a  different  question  would  ariBe, — ^Oan  the  party  take  the  money 
of  the  bank  given  in  a  contract  for  something  to  be  returned,  and  say 
111  keep  your  money,  and  will  not  make  the  return  1  Then  comes  an 
estoi^eli  he  would  be  estopped  from  allc>ging  the  want  of  authority ; 
unless  tiie  question  should  become  one  of  illegality  rather  than  of 
want  of  authority  a  Court  would  not  refuse  its  aid  to  enforce  the  con- 
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1882.  tract  in  support  of  the  contention.  The  case  of  Ayres  v.  The  SiWtu 
y~^  AtLstraUan  Banking  Co.,^  was  cited,  which  was  thus:  A  hankiii;: 
DeVeber  :  company  incorporated  by  chai-ter  which  contained  a  clause  declariiii; 
Ex  parte  that  it  should  not  be  lawful  for  the  company  to  advance  money  on  the 
The  ^mk  of  security  of  merchandise,  advanced  money  on  the  faith  of  receiving  a.s 
WICK.  '  security  a  preferential  lien  on  the  wool  of  an  ensuing  clip  to  be  shoni 
from  the  sheep  of  the  party  in  whose  favor  the  advances  were  madt\ 
who,  although  not  in  possession,  was  a  part  owner,  and  agent  for  the 
other  owners  of  the  sheep,  for  whose  benefit  the  advances  had  been  madt-. 
In  an  appeal  to  the  Privy  Council  in  an  action  of  trover,  brought 
by  the  banking  company,  on  such  an  agi'eement  giving  them  a  prefer- 
ential lien,  it  was  held  that  the  same  was  maintainable,  and  that  thn 
banking  company  was  entitled  to  recover  for  the  value  of  the  wool  h 
such  preferential  lien.  The  Court  said, — There  may  be  also  a  qiifs 
tion  whether,  under  any  circumstances,  the  effect  of  violating  such  a 
provision  is  more  than  this,  that  the  Crown  may  take  advantage  of  it 
as  a  forfeiture  of  the  charter ;  but  the  only  point  which  it  appears  to 
their  lordships  which  it  is  necessary  to  be  determined  in  the  present 
case  is  this,  that  whatever  effect  such  a  clause  may  have,  it  does  not 
prevent  property  i)assing,  either  in  goods  or  in  lands,  under  a  convey- 
ance or  instrument,  which  under  the  ordinary  circumstances  of  law 
wonld  pass  it.  The  only  defence  which  can  be  set  up  here — there  i> 
no  plea  of  illegality — is  under  the  plea  of  not  possessed, — that  tk* 
right  of  property  and  the  right  of  possession  have  passed  to  the  plain- 
tiffs, and  their  lordships  are  of  opinion  that  whatever  other  effect  it 
has,  it  cannot  have  the  effect  of  preventing  the  property  passing.  It 
that  were  otherwise,  the  consequences  might  be  most  lamentable,  b;  - 
cause  if  the  pro])erty  never  passed  to  them,  they  could  not  theraselvts 
convey  any  property  to  third  persons:  thus,  transactions  of  the  [most 
honest  description  might  be  set  aside. 

Mr.  Biice,  in  his  book  on  nltra  mres,  page  824,  commenting  on  this 
case  says,  the  case  clearly  exhibits  the  exact  meaning  and  legal  \m\*or 
of  ultra  vires  in  the  secondary  sense,  that  it  relates  to  matters  wbid: 
previously  concern  only  the  corporation,  so  that  if  they  acquiesce,  oui- 
siders  cannot  raise  the  question. 

I  adopt  the  reason  and  authority  of  the  above  case  as  applicaat'l< 
to  the  present  one  on  hand ;  from  which  it  would  follow  that  this  bill 
of  sale  is  valid,  notwithstanding  the  Bank  Act,  and  that  the  property 
in  the  stock  and  trade  vested  in  the  bank  by  the  transfer,  and  couso 
quently  the  Messrs.  DeVeber  and  their  assignee  in  insolvency  are 
estopped  from  disputiug  its  validity  under  the  Bank  Act  Should  any 
doubt  however  remain  on  this  point,  I  take  it  to  be  clear  that  the  bill 
of  sale  can  be  treated  as  a  valid  security  under  the  4l8t  section  of  thi- 
Bank  Act  for  the  moneys  advanced  and  owing  to  the  bank,  up  to  tbt^ 
time  of  its  delivery  on  the  17th  September.  On  that  date  there  wa* 
an  indebtedness  from  Messrs.  DeVeber,  contracted  to  the  bank  in  tlit- 
course  of  its  business,  of  $20,816  for  floating  balance,  and  $4,720  for 
moneys  advanced  to  Messrs.  DeVeber  on  discountB  between  the  iStii 

iL.IL8P.  0.648. 
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and  17th  September.    It  cannot,  I  think  be  objected  in  this  view  that 1882. 

the  transaction  was  in  violation  of  the  provisions  of  the  l^ank  Act,         j^^ 
which  prohibits  loans  upon  tht'  security  of  nierchandiso,  inasmuch  as     DeVeber: 
these  advances  were  not  made  on  the  condition  or  with  a  view  of      ^  part€ 
receiving  the  particular  security  on  goods  and  merchandise.  •  Tlien  v?^  B^*^  ^. 
;igain  this  bill  of  sale,  so  far  as  it  relates  to  tlie  assignment  of  the  book         wick. 
debts  of  the  insolventsnn  consideration  of  past  and  future  advances,  is 
not  affected  by  the  Bank  Act,  and  I  see  no  reason  why  the  bank  may 
not  avail  themselves  of  the  security  of  the  book  accounts  assigned  by 
the  bill  of  sale  for  the  balance  due  to  the  bank  on  all  such  advances 
up  to  the  time  of  the  close  of  the  dealings  l)etween  them. 

It  was  further  contended,  that  although  the  bill  of  sale  was  executed 
and  delivered  in  September,  yet  as  it  was  not  filed  until  5th  Novem- 
l)er,  which  was  within  thirty  days  of  the  assignment  in  insolvency,  it 
must  be  presumed  to  have  been  made  in  contemplation  of  insolvency, 
and  therefore  void. 

At  Ck)mmon  Law,  the  projierty  passed  to  the  bank  at  the  time  of  its 
execution  and  delivery,  liable  however  under  the  Kills  of  Sale  Act  to 
be  defeated,  if  the  requirements  of  that  Act  should  not  be  complied 
with.  By  that  Act,  no  time  is  limited  within  which  a  bill  of  sale 
shall  be  tiled,  but  it  says  every  bill  of  sale  within  the  Act  shall 
l)e  filed,  otherwise  as  against  certain  classes  of  persons  named,  it 
shall  only  take  effect  from  the  tiine  of  its  filing.  In  this  case  the  bill 
of  sale  was  filed  on  5th  November,  being  seventeen  days  before  the 
making  of  the  assignment  in  insolvency.  Therefore,  so  far  as  the 
Bills  of  Sale  Act  is  concerned,  it  possessed  all  the  validity  which  that 
Act  could  confer  upon  it,  and  unless  declared  void  under  that  Act  for 
fraud  or  other  legal  cause,  it  would  relate  back  and  take  effect  from 
the  time  of  its  execution  and  delivery ;  therefore,  this  gi'ound  of 
objection  cannot  prevail.  Moreover  as  a  large  portion  of  the  property 
comprised  in  this  bill  of  sale  was  book  accounts,  to  which  species  of 
property  the  Bills  of  Sale  Act  does  not  apply,  it  is  oi)en  to  question 
whether  this  bill  of  sale  is  within  the  Act  for  any  purpose. 

Mr.  King  very  urgently  and  gi'avely  contended  that  inasmuch  as 
Messrs.  DeVeber  were  allowed  to  remain  in  possession  of  the  assigned 
property,  and  to  realize  upon  the  same  and  retain  the  proceeds,  they 
must  be  considered  as  the  agents  of  the  bank,  and  that  to  the  extent 
of  their  receipts  the  claim  of  the  bank  under  the  assignment  must  be 
considered  as  -^discharged  and  satisfied.  This  proposition  ignores  the 
material  fact  in  this  case  that,  by  the  terms  of  the  assignment,  the 
grantors  were  to  bold  and  use  the  assigned  property  to  enable  them  to 
carry  on  their  business,  and  that  the  bank  had  no  right  to  interfere 
with  such  possession  for  one  year,  or  until  Messi-s.  DeVeber  should 
make  default  in  repayment  of  the  moneys  secured. 

The  next  question  to  determine  is,  whether  the  moneys  given 
to  Messrs.  DeVeber  upon  discounts  are  to  be  considered  advances 
under  the  bill  of  sale.  The  bill  of  sale  recites  that  the  bank  had 
made,  and  were  then  making  advances  to  Messrs.  DeVeber,  and 
for  Ae  purpose  of  securing  the  repayment  of  any  and  all  such 
adTft&oea  and  interesti  and  to  cover  any  floating  balance  that  might 
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1882.        be  due  to  the  bank,  the  security  was  given.      Mr.  Lewin,  in 

/~^        evidenoe,  referring  to  the  occasions  when  he  was  requiring  farther 

DbVebkb  :    security,  says  "  the  firm  had  overchecked  a  good  deal,  and  pressed  for 

EacyarU     discounts,  and  the  board  wished  me  to  ascertain  from  Messrs.  DeVeber 

^jJ^B^mia-'  ^^<^*a*»o^D*  o^  i»o»ey  they  required  and  what  security  could  be 

wSl        gi^en."     Fn>m  this  it  would  seem  that  the  bank  contemplated  getting 

security  as  weU  for  moneys  given  on  discounts  as  upon  ovox^hecking. 

Mr.  Lewin  further  says  "  after  the  bill  of  sale  was  given,  notes  were 

discounted  for  them."     He  further  says,  ''  In  August,  their  name  was 

on  paper  for  discount  pretty  large ;  the  board  appointed  myself,  Mr. 

Yeats,  and  Mr.  Gilbert,  to  see  DeVebers  and  ascertain  how  much 

money  they  wanted,  etc."    Further  on  he  says, ''  the  security  given,  was 

to  secure  what  money  DeVebers  would  require  to  carry  them  through." 

This  would  evidently  include  paper  they  would  send  to  the  bank  for 

discount  as  well  as  checks  they  would  send  for  money.     Mr.  Lewin 

further  says,  ''  The  proceeds  of  the  notes  were  placed  to  the  credit  of 

the  firm ;  some  of  the  notes  would  be  renewed." 

Mr.  DeVeber^s  evidence  would  leave  the  question  open  to  doubt : 
he  says,  ''we  got  discounts  after  the  bill  of  sale  ;  there  was  no  agree- 
ment about  discounts  that  I  remember  of,  for  tlie  bill  of  sale ;  it  was 
undeiBtood  that  the  advance  of  $40,000  should  be  entirely  a  cash 
advance,  and  as  I  recollect  it,  nothing  was  said  about  discounts  in 
connection  with  the  bill  of  sale." 

By  the  bank  account  current,  put  in  evidence,  shewing  the  daily 
transactions  from  1st  September  to  19  th  November,  when  the  dealings 
closed,  we  find  it  made  up  on  one  side  of  deposits,  discounts  and 
exchanges  placed  to  the  credit  of  Messrs.  DeYeber,  and  on  the  other 
side  of  checks,  drawn  and  charged  against  them.  The  floating  balanees 
were  made  up  daily  from  these  debits  and  credits ;  the  checks  were 
drawn  against  these  deposits,  discounts  and  exchanges.  Now,  as  a 
discount  is  a  loan  of  money,  first  deducting  the  interest,  I  take  it 
that  these  moneys  credited  for  diBoounts  made  for  Messrs.  DeYeber 
by  the  bank,  and  for  the  purpose  as  requested,  of  carrying  them 
through,  were  so  many  advances  made  to  them,  and  credited  in  their 
bank  account,  to  be  drawn  against,  or  checked  out  at  their  pleasure, 
and  that  the  same  oome  within  the  objects  lor  which  tihe  security  was 
given. 

Looking  at  all  the  circumstances  and  the  evidence  in  this  case,  1 
find  as  a  matter  of  fact,  that  the  agreement  for  the  security,  and  the 
making  of  the  subsequent  advances,  and  the  subsequent  giving  of  the 
bill  of  sale  in  pursuance  of  such  agreement,  are  all  bona  fide  and  for 
the  purpose  of  assisting  Messrs.  DeYeber  to  continue  tiieir  business, 
and  not  for  the  purpose  of  any  unfair,  fraudulent  or  unjust  prefer- 
ence, or  of  defeating  any  of  the  provisions  of  the  insolvent  laws,  as  I 
believe  that  Mr.  DeYeber  acted  in  good  faith,  honestly,  at  the  time 
believing  that  if  he  could  get  the  advances  asked  for,  he  would  be 
able  to  go  on  and  continue  the  business.  In  applying  the  evidence 
to  section  130  of  the  Insolvent  Act,  I  can  see  no  ground  for  finding 
that  the  bank  knew,  or  had  any  probable  ground  for  believii^,  that 
the  DeYebers  were  at  the  time  of  the  agreement  £»r  Misouiii^orcf 
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the  giving  of  it^  nnftble  to  meet  their  engagements.     I  am  the  mora        1882. 
persuaded  of  this  when  I  consider  that  at  that  time  they  were  in        Ji^ 
good  general  credit;  that  as  I  have  before  remarked,  they  had  then  in     DsVsbbs.  : 
their  possession,  and  under  their  control,  large  amounts  of  various     Mbc  parte 
kinds  of  property ;  that  their  books  which  appear  to  have  been  kept  ^*  ^wk'of 
with  great  care  and  system  would,  if  looked  at,  have  shewn  that  at     "^o^^"*" 
their  last  annual  balancing,  they  had  an  ostensibly  clear  capital  of 
$60,000  and  upwards. 

As  to  132nd  sectioB,  which  is  said  to  be  a  re-^iactmeni  of  the 
Statute  of  Elizabeth,  c.  5,  it  appears  to  me  there  is  no  pretence  for 
charging  any  fraud  or  fraudulent  preferences.  So  far  from  this  trans- 
acticm  being  one  to  defeat  or  delay  creditors,  the  obtaining  advances 
to  80  lazge  an  amount,  at  so  long  a  credit  and  at  ordinary  bank  rates, 
was  (me  rather  calculated  to  benefit  creditors,  by  enabling  the  debtors 
to  continue  their  business. 

Neither  are  tJie  objecticMis  raised  under  section  133  maintainable; 
as  I  am  satisfied  from  the  evidence  that  the  Messrs.  DeVeber,  how- 
ever disastrous  their  afiiairs  may  ultimately  turn  out,  by  their  liquida- 
tion in  insolvency,  fully  believed  at  the  time  of  entering  into  this 
transaction  in  their  ability  to  continue  their  business  and  meet  their 
engagements.  Neither  can  the  giving  of  this  security,  which  carried 
out  in  good  faith  a  prior  agreement,  upon  which  moneys  were 
advanced  to  aid  the  insolvents,  be  considered  an  unjust  or  unlawful 
preference. 

The  next  inquiry  is,  what  amounts  were  advanced  for  which  the  bill 
of  sale  should  be  held  as  security  ? 

In  considering  the  evidence  of    both  Mr.   Lewin  and   Mr.  B.      * 
DeVeber,  I  find  that  the  negotiation  for  the  giving  of  the  security, 
and  promise  of  giving  it,  took  place  some  days  before  the  bill  of  sale 
was  given,  being  as  they  both  say  in  the  early  part  of  September.     I 
therefore  set  it  down  at  the  eighth  of  September. 

The  floating  balance  at  the  end  of  that  day  was $23,333  58 

At  the  dose  of  the  17th  day  of  Sept.,  the  day  which  I 

found  the  bill  of  sale  was  given,  the  floating  ba^.  was   37,816  67 
This  increase  I  find  was  made  on  the  strength  of  the 

security  promised. 

Deduct  amount  realized  from  collaterals. 17,000  00 

Balance  due  on  floating  balance  on  17  th  September 20,6 16  67 

Advances  made  on  discounts  for  insolvents  from  8th  to 

17th  September. 4,720  00 

Fall  amount  of  advances  due  on  17th  September, $25,536  67 

Add  further  increase  on  floating  balance  from  17th  Sept. 

to  22nd  November 1,341  67 

Also  advances  on  discounts  for  insolvents  from  17th  Sept  ' 

to  22nd  November 37,138  31 

Doe  jfor  floating  balaaiGe  and  advances  fi!t>m  8tb  Sept 

to  22nd  NovembMT,  1879 $64,016  55 
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1882.         Acconling  to  this  view  the  bank  will  be  entitled  to  claim 
^i7re                 under  their  bill  of  sale  for  floating  balances,  aniount- 
DkVeber  :  ing  in  all  to !  $22,158  -Jl 

T-.tiJ^if/l-J^^™  Advances  on  discounts  to  amount  of  the  balance  of  the 

Neav  Bruks-  b40,000  secured,  being, 17,841   <6 


WICK. 


$40,000  00 

With  interest  thereon  from  22nd  November,  1879,  to  date  of  pay- 
ment by  the  assignee. 

To  the  objection  that  it  did  not  appear  how  much  of  the  stock-in-trade 
and  book  accounts  came  to  the  hands  of  the  assignee,  we  have 
it  in  evidence  that  out  of  the  goods  which  were  in  store  of  insolv- 
ents on  1st  September,  he  has  realized  the  sum  of .  . .  $23,8^  51 

Out  of  the  stock-in-trade  which  insolvents  acquired  and 
placed  in  their  stoi^  after  1st  Sept.,  he  has  realized 
the  sum  of ' $18,769  Oi» 

Tie  has   realized  from  debts   due  to   insolvents  on    1st 

Septein]>er,  1879  , $16,130  fiO 

And  from  debts  which  became  due  after  Ist  September 

he  has  collected 829,173  04 

I  therefore,  for  the  foregoing  reasons,  grant  the  pi-ayer  of  the  j^eti 
tioners  and  order  that  the  Assignee  do  pay  to  them  out  of  the  raoiievs 
ilerived  by  him  from  the  insolvents'  estate,  the  amount  of  the  said 
security  to  the  sum  of  forty  thousand  dollars,  with  interest  thereon  at 
the  rate  in  the  sjiid  security  n^served  from  the  date  in  the  Siiid  aisif^ii- 
nient  in  insolvency  ;  and  also,  that  he  do  pay  to  petitioners  their  c«jts 
of  these  proceedings. 

The  grounds  of  appeal  were  as  follows : 

1.  That  the  Judge  of  the  County  Court  was  wrong  in  finding  as  a 
fact  on  the  evidence  or  holding  as  a  mattc^r  of  law,  that  the  bill  of 
sale  in  question  did  not  profess  to  transfer  the  whole  of  the  insolvents' 
property  so  as  to  bring  it  within  the  Insolvent  Act  of  1875  and 
amending  Acts  and  render  it  void  as  against  the  assignee. 

2.  In  not  finding  as  a  fact,  and  holding  as  a  matter  of  law  that  the 
said-bill  of  sale  was  fraudulent  and  void  under  the  said  Acts  as  against 
the  assignee. 

3.  In  not  finding  as  a  fact  and  holding  as  a  matter  of  law,  that  the 
Siiid  bill  of  sale  and  the  agreement  therefor,  if  any,  were  void  under 
the  Banking  Acts  of  Canada. 

4.*  In  not  finduig  as  a  fact  and  holding  as  a  matter  of  law,  that  the 
said  bill  of  sale  was  a  contract  by  which  creditors  of  the  insohenfe 
were  hindered,  obstructed,  and  delayed,  made  by  the  insolvents  wbeu 
unable  to  meet  their  engagements,  and  afterwaixls  becoming  insolvent, 
and  at  the  time  the  bank  knew  of  such  inability  existing,  and  that 
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the  said  bill  of  sale  was  presumed  to  be  made  with  intent  to  defraud  1882. 

creditors  and  therefore  void.  Inre 

5.  In  not  finding  as  a  fact  and  holding  as  a  matter  of  law,  that  the  DsVkber  : 
said  bill  of  sale  was  a  conveyance  made  with  intent  fraudulently  to  Bx  parte 
impede,  obstruct,  and  delay  creditors,  or  with  intent  to  defraud  credit-  ^*  B^k  of 
ore,  and  so  done  and  intended  with  the  knowledge  of  the  Bank  of  New  ^^ck^^^' 
Brunswick,  and  that  it  had  the  effect  of  im^jeding,  obstructing,  and 

delaying  the  creditors  of  the  insolvents,  and  was  therefore  void  under 
said  Act. 

6.  In  not  finding  as  a  fact  and  holding  as  a  matter  of  law,  that  the 
said  bill  of  sale  was  a  pledge  or  transfer  of  property  made  by  persons 
in  contemplation  of  insolvency  by  way  of  security  for  payment  to  the 
bank,  and  that  thereby  the  bank  obtained  or  would  obtain  an  unjust 
preference  over  the  other  creditors,  and  therefore  the  said  conveyance 
was  void. 

7.  In  not  finding  as  a  fact  and  holding  as  a  matter  of  law,  that  the 
said  bill  of  sale  was  a  conveyance  made  with  the  intent  to  defraud  and 
delay  creditors  and  therefore  void. 

8.  In  not  finding  as  a  fact  and  holding  as  a  matter  of  law,  that  the 
said  bill  of  sale  or  conveyance  was  an  act  of  bankruptcy  under  the 
above  Acts  and  therefore  void. 

9.  In  not  finding  as  a  fact  and  holding  as  a  matter  of  law,  that  the 
bill  of  sale  only  took  effect  from  the  time  of  its  filing,  namely,  the  5th 
November,  1879,  and  that  being  within  thirty  day6  of  the  assignment 
in  insolvency,  it  would  be  presumed  prima  Jacief  to  have  been  made 
in  contemplation  of  insolvency. 

10.  In  not  finding  as  a  fact  and  holding  as  a  matter  of  law,  that  the 
said  bill  of  sale  was  kept  from  filing  by  the  said  bank  from  the  time 
of  its  delivery,  until  November  5th,  1879,  and  that  it  was  so  done  in 
frand  of  creditors,  and  that  therefore  the  transaction  was  such  as  to 
render  the  conveyance  void. 

11.  In  not  finding  as  a  fact  and  holding  as  a  matter  of  law,  that 
the  said  bill  of  sale  was  a  transfer  substantially  of  the  whole  of  the 
insolvents'  estate,  and  of  their  property,  and  for  an  antecedent  debt, 
and  therefore  presumed  in  law  to  be  a  fraud  on  creditors. 

12.  In  not  finding  as  a  fact  that  it  was  not  proved  how  much  of  the 
property  of  the  insolvents,  owned  by  them  on  September  15th,  1879, 
came  into  the  hands  of  the  assignee. 

13.  In  not  finding  as  a  fact  and  holding  as  a  matter  of  law,  that  the 
said  Bank  of  New  Brunswick  had  failed  to  make  out  the  allegations 
in  the  petition. 

14.  In  not  finding  and  holding  under  the  evidence,  that  there  were 
no  advances  made  on  the  faith  of  the  said  bill  of  sale  before  it  was 
given,  on  or  about  the  17th  day  of  September,  1879. 

15.  la  not  holding  that  there  was  no  agreement  to  give  any  such 
security  as  would  warrant  the  bank  in  maUng  any  such  advance,  be- 
fore the  security  was  actually  given. 

16.  In  not  holding  that  after  the  security  was  given,  no  advances 
wefD  made  which  were  covered  by  it,  and  tiiat  the  same  was  void  as 
only  covering  a  past  indebtedness. 
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188SL  17.  In  not  hdding  that  if  any  promiae  or  agreement  to  giTesecorit? 

J^^        were  made,  previous  to  the  execution  and  delivery  of  the  bill  of  sale, 

DbVebsb  :    i^  was  in  no  way  binding,  and  any  advances  made  on  the  faith  of  snch 

BxjparU      promise  or  agreement,  could  not  under  the  facts  proved  be  sheared 

Thb  Bank  or  by  the  bill  of  of  sale  when  given. 

WICK.  18.  In  not  finding  as  a  fact  and  holding  as  a  matter  of  law,  that  if 

any  promise  or  agreement  to  give  security,  when  given,  it  was  to  give 
security  for  $30,000  or  $40,000  cash  advances,  and  that  the  Imk 
never  in  fact  made  any  such  advances,  either  on  the  strength  of  roceiy- 
ing  the  said  security  or  upon  the  said  security  when  executed  and 
delivered. 

19.  In  not  finding  as  a  foct  and  holding  as  a  matter  of  law,  that 
the  alleged  agreement  for  advances  not  having  been  carried  out  by  the 
said  bank,  /^though  they  had  opportunity  to  carry  it  out  but  in  &ct 
refused  to  ao  sq)  it  was  not  competent  for  the  said  bank  to  retain  the 
bill  of  sale  as  a  security  for  the  amount  determined  by  the  learned 
Judge. 

20.  In  not  finding  as  a  fact  and  holding  as  a  matter  of  law,  that 
there  was  no  agreement  to  give  the  security  mentioned,  that  is,  the 
said  bill  of  sale. 

21.  In  not  finding  as  a  &ct  and  holding  as  a  matter  of  law,  that 
there  was  no  agreement  to  give  any  security  that  would  cover  this 
bill  of  sale. 

22.  In  not  finding  as  a  fact  and  holding  as  a  matter  of  law,  that  tiiere 
was  no  agreement  of  which  specific  performance  could  be  decreed  to 
give  any  security. 

23.  In  not  finding  as  a  fact  and  holding  as  a  matter  of  law,  that  if 
the  bill  of  sale  were  good  the  bank  was  entitled  at  most  to  the  amoant 
the  account  was  overdrawn  on  September  17th,  1879,  beyond  the 
$20,000,  and  that  the  bill  of  sale  could  not  be  held  for  the  discoQnts, 
and  that  an  agreement  or  security  of  such  a  nature,  to  cover  fatnre 
discounts,  woiud  be  void  under  the  Banking  Acts. 

24.  In  not  finding  as  a  fact  and  holding  as  a  matter  of  law,  that  there 
was  no  agreement  that  discounts  should  constitute  a  part  of  the  ad- 
vances covered  by  the  bill  of  sale. 

25.  That  the  finding  ef  the  learned  Judge  is  not  supported  by  the 
evidence. 

The  arguments  of  counsel  on  points  not  referred  to  in  the 
jadgn[ient8  have  been  omitted. 

April  14, 19  and  20,  1881.  Barker,  Q.  C,  and  Harriwn, 
supported  the  appeal. 

1.  Th^  bill  of  sale  as  a^nst  the  assignee  must  be  treated  as 
if  it  was  made  the  day  it  was  filed  (5th  Noi^ember,  1879). 
Consol.  Stat.,  cap.  75,  sec.  1.  This  being  within  thirty  days  of 
their  assignment  it  must  by  the  133  section  of  the  Insolvent 
Act  be  presumed  to  have  been  made  in  conteiiE^laticxn  of  insole- 
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ency.    The  insolventfi  had  aetually  stopped  paymeni  bef <wte  the        ^^^ 
bill  of  sale  was  filed.  In  rt 

2.  The  bill  of  sale  was  itself  an  act  of  insolvency.*   It  pro*     Sgyyaru  ' 
fessed  to  convey  the  whole  of  tlie  property  which  the  insolvents  The  Rutk  of 
had  and  which  they  required  to  carry  on  their  business :  Ex       wiok. 
farte  Bailey;^  Ex  parte  Eland;^  Lmdan  v.  Sharp ;^  MoLeod 

V.  Wright;^  Marks  v.Feldman;^  Ex  parte  Stevens;*  In  re 
Gibson;''  Sehert  v.  Spoaner;^  Davidson  v.  Ross,^ 

3.  Assuming  that  the  bill  of  sale  could  take  effect  from  ita 
execution,  it  oould  not  be  supported  if  given  to  secure  a  past 
debt.  There  was  no  agreement  for  future  advances.  The  evi- 
dence shews  that  the  bill  of  sale  which  was  given  to  secure 
a  cash  advance  of  $40,000  was  never  accepted  or  acted  upon 
by  the  bank  up  to  the  day  of  filing.  The  discounts  which  the 
insolvents  got  subsequent  to  the  deposit  of  the  bill  of  sale  with 
the  President  of  the  bank  were  not  the  advances  contemplated: 
Ezparte  KUner;^^  Ex  poi/rte  Cooper ;^^  Ex  parte  Foxley;^^ 
GraJiam  v.  Chapman^^ 

4.  The  bill  of  sale  was  void  under  the  Banking  Act  34  Vic. 
c  5,  s.  40,  which  prohibits  banks  from  advancing  money  on  the 
security  of  personal  property. 

April  21,  22,  23  and  25.  Kaye,  Q.  (7.,  and  Wddon,  Q.  (7., 
contra. 

1.  Hiere  was  a  complete  delivery  of  the  bill  of  sale  by  the 
insolvents  to  the  President  of  the  bank.  It  recites  that  the 
bank  were  making  advances  to  the  extent  of  $40,000,  and  that 
it  was  given  to  secure  such  advances  and  any  floating  balance 
due.  This  would  estop  the  insolvents,  and  the  assignee  who 
represents  them,  from  setting  up  that  there  was  no  agreement 
for  future  advances.  The  discounts  may  fairly  be  treated  as 
advances.  The  bank  would  also  be  entitled  to  hold  the  prop- 
erty by  virtue  of  the  general  lien  which  they  had  as  bankers. 

2.  The  contract  between  the  bank  and  the  insolvents  was 
made  on  tim  I7th  of  September;  and  when  the  bill  of  sale  was 
filed  on  the  5th  November^  it  related  back  to  the  time  it  was 
delivered.    In  order  to  test  its  validity  under  the  Insolvent 

i*J>tfB.  IL  aO.  584.  «L.  B.  20,  Eq.  78&  i UO Ch.  D.  313. 

*6D«0.  lLftG.757.  »8Ch.  D.  2S0.  i«L.  B..  3Ch.  App.  616. 

•«]La0.8a6L.  silL&W.rU.  is12C.B.86.  . 
«lP,aB.6SL                          984GnDt22. 

•Iii&4<^&«SI.  ioi80h.D.M6. 
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1^2'        Act,  it  must  be  treated  as  a  contract  made  on  the  17th  Sept. 

In  re       The  non-filing  at  that  time  is  no  evidence  of  fraud  or  of  an 

Bb^^     intention  to  give  an  unjust  preference:   Ex  parte  Harris;^ 

The  Bank  of  1%  re  Jackson.^     It  was  not  filed,  because  the  bank  did  not 

wiuK.  "  want  to  injure  DeVebers'  credit.  This  was  a  voluntary  act  on 
the  part  of  the  bank  and  was  not  part  of  the  agreement  with 
the  DeVebers.  McLeod  v.  Wright  is  distinguishable  from  this 
case.  There  the  knowledge  of  Brown's  insolvency  was  brought 
home  to  Wright,  who,  after  acquiring  this  knowledge,  made  no 
advances ;  moreover  the  transfer  was  made  to  Wright  for  the 
express  purpose  of  defeating  the  Insolvent  Act  Here  the 
bank  went  on  advancing,  to  enable  DeVebers  to  carry  on  their 
business,  and  by  the  terms  of  the  bill  of  sale  they  could  not 
interfere  with  the  business  for  a  year.  There  was  no  fraud  in 
fact :  Jones  v.  Harber,^ 

3.  The  Bills  of  Sale  Act  does  not  apply  to  an  assignee  in 
insolvency  who  becomes  such  after  the  filing  of  the  bill  of  sale. 
The  object  of  the  Act  was  to  protect  persons  who  purchased 
after  the  delivery  and  before  the  filing  of  the  bill  of  sale.  After 
the  filing  there  is  notice  and  no  person  then  purchasing  the 
goods  can  be  prejudiced.  The  Insolvent  Act  only  vests  in  the 
assignee  the  property  which  the  insolvent  had  at  the  time  of 
the  assignment ;  here  the  insolvents  had  no  property  at  that 
time.  The  assignee  takes  the  estate  subject  to  the  same  charges 
as  the  insolvent  held  it :  Ex  parte  AUardy^  Insolvent  Act  1875, 
section  16.  The  Bills  of  Sale  Act  has  no  relation  back:  PoJt- 
tison  V.  Ti/ngley^ 

4.  The  Act  is  vUra  vires  so  far  as  it  declares  that  it  shall  not 
have  any  eflect  against  an  assignee  of  an  insolvent.  It  is  a 
dealing  with  the  qu&stion  of  insolvency  which  belongs  exclus- 
ively to  the  Dominion  Parliament. 

5.  The  assignment  of  the  debt  is  not  afiected  by  the  Bills  of 
Sale  Act  which  only  relates  to  the  transfer  of  chattels,  and  as 
the  good  part  can  be  separated  from  the  bad,  it  will  stand  as 
to  the  debts  at  all  events,  even  though  it  might  not  be  good  as 
to  the  other  property:  In  re  Eslick.^ 

6.  The  assignee  is  estopped  from  setting  up  that  the  bill  of 

iI^RSCh.  App.  48.  «16Ch.D.  506. 

*4  Oh.  D.  682.  86  Allen  fiSa 

«L.  a.6Q.&n.  •40h.a6oa 
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sale  is  void  under  the  Banking  Act.     The  insolventa  havisg        '8^- 
obtained  a  large  advance  on  the  faith  of  tbia  security  could        Inre 
not  set  up  that  it  was  void,  and  their  assignee  is  in  no  better      Scparit 
poeition.     The  question  of  the  bank  exceeding  its  powers  under  "^  B""  <>' 
the  Banking  Act  can  only  be  raised  by  the  Qovemment  in  a       wick. 
proceeding  to  take  away  the  charter :  Brice  on  ultra  virea,  824. 
The  Act  was  intended  to  protect  the  stockholders.    They  might 
have  a  light  to  bring  the  directors  to  an  account,  but  a  stranger 
who  gets  the  money  from  the  bank  has  no  right  to  raise  the 
objection. 

Baricer,  Q.  C,  in  reply.  There  is  nothing  in  the  contention 
that  the  Bills  of  Sale  Act  is  ultra  virea  so  far  as  it  relates  to 
iofiolvenqr.  The  Insolvent  Act  exempts  from  its  operation 
property  which  is  not  subject  to  execution.  The  local  Legisla- 
ture could  pass  an  Act  declaring  that  certain  property  which  is 
now  sabject  to  execution  should  be  exempt.  This  would  be  a 
dealing  with  tibe  subject  of  insolvency  quite  as  much  as  the 
Act  relating  to  the  re^try  of  biJls  of  sale. 

Cv/r.  adv.  wM. 
The  following  judgments  were  now  delivered : 
Palueb,  J.  The  first  question  in  this  case  is,  when  the 
goods  and  debts  mentioned  in  the  instrument  set  out  in  the 
case,  dated  the  Ist  of  September,  1879,  but  really  executed  on 
the  l7tb,  were  transferred.  It  professes,  in  conuderation  of 
340,000  paid  the  insolvents  by  the  bank  to  assign  to  the  bank 
all  the  goods  then  in  the  insolvents'  store,  or  that  might  after- 
wards be  put  in  the  store,  and  all  book  debts  due  the  insolvents 
as  security  for  the  $40,000 ;  and  appointed  the  bank  the  attor- 
ney for  the  insolvents,  to  collect  the  debts,  and  take  possesion 
uid  sell  the  goods  and  debts.     No  possession  was  taken  by  the 

1 — 1.     Ti.-  : — 1 — 1~  -I J  layment  on  the  3rd  of  Novem- 

d  under  the  Bills  of  Sale  Act 

first  have  to  consider  whether 
ivered  by  the  Bills  of  Sale  Act, 
link  it  will  assist  to  determine 
of  that  Act  by  interpolating 
that  Act  to  mean  in  lieu  of 
g  this,  the  Ut    section    will 
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^^^        read  as  follows:  "Bills  of  sale,  aasignments,  inuisfers,  dedara- 
In  re       tions  of  trusts  without  transfers  and  other  assurances  of  personal 
Ex  parte     chaMels,  and  also  powers  of  attorney,  authorities,  and  licenses 
T^B  Bank  of  to  take  possession  of  personal  chattels  as  security  for  any  debt, 
wioK.       etc.,  as  against  the  assignee  of  the  grantor,  under  any.  law  re- 
lating to  insolvency,  etc.,  shall  only  take  effect  from  the  time 
of  the  filing  thereof/'    There  can,  I  think,  be  no  question  bat 
that  according  to  this  definition,  this  instrument  is  covered  by 
the  Act,  and  it  follows  as  a  matter  of  demonstration  ihat  it  can 
have  no  effect  in  law  until  the  5th  of  November,  when  it  was 
filed^  if  the  Legislature  that  made  that  enactment  had  power  to 
make  such  a  law,  and  consequently  then,  and  not  until  then,  it 
could  transfer  any  property  or  right  of  any  kind  as  against  the 
assignee  of  these  insolvents.    For  if  it  did  transfer  any  property 
or  altered  or  affected  the  assignee's  rights  in  any  way  it  would 
then  have  some  effect,  the  very  thing  the  statute  in  plain  words 
has  declared  it  shall  not  have,  and  I  am  not  at  liberty  to  dis- 
regard those  plain  words  from  any  supposed  inconvenienee, 
hardship  or  injustice,  even  if  I  thought  such  existed. 

This  is  the  rule  enunciated  by  the  Judges  in  the  House  of 
Lords  in  Warbv/rUm  v.  Loveland.^  The  rule  is,  "  Verbis  flani 
expreseis  ommmo  stcmdum  eat'*  "It"  said  Pollock,  Chief 
Baron,  in  Miller  v.  ScUamona,^  "  the  language  used  by  the  Legis- 
lature be  clear  and  plain,  we  have  nothing  to  do  with  its  poliey 
or  impolicy,  its  justice  or  injustice,  its  being  framed  according 
to  our  views  of  right  or  the  contrary ;  we  have  nothing  to  do 
but  obey  it,  and  administer  it  as  we  find  it ;  and  I  think  to 
take  a  different  course  is  to  abandon  the  o&Joq  of^  Judg&  and 
assume  that  of  Legislator." 

If  I  am  right  thus  far,  it  follows  that  there  was  no  transfer 
of  this  property  until  the  5th  of  November,  and  it  was  then 
transferred,  if  transferred  at  all,  as  against  the  plaintiff;  and 
the  grantors  assigned  in  insolvency  on  the  22nd  of  November 
only  seventeen  days  thereafter,  and  they  were  hopelessly 
insolvent  and  all  parties  knew  it  at  that  time.  Then  the 
133rd  section  of  the  Insolvent  Act  of  1875  enacts  "  That  if 
any  transfer  be  made  of  any  property,  etc.,  by  any  perscHi 
in  contemplation  of  insolvency  by  way  of  security  for  pay- 

i^Hod.  a6r.6«S.  «7]&z.fiO0D 
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ment  to  any   creditors,   etc,   such  transfer,   etc.,   shall  be       ^^^- 
void;  and  if  the  same  (i  ,e,  transfer)  is  made  within  thirty  days       In  re 
next  h^ore  a  demand  of  assignment,  etc.,  or  at  any  time  after     ^  ^^^ ' 
when  such  demand  is  followed  by  an  assis^nment,  it  shall  be  The  B^k  of 
deemed  prvma  facie  to  be  so  made  in  contemplation  of  in-       wick. 
solvency." 

If  the  Bills  of  Sale  Act  is  in  force,  I  am  simply  following  the 
plain  words  of  that  statute  in  saying  that  the  above  is  the 
effect  of  the  instmment.  It  follows  that  such  transfer  is  void 
prirna  faoie.  I  have  purposely  refrained  from  citing  and  criti- 
cizing the  numerous  cases  to  be  found  in  the  books,  decided 
under  the  Imperial  Bills  of  Sale  Act,  because  that  Act  and  ours 
is  so  entirely  different  in  respect  to  the  point  involved  in  this 
case.  Tliey  really  have  no  bearing  on'  it,  and  are  in  my  opin- 
ion, only  calculated  to  mislead.  Both  acts  were  passed  to 
remedy  the  evil  of  secret  transfers  of  personal  chattels,  but  the 
two  Legislatures  have  attempted  to  do  this  in  entirely  different 
ways :  the  Imperial  by  allowing  such  transfer  to  operate  against 
creditors,  etc.,  without  registering  for  a  certain  time,  and  then 
to  become  void  if  not  registered  within  the  time  designated,  and 
not  authorizing  any  subsequent  registering  of  it  to  make  it 
good:  ours,  on  the  other  hand,  preventing  such  instrument 
from  operating  at  all  against  creditors,  etc.,  until  registered, 
and  allowing  it  to  operate  as  against  such  creditors,  etc.,  by 
registering  at  any  time,  from  the  time  of  such  registering.  But 
it  is  contended  that  if  this  instrument  is  of  no  effect  to  transfer 
the  chattels  until  registry,  that  it  operated  to  transfer  the  debts 
from  its  date ;  and  for  this  principle  the  bank's  counsel  has 
cited  a  number  of  English  cases,  decided  under  the  Imperial 
Act,  which  clearly  enough  decide  that  such  would  be  the  effect 
of  tiiis  instrument  under  that  Act.  I  confess  I  was  at  a  loss  to 
reconcile  this  view  with  the  plain  words  of  our  statute.  That 
the  bill  of  sale  (that  is  the  instrument  itself)  should  have  no 
eflfoct  until,  etc.  Surely  I  would  be  giving  some  effect  to  the 
instrument,  and  plainly  going  in  the  teeth  of  the  statute  if  I 
aUowed  it  to  have  the  effect  of  transferring  the  debts.  But 
looking  at  the  Imperial  statute,  41  and  42  Via,  chap.  81,  sect. 
8,  the  reason  of  the  English  decision  is  obvious.  The  words  of 
that  •enaetment  are,  inter  aiia,  as  follows :  **  That  instruments 
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18^'  shall  be  fraudulent  and  void,  so  far  as  regards  ihe  property  in 
In  re  or  the  inghb  to  ihe  possession  of  any  chattels  coTaprised  in  sudi 
Mc  pc^  *  ^^^  9f  *^^'  ^^•"  ^rom  which  it  will  readily  be  seen  that  such 
The  Bank  of  enactment  only  makes  the  instrument  void  as  regards  the  right 
WICK.  of  property  in  chattels,  and,  in  effect,  plainly  excepts  eveiy 
thing  else ;  whereas  ours,  on  the  contrary,  plainly  says  that 
such  an  instrument  as  the  one  in  question  in  this  case,  shall 
have  no  effect  whatever  as  against  this  plaintiff  until  it  is 
registered,  or,  rather,  filed ;  and  therefore  as  soon  as  it  is  deter- 
mined to  be  the  instrument  described  by  the  enactment,  the 
words  are  clear,  it  can  have  no  effect  for  any  purpose  whatever. 
It  follows,  that,  in  my  opinion,  the  transfer  of  botiii  chattels  and 
debts  was  made  on  the  5th  of  November  and  not  before,  and 
within  30  days  next  before  the  assignment  in  insolvency,  and 
was  prima  fade  made  in  contemplation  of  insolvency ;  which 
prima  facie  case  is  not  disproved  by  any  evidence  in  the  case, 
but  rather  the  contrary  ;  for  at  that  time,  not  only  were  the 
grantors  hopelessly  insolvent,  but  they  had  stopped  payment, 
and  the  person  who  filed  the  bill  of  sale  and  consequently  made 
the  transfer,  knew  this,  and  made  such  transfer  in  consequence 
of  such  knowledge,  and  therefore  such  transfer  is  in  the  words 
of  section  133  of  the  Insolvent  Act,  null  and  void,  and  all  the 
property  contained  in  it  belonged  to  the  plaintiff,  as  assignee 
of  the  insolvents. 

But  it  is  said  that  the  part  of  our  Bills  of  Sale  Act  that 
declares  that  it  shall  not  have  any  effect  as  against  the  assignee 
of  an  insolvent  is  ultra  wres  the  local  Legislature.  The  con- 
siderations that  I  have  already  mentioned  shew,  I  think,  that 
there  is  nothing  in  such  contention.  The  subject  dealt  with 
by  the  local  Legislature  by  such  legislation  is  the  right  of 
property,  in  other  words  the  interest,  if  any,  acquired  by  the 
defendants  by  the  bill  of  sale :  as  the  law  stood  at  the  time  of 
the  passing  of  the  Act  they  would  have  acquired  an  absolute 
right  against  all  the  world  to  what  they  claim,  and  it  became 
expedient  to  alter  that  law  and  make  such  instrument 
inoperative  in  certain  specified  events,  one  of  which  is,  if 
the  grantor  assigns  in  insolvency,  or  say,  commits  a  crime.  In 
both  cases  the  power  to  create  the  crime  or  compel  the  in- 
solvency is  in  the  Dominion  Parliament,  and  the  question  is, 
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which  is  the  proper  Legislature  to  legislate  on  the  subject  of     '  l^^* 
the  right  of  property  in  the  way  I  have  mentioned.  /« tt 

The  thing  to  be  directly  affected  is  the  property  of  the    ^^f^tS' 
defendants,  a  subject  upon  which  the  local  Legislature  has  by  ^^hs  Bank  of 
section  92,  sub-section  13,  of  the  British  North  America  Act,  ex-     *^c^^" 
elusive  power  to  legislate,  and  the  Dominion  parliament  is  given 
no  such  power  expressly.  The  only  power  they  can  have  to  aflbet 
that  subject  is  what  they  may  do  as  incident  to  the  exercise  of 
their  power  to  legislate  Mdth  reference  to  subjects  mentioned 
in  section  91,  one  of  which  is  insolvency. 

This  incidental  power  is  in  derogation  of  powers  exclusively 
given  to  the  local  Legislatures,  and  only  given  by  implication 
and  ex  neceadtctte  r6{,and,  therefoi*e,  must  be  confined  strictly 
to  such  necessity  and,  perhaps,  the  Act  can  present  no  more 
difficult  subject  for  construction  than  where  to  draw  that  line 
of  necessity.  Lawyers  attempting  this  must  always  be  met 
with  the  difficulty  that  they  are,  to  some  extent,  allowing  the 
Dominion  Parliament  to  exercise  legislative  powers  that  are, 
by  the  express  words  of  the  Act,  not  only  given  to  another 
legislative  body,  but  given  to  it  exclusively. 

Chief  Justice  Ritchie  in  Valinv.LangloiSt^  says:  "That  while 
the  rights  of  the  local  Legislature  are  in  this  sense  subordinate 
to  the  rights  of  the  Dominion  Parliament,  I  think  that  such  latter 
right  might  be  exercised  so  far  as  may  be  consistent  with  the 
right  of  die  local  Legislature  and,  therefore,  the  Dominion  Par- 
liament would  only  have  the  right  to  interfere  with  property 
or  civil  rights  in  so  far  as  such  interference  may  be  necessary 
for  the  purpose  of  legislating  generally  and  effectually  in  rela- 
tion to  matters  confided  to  the  Parliament  of  Canada." 

Even  if  this  power  to  legislate  so  as  to  affect  the  right  of 
property  does  not  exist  in  both  Legislatures  concurrently,  I 
cannot  see  how  a  law  made  for  the  protection  of  creditors  and 
boTia  fide  purcha&ers  against  secret  bills  of  sale  allowing  them 
to  have  full  force  against  parties  making  them,  but  of  no  effect 
in  case  of  an  assignment  in  insolvency  or  otherwise  could  so 
prevent  the  Dominion  Parliament  legislating  generally  and 
effectually  on  the  subject  of  insolvency  as  to  prevent  the  local 
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1^2.       Parliament  legislating  on  the  subject  so  exclusively  and  ex- 

In  re       pressly  given  them. 

Sb^^         ^^^  ^^^»  ^  ^  before  pointed  out,  has  made  a  bill  of  sale  not 

Thb  RiKK  o»  registered  defeasible  by  several  conditions  subsequent,  and  that 

WICK.       ifi  aU  the  right  the  bank  ever  had  under  it  or  the  grantor  ever 

transferred.    The  rest  remained  in  him  and  would  be  in  him 

even  if  it  were  not  for  the  16th  section  of  the  Insolvent  Act  of 

1875,  which  enacts  that  all  the  rights  of  an  insolvent  are  vested 

in  the  assignee  in  the  same  condition  as  he  had  them  himself 

and  when  one  of  the  conditions  happened  which  defeated  the 

bank's  right  to  the  property  and  made  it  revert  to  the  insolvent, 

it  was  transferred  by  force  of  the  section  to  the  assignee.    This 

in  my  opinion  was  a  legislation  by  the  Dominion  Parliament 

that  would  give  the  plaintiff  a  right  to  this  property. 

It  must  also  be  borne  in  mind  that  the  Insolvent  Act  gives 
the  assignee  the  rights  of  the  insolvent's  creditors. 

I  have  thought  best  to  put  my  decision  on  the  Bills  of  Sale 
Act,  but  I  fully  agree  with  the  majority  of  the  Court  that  the 
instrument  could  not  be  supported  even  if  the  Bills  of  Sale  Act 
had  been  complied  with,  on  several  grounds. 

1st.  I  think  that  the  DeVebers  were  hopelessly  insolvent 
when  they  signed  the  bill  of  sale,  and  that  the  agents  of  the  bank 
knew  it,  because  not  only  was  the  security  or  transfer  to  the 
bank  of  all  their  stock,  without  which  it  was  impossible  for 
them  to  continue  their  busine&s,  but  Mr.  Lewin  in  his  evidence, 
says  that  Boies  DeVeber  told  him  that  he  would  require  $40,000 
in  addition  to  the  $20,000  then  over-checked,  to  carry  them 
through  until  next  summer,  and  there  is  no  pretence  that  the 
bank  ever  agreed  to,  or  did  advance  them  that  amount  on  this 
account,  and  therefore  if  such  a  transaction  as  is  now  set  up 
was  intended  to  have  taken  place  between  them,  it  could  in 
my  opinion  have  only  taken  place  in  contemplation  of  insol- 
vency, and  with  the  intention  to  prefer  the  bank. 

But  I  think  there  never  was  any  agreement  by  the  bank 
that  they  would  accept  this  security,  nor  do  I  think  that  they  in- 
tended to  do  so ;  nor  was  there  any  thing  advanced  on  it ;  indeed 
I  think  the  evidence  shews  that  the  bajik  never  advanced  any 
thing  to  the  insolvents  on  this  account  after  the  17th  of  Septem- 
ber, the  day  on  which  the  bill  of  sale  was  taken  into  the  bank. 
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Oa  that  day  their  account  was  overdrawn  $38,814.67,  which H 

is  the  highest  amount  that  the  inaolventa  ever  owed  on  over-        /» 
drawn  accounts.     This  amount  stood  the  same  with  the  excep-      ^ 
tion  of  slight  reductions,  until  the  insolvents  stopped  altogether-  ^*  " 
From  this  and  the  consideration  that  the  40th  section  o£  the       wi 
Dominion  Banking  Act,  34  Vic.,  chap.  5,  enacts  inter  alia  that 
a  bank  shall  not  lend  money,  or  make  advances  upon  the  security 
or  mori^age  or  hypothecation  of  any  goods,  wares  or  merchan- 
dise, except  aa  authoriz3d  by  the  Act,  which  would  not  include 
this  transaction,  I  am  satisfied  that  the  hank  never  agreed  or 
intended  to  accept  the  insolvents'  proposab  and  never  accepted 
the  bill  of  sale,  until  the  insolvents  stopped,  and  then  they  had 
it  recorded  to  endeavour  to  get  some  benefit  under  it.     If  the 
bank  accepted  this  security  and  agreed  to  let  the  insolvents 
over-check  to  the  amount  of  $40,000  in  all,  why  was  not  this 
done  ? 

I  do  not  wish  to  be  understood  aa  deciding  that  if  this  bill  of 
sale  had  been  unquestionably  accepted  and  the  bank  had  agreed 
to  advance  money  upon  it,  and  had  done  so,  that  it  would  be  void 
by  virtue  of  the  Banking  Acts,  or  rather  that  the  insolvents 
after  getting  the  money  under  it  could  avoid  it ;  but  I  think  I 
ought  not  to  find  that  such  a  contract  was  made,  or  even  that 
such  was  intended  by  the  bank  without  the  clearest  evidence, 
for  it  must  always  be  borne  in  mind  that  what  is  sought  to  be 
ed  the  law,  and  if 
I  would  find  it,  I 
more  would  I  re- 
set up  that  they 
ily  any  Court  be- 
a  thmg,  ought  to 

t  my  opinion  that 
lad  no  effect  until 
the  Bills  of  Sale 
agree  with  them 
my  opinion  affect 
Ue  includes  in  it 
an  instrument  as 
of  sale,  and  when 
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18^-        that  Act  plainly  says  that  such  an  instrument  shall  have  no 

In  re       effect  until  filed,  that  by  plain  words  applies  to  the  whole  in- 

BxpaHe  '   strument,  and  I  cannot  see  how  I  can  say  that  it  shall  have  the 

Thb  Bank  of  effect  of  transferrins:  the  debts  in  it,  when  the  statute  says  it 

WICK.       shall  have  no  such  effect.     I  cannot  see  the  slightest  warrant 

for  saying  that  the  instrument  may  operate  for  some  purposes 

and  not  for  others. 

If  it  had  enacted  as  the  Imperial  statute  does,  that  it  should 
have  no  effect  to  transfer  the  chattels,  then  it  might  operate  for 
any  other  purpose. 

The  whole  question  is,  what  is  the  fair  meaning  of  the  words 
used  in  the  statute,  and  I  think  it  impossible  to  give  them  any 
other  meaning  than  I  have  given  them. 

Weldon,  J.  This  is  an  appeal  from  the  judgment  of  his 
Honor  Judge  Watters,  of  the  County  Court  of  the  City  and 
County  of  Saint  John,  allowing  the  claim  of  the  Bank  of  New 
Brunswick  to  the  amount  of  $40,000  as  a  preference  claim  on 
the  stock  of  the  insolvents,  by  virtue  of  a  mortgage  made  by 
them  in  September,  1879. 

The  objections  to  the  judgment  are  set  forth  in  detail,  b\2t 
they  may  be  embraced  in  a  few  general  ones,  viz :  The  Judge 
not  finding  in  fact  that  the  bill  of  sale,  by  way  of  mortgage  of 
September,  1879,  was  fraudulent  imder  the  Insolvent  Act, 
having  been  made  to  prefer  particular  creditors,  and  to  delay 
other  creditors,  and  if  valid  the  security  would  only  cover 
advances  made  after  the  bill  of  sale  was  given,  and  not  prior 
advances;  and  overcheckings  were  not  advances,  and  not  finding 
as  a  fact  and  in  law  the  bill  of  sale  and  agreement  therein,  if 
any,  were  void  under  the  Banking  Acts  of  Canada.  And  the 
bank  not  having  filed  in  the  registry  office  the  bill  of  sale  until 
the  5th  of  November  it  only  takes  efiTect  from  that  day,  and  as 
the  insolvents  went  into  insolvency  on  the  22nd  November  it 
is,  under  the  133  section  of  the  Insolvent  Act  of  1875,  prifna 
facie  invalid,  only  taking  efiTect  from  the  date  at  which  it  was 
filed. 

It  may  be  well  to  answer  this  last  objection  before  referring 
to  the  others.  I  am  of  opinion  we  should  consider  this  ease 
aolely  under  the  provisions  of  the  Insolvent  Act  of  1875  and 
the  amendments  thereto.    The  Bills  of  Sale  Act  passed  by  the 
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Provincial  Legislature  cannot  control  or  enlarge  the  same  and        ^^^- 
does  not,  I  think,  in  any  way  affect  this  case.    What  the  in-        In  re 
solvents  had  at  the  time  of  the  assignment  passed  to  the     Bxparte 
assignee,  subject  to  any  lien.    The  bill  of  sale  by  way  of  raort-  Thb  B^k  of 
gage  made  by  the  insolvents  to  the  bank,  executed  and  delivered       wiok. 
on  the  17th  September,  to  take  effect  from  the  1st  September, 
the  bank  retained  in  their  possession  until  the  5th  of  Novem- 
ber when  it  was  registered.    The  insolvents  assigned  on  the 
22nd  of  the  same  month.    It  was  a  valid  instrument,  not  im- 
peached, and  binding  on  the  DeVebers  when  they  made  their 
assignment  from  the  time  it  was  delivered  to  the  bank  and  not 
on  the  5th  November,  when  registered.    The  bank  had  a  lien 
on  the  goods  and  debts  specified  in  the  said  bill  of  sale  and 
what  might  be  brought  into  their  building  to  replace  that 
which  they  sold  under  the  terms  of  the  said  mortgage  bill  of 
sale  and  for  which  the  application  was  made  to  the  County 
Court  Judge. 

It  appeared  that  the  insolvents  long  previous  to  the  giving  of 
the  bUl  of  sale  by  way  of  mortgage  (in  September,  1879,)  had  kept 
their  banking  account  with  the  claimants  and  had  been  allowed 
to  overcheck  and  had  furnished  collaterals,  and,  requiring  an  in- 
creased amount,  the  bank  were  willing  to  grant  the  same  upon 
being  secured.  After  some  negotiations,  the  insolvents  had 
prepared  and  executed  the  bill  of  sale  by  way  of  mortgage  to 
cover  the  advance  they  had  made  and  were  making  and  any 
floating  balances  that  should  be  due  and  owing.  The  bill  of  sale 
appears  to  be  dated  1st  of  September,  1879,  though  it  was  not 
executed  until  the  15th  and  was  delivered  to  the  bank  on  the 
17th  of  the  same  month.  The  insolvents  did  not  alter  the$r 
account  with  the  bank,  but  after  the  bill  of  sale  was  given  no 
paper  offered  to  the  bank  by  the  hisolvents  though  weak  was 
rejected,  and  the  insolvents  were  informed  the  bank  would  not 
honor  their  checks  beyond  $38,000,  and  this  increase  was  per- 
mitted in  consequence  of  the  security  given.  Balance  on  the 
17th  September,  1879,  $39,158  20.  The  bill  of  sale  set  forth 
the  facts  and  was  not  to  be  acted  upon  for  one  year  and  then 
only  in  case  of  default  in  the  payment  of  the  sum  secured 
thereby  and  the  interest.  The  insolvents  continued  their  busi- 
ness with  the  bank  as  usual  and  the  bank  discounted  for  the 
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^^^'        insolvents  $128,549.    The  insolvents  continued  their  business 

In  rt       transactions  in  the  usual  manner  until  November  22nd  follow- 

Ex  paru     ^^g  when  they  went  into  the  Insolvent  Court,  and  the  assignee 

Thb  Bank  of  took  possession  of  their  stock-in-trade,  and  what  was  covered 

WICK.       by  the  security  given  to  the  applicants. 

I  am  unable  to  see  from  the  statement  of  facts,  for  there  is 
no  conflict  in  the  evidence,  how  the  learned  Judge  could  find 
any  of  the  facts  which  it  is  urged  he  should  have  found.  The 
insolvents  got  an  equivalent  and  an  advance  for  all  they  gave 
to  the  bank;  they  employed  the  moneys  in  their  business,  they 
went  on  in  the  usual  way,  and  there  is  not  a  particle  of  evi- 
dence to  shew  that  at  the  time  the  bill  of  sale  and  security  was 
given  to  the  bank  insolvency  was  contemplated,  or  any  doubt 
was  expressed  as  to  their  ability  to  meet  all  their  liabilities. 
Requiring  security  for  an  overdrawing  is  not  an  unusual  thing 
with  the  bank,  and  the  insolvents'  creditors  had  the  benefit  of 
the  funds  derived  from  the  bank.  The  bank  though  having 
by  the  bill  of  sale  security  upon  their  stock  and  book  debts, 
could  not  enforce  payment  under  one  year.  In  the  meantime 
they  continued  in  the  usual  course  of  their  business,  the  bank 
discounting  paper  offered  to  them — deposits  and  exchanges  up 
to  the  time  of  their  stoppage,  the  22nd  November — ^the  bill  of 
sale  by  way  of  mortgage  having  been  given  on  the  17th  Sept. 
which  related  back  to  the  1st  of  March — the  overchecking, 
which  was  really  advancing  by  the  bank  from  $20,318  to 
$38,000.  The  bill  of  sale,  while  it  was  a  transfer  of  the  stock 
in  the  store  or  what  might  be  brought  in  to  replace  that  which 
was  parted  with  by  the  insolvents,  was  only  a  security  for  the 
advances  which  were  not  to  exceed  $40,000,  and  the  bank 
could  only  take  what  was  the  advances  made  by  the  over- 
checking  bj'  the  insolvents*  firm. 

It  was  urged  by  the  counsel  for  the  assignee,  Mr.  Barker, 
that  there  was  no  agreement  to  make  advances  for  the  consid- 
eration of  the  bill  of  sale  by  way  of  mortgage  to  the  bank.  I 
do  not  concur  in  this  view  of  the  learned  counsel.  The  conver- 
sation had  with  DeVebers  and  their  acting  upon  it,  was  an 
agreement  or  understanding.  Mr.  Lewin,  the  President  of  the 
bank,  states  he  with  some  of  the  directors,  Mr.  Teats  and  Mr. 
Gilbert,  were  appointed  by  t^e  bank  to  ascertain  how  moch 
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money  the  insolvents  required.  Upon  being  informed  by  Mr.  ^^^- 
DeVeber  what  they  required  and  that  they  would  satisfy  the  i»  re 
bank  as  to  security — he  did  not  state  what  it  would  be — the  ^  p^rte 
bill  of  sale  recites,  the  bank  "  have  made  and  are  maJcing  ^^  ^^^/t 
advances  to  a  certain  extent,  and  for  the  purpose  of  securing  wics. 
the  bank  of  all  such  advances  and  to  cover  any  floating  bal- 
ances the  DeVebers  have  agreed  to  give  security."  This  in  my 
opinion  makes  a  complete  agreement,  without  the  evidence  of 
Mr.  Stockton,  who  says  that  he  understood  from  Mr.  DeVeber 
that  the  bank  was  advancing  them  $40,000,  and  that  part  of 
the  advances  were  made  and  that  they  could  not  get  the  bal- 
ance till  they  had  secured  the  bank.  The  bank  says  to  the 
DeVebers,  "  we  will  make  the  advance  and  allow  you  to  over- 
check,  but  we  must  be  secured."  The  DeVebers  make  the 
security  to  cover  the  overchecking,  and  secure  the  intended 
future  overchecking  to  a  certain  amount.  I  am  of  opinion 
there  was  nothing  fraudulent  in  this.  DeVebers  had  the 
benefit  of  the  moneys  to  carry  on  their  business.  There  is 
nothing  in  the  evidence  to  shew  that  the  bank  were  aware  of  the 
DeVebers  being  insolvent,  nor  does  it  appear  they  were  aware 
themselves  that  insolvency  was  likely  to  occur.  It  is  true  they 
did  an  extensive  business,  scattered  through  the  country,  and 
in  March,  1879,  their  balance  sheet  shewed  a  large  surplus,  and 
that  they  had  other  property  besides  that  which  they  gave  the 
bank  security  upon.  This  case  bears  no  resemblance  in  regard  to 
the  facts  to  the  ease  of  McLeod  v.  Wright;^  there,  knowledge 
of  the  insolvency  of  Brown  was  known  to  all  parties,  and 
what  took  place  was  clearly  done  in  contemplation  of  the 
insolvency  which  followed  the  transfer  of  the  vessel. 

The  case  of  Heath  y,Cochran£*  was  an  interpleader  issue  tried 
before  Lord  Chief  Justice  Cockbum  in  1877.  The  facts  are 
stated  in  his  Lordship's  judgment.  The  action  was  brought  by 
the  trustee  under  the  Bankruptcy  of  one  Charles  Hole,  to  try 
the  right  of  the  defendant  to  retain  the  proceeds  of  the  bank- 
rupt's farming  stock  and  effects  which  had  been  sold  and 
realized  by  the  defendant  under  a  bill  of  sale  under  the  follow- 
ing circumstances :  The  defendant  was  a  money  lender  who 
carried  on  business  in  London  under  the  name  of  The  National 

n  p.  &  a  e&  a46  l.  J.  q.  b.  727. 
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^^92.  Deposit  Bank.  Hole  had  applied  to  the  defendant  and  bor- 
In  re  rowed  £200  at  the  rate  of  60  per  cent  interest,  £30  being  paid 
Mc  paHe  ^^^  ^^®  ®^^  months.  Of  this  loan  he  paid  £11.5,  but  before  the 
Thb  Bank  or  second  instalment  became  due  he  applied  to  the  defendant  for 
^ncK.  A  further  advance  of  £500.  The  defendant  agreed  to  make  the 
advance  on  being  paid  the  £116  due  on  the  previous  loan,  and 
on  Hole  executing  a  bill  of  sale  of  all  the  effects  in  his  dwelling 
house  and  all  the  stock,  implements  of  husbandry,  growing 
crops  and  other  effects  on  the  farm  stock,  etc.,  together  with 
his  unexpired  interest  in  the  lease  which  the  mortgagee  had  or 
might  otherwise  acquire  and  have  on  the  said  premises  or  any 
other  to  secure  the  £650  payable  by  instalments  of  £81  5s.  each. 
Hole  having  made  default  in  paying  an  instalment,  the  defend- 
ant took  possession  and  sold  the  farming  stock  and  other  effects. 
It  was  contended  on  behalf  of  the  creditors  that  the  granting 
of  the  bill  of  sale  by  Hole  amounted  to  an  act  of  bankruptcy, 
by  reason  of  which  the  plaintiff  as  trustee  was  entitled  to 
recover  the  proceeds  of  the  sale.  It  appeared  by  the  evidence 
that  at  the  time  of  giving  the  bill  of  sale  Hole  was  hopelessly 
insolvent ;  and  there  was  no  doubt  he  was  fully  aware  of  the 
fact.  But  it  equally  appeared  that  his  purpose  of  obtaining  a 
further  advance  was  to  go  on  as  long  as  he  could.  He  did  in 
fact  go  on  buying  and  selling  stock  in  the  usual  way  for  a 
period  of  three  months.  There  was  no  proof  that  the  defendant 
knew  the  real  state  of  the  bankrupt's  affairs.  The  latter  in 
answer  to  the'^defendants'  inquiries  as  to  what  he  owed  had 
stated  his  debts  did  not  amount  to  more  than  £50  exclusive  of 
his  rent.  No  doubt  it  must  have  occurred  to  the  defendant 
that  a  man  willing  to  pay  such  exorbitant  interest,  could  not 
be  otherwise  than  in  embarrassed  circumstances;  but  there 
was  nothing  to  shew  the  defendant  was  aware  that  the  state  of 
Hole's  affairs  was  irretrievably  hopeless.  There  being  no  dis- 
pute as  to  the  facts,  it  was  agreed  by  counsel  at  the  trial  that 
a  verdict  should  be  taken  pro  foi^ma,  and  that  it  should  be  left 
to  the  Chief  Justice  to  decide  whether'  the  giving  the  bill  of 
sale  amounted  under  the  circumstances  to  an  act  of  bank- 
ruptcy so  as  to  entitle  the  plaintiff  to  recover.  The  Chief 
Justice  says : — 

*<  I  am  unable  to  distinguish  this  case  from  that  of  Afereer  v.  PcUer- 
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Mm,  ^     There  as  hei*e  was  an  existing  debt  and  in  consideration  of         1882. 
tliat  debt  and  of  a  further  advance,  there  was  an  assignment  by  the         r~ 
delitor  of  all  his  personal  estate  present  and  future.     In  that  case  the     DeVeber  : 
Court  of  Exchequer  Chamber  held,  not  without  regret,  but  deeming      Ex  parte 
itself  bound  by  previous  decision,  that  such  an  assignment  was  not  1J^*  Bank  of 
an  act  of  bankruptcy,  inasmuch  as  the  further  advance  might  he  the      ^^.^^r^^^" 
means  of  enabling  the  assignor  to  continue  business,  and  even  finally 
to  pay  his  other  creditors.     The  case  of  Lomax  v.  Buxton^  is  also  an 
authority  in  favor  of  the  defendant.     Nor  is  there  any  such  inade- 
quacy in  the  sum  advanced  as  should  lead  to  the  conclusion  that  the 
bill  of  sale  was  in  fact  colorable  and  intended  to  secure  the  antecedent 
debt  so  as  to  bring  the  case  within  the  decision  in  Ex  parte  Fisher.  ^ 
I  regret  that  such  should  be  law,  as  I  am  satisfied  when  a  trader  is 
reduced  to  the  necessity  of  assigning  all  his  personal  property  present 
And  future,  in  order  to  obtain  the  means  of  still  going  on,  nine  caseis 
out  of  ten,  the  transaction  in  the  result  operates  to  the  benefit  of  the 
assignee  alone,  leaving  the  rest  of  the  creditors  unpaid  and  defeated. 
*    *     *     But  I  can  only  administer  the  law  as  I  find  it,  and  deem- 
ing the  present  case  to  be  on  all  fours  with   Mercer  v.  Patersorif  I 
must  decide  in  favor  of  the  defendant." 

This  case  appears  to  roe  to  be  conclusively  in  favor  of  the 
bank  being  entitled  to  claim  from  the  estate  of  the  insolvents 
under  the  mortgage  bill  of  sale.  Their  claim  as  allowed  by 
the  Judge  of  the  County  Court,  and  the  giving  the  bill  of  sale 
for  an  antecedent  debt  and  a  further  advance,  was  not  an  act 
of  bankruptcy,  and  it  covers  the  goods  and  merchandise,  not 
only  what  was  on  the  premises  situate  in  Prince  William  street 
in  the  city  of  Saint  John,  but  the  after  acquired  property  of 
the  insolvents*  Letham  v.  Avior^  is  an  authority  for  this  and 
fully  recognized  and  followed  in  CoUyer  v.  Isa/ics^  Hall,  V.-C, 
in  giving  judgment,  says : — 

"The  frame  of  the  deed  is  a  transfer  of  all  chattels  which  were  on 
the  premises,  or  which  might  be  thereon,  or  which  might  at  any  time 
thereafter  be  brought  thereon.  That  language  is  unlimited  in  point 
of  time  so  long  as  the  relations  between  the  two  parties  to  the  instru- 
ment subsist.  In  terms  it  extends  to  the  property  which  is  at  the 
time  thereon,  or  which  may  at  any  time  thereafter  be  thereon — 
following  Lyde  v.  Mynn,^  and  distinguishing  it  from  T}uymp8(m  v. 
Cohen  and  Cole  v.  Kemot, ''  The  Courts  of  Law  refusing  to  admit  its 
existence  lor  the  purpose  of  transfer,  while  the  Courts  of  Equity  have 
dealt  with  these  cases  as  being  as  effectual  transfers  of  property  not 
existing  as  they  were  of  what  was  in  existence." 

I  am  of  opinion  the  Banking  Acts  of  the  Dominion  do  not 

iUaSELSM.  B50  L.  J.  Chanoenr,  707. 
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18^-        invalidate  the  security  given  to  the  Bank  in  this  case.    There 

In  rt        was  a  debt  due  to  the  bank  when  the  security  was  given,  and 

^pofte  '   ^  covered  by  the  goods  and  stock-in-trade.    The  book  debts 

The  Bank  o»  or  accounts  will  cover  the  advances  or  debts  subsequently 

^cK.       incurred  or  accruing  to  the  extent  of  what  was  then  owing, 

and  subsequent  advances  to  the  extent  in  the  aggregate  of  the 

sums  not  exceeding  $40,000,  for  the  reasons  assigned  by  the 

Judge  below. 

The  learned  Judge  of  the  County  Court  has  examined  the 
case  with  the  most  scrupulous  accuracy,  has  alluded  to  eveij 
fact  that  was  placed  before  him,  and  acting  upon  the  authori- 
ties to  which  he  refers,  and  which  have  not  in  any  way  been 
gainsaid,  he  has  come  to  the  conclusion  there  was  no  fraud 
proved  or  any  matter  which  tended  to  shew  any  unjust  prefer- 
ence, or  intention  fraudulently  to  impede,  obstruct  or  delay 
creditors,  or  in  any  way  defeating  the  provisions  of  the  in- 
solvent laws,  or  in  any  way  defeating  the  provisions  of  sections 
130, 132  and  133. 

I  am  therefore  of  opinion  this  appeal  should  be  dimissed, 
but  without  costs,  as  the  questions  which  have  arisen  involve 
in  some  degree  questions  in  apparent  conflict  between  law  and 
equity. 

Allen,  C.  J.  It  having  been  decided  that  the  Bills  of  Sale 
Act,  (Consol.  Statutes,  c.  75),  is  not  vZtra  vires,  it  follows,  that 
so  far  as  relates  to  the  property  professed  to  be  conveyed  to 
the  Bank  by  the  bill  of  sale  in  this  case,  no  title  passed,  for 
want  of  due  registry ;  but,  on  the  insolvency  of  Messrs.  De- 
Yeber,  the  title  vested  in  their  assignee. 

The  first  section  of  the  Bills  of  Sale  Act  declares  that  every 
bill  of  sale  of  personal  chattels,  whereby  the  assignee  has  power 
to  take  possession  of  any  property  and  effects  comprised  there- 
in, etc.,  shall  be  filed  with  the  Registrar  of  Deeds  of  the  county 
where  the  maker  resides;  otherwise,  as  against  subsequent 
purchasers,  the  assignee  of  the  grantor  under  any  law  relating 
to  insolvency,  etc.,  it  shall  only  take  effect  from  the  time  of 
filing  thereof. 

The  bill  of  sale  in  this  case,  in  consideration  of  $40,000  paid 
to  the  insolvents,  professes  to  convey  to  the  bank  not  only  the 
goods  and  stock-in-trade  of  every  kind  belonging  to  the  in- 
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solvents,  but  also  all  book  accounts  due  and  owing  to  them ;        ^^^- 
and  one  of  the  questions  in  this  case  is  whether  the  non-registry        In  re 
of  the  bill  of  sale  affects  the  transfer  of  the  debts.    I  think  it     ^  ^^ ' 
does  not.    The  first  section  of  the  Act  shews  that  it  wae  intended  Tp  oavk.  op 
to  apply  only  to  transfers  and  assignments  of  "  personal  chat-       wick. 
tels  " — ^property  which  the  assignee  could  take  actual  posses- 
sion of,  and  which  could  be  levied  on  under  an  execution — 
and  not  to  debts  or  choses  in  action,  which  the  assignee  could 
not  take  possession  of.    But  the  sixth  section  of  the  Act  puts 
the  matter  beyond  doubt,  by  defining  the  meaning  of  the  words 
"personal  chattels"  and  declaring  that  they  shall  not  include 
choses  in  action.    I  therefore  think  that  the  concluding  words 

of  the  first  section — that  the  bill  of  sale  as  against  subsequent 
purchasers,  etc.,  shall  only  take  effect  from  uie  time  of  filing 

— do  not  apply  to  an  assignment  of  debts.  They  are  not  the 
description  of  property  pointed  at  in  the  Act,  the  secret  trans- 
fer of  which  it  was  intended  to  guard  against,  by  requiring 
the  bill  of  sale  to  be  registered. 

But  though  the  assignment  of  the  debts  is  not,  in  my  opinion, 
afifected  by  the  non-registry  of  the  bill  of  sale,  I  do  not  think 
the  bank  established  a  right  to  them.  There  was  no  agreement 
anterior  to  the  execution  of  the  bill  of  sale :  it  amounted  only 
to  a  proposition  on  the  part  of  the  insolvents  to  give  security 
on  their  property,  in  consideration  of  the  bank  agreeing  to 
advance  them  a  cei*tain  amount  of  money,  which  proposition  so 
far  as  appears,  the  bank  never  agreed  to. 

It  appeared  that  in  August,  1879,  the  insolvents  had  over- 
drawn their  account  in  the  bank  to  the  sum  of  about  S20,000, 
and  they  were  told  by  the  President  that  they  could  not  be 
allowed  to  draw  any  further  without  security.  A  committee 
of  the  Board  of  Directors  was  appointed  to  ascertain  what 
amount  of  money  the  insolvents  required,. and  what  security 
they  could  give.  Mr.  Boies  DeVeber  stated  to  the  President 
that  they  (the  insolvents)  would  require  $40,000  in  addition  to 
the  amount  then  overdrawn,  to  carry  them  through  till  the 
next  summer,  and  that  they  would  give  security,  but  he  did 
not  say  what  it  would  be.  He  took  some  time  to  consider 
about  the  security;  and  about  the  middle  of  September,  brought 
the  bill  of  sale  in  question  to  the  bank,  and  gave  it  to  the 
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^^^'        dent,  stating  that  it  was  the  security.    The  President  kept  it, 

In  re        and  at  the  next  meeting  of  the  Directors  mentioned  what  bad 

Ex  parte     taken  place  with  DeVeber ;  but  the  Board  did  nothing  about 

TuK  Bank  ojf  the  bill  of  sale,  nor  did  it  appear  that  it  was  ever  laid  before 

J»KW  Brums* 

WICK.  them  or  adopted  by  them,  nor  was  any  communication  respect- 
ing it  made  to  DeVeber.  After  this,  the  bank  continued  to 
discount  notes  for  Messrs.  DeVeber,  the  amounts  of  which  were 
placed  to  their  credit,  and  they  checked  against  them,  and  their 
overdrawn  account  was  increased  by  about  $19,000.  The 
President  stated  that  that  increase  was  permitted  in  conse- 
quence of  their  having  given  the  bill  of  sale. 

I  am  unable  to  discover  any  agreement  by  the  bank  to  accept 
.  Messrs.  DeVeber's  offer.  It  was  not  merely  to  secure  the  bank 
for  past  advances  that  the  security  was  offered,  but  it  was  also 
to  obtain  a  further  advance  of  $40,000,  to  enable  them  to  cariy 
on  their  business  till  the  next  summer.  Did  the  bank  ever  agree 
to  do  this?  Could  they  legally  do  it?  Without  the  consent 
of  Messrs.  DeVeber,  they  could  not  accept  it  as  security  for  the 
past  advances,  and  reject  it  as  to  the  future  advances.  If  they 
did  not  agree  to  the  terms  proposed  in  their  entirety,  there  was 
no  contract.  It  was  not  until  the  bill  of  sale  was  given  to  the 
President  of  the  bank,  that  it  was  known  what  security  Messrs. 
DeVeber  would  offer,  or  what  amount  of  money  they  would 
require ;  and  until  the  Board  of  Directors  approved  of  the 
security,  and  agreed  to  advance  the  amount  asked  for,  and  such 
approval  was  communicated  to  Messrs  DeVeber,  how  can  it  be 
said  that  there  was  an  agreement  between  the  parti&s,  binding 
both  of  them  ? 

It  may  be  said  that  the  bank  continued  to  discount  notes  for 
Messrs.  DeVeber  after  the  bill  of  sale  was  given,  and  therefore 
it  might  be  inferred  that  they  had  accepted  the  offer ;  but  the 
discounting  of  notes.was  not,  in  my  opinion,  making  "advances'' 
as  stipulated  for  in  the  bill  of  sale.  Mr.  Boies  DeVeber  in  his 
evidence  on  this  point,  says : 

"  After  I  delivered  the  bill  of  sale,  I  think  I  did  not  get  any 
advances  which  I  considered  advances  on  that  bill  of  sale^  We  got 
discounts  on  notes  after  that.  We  were  not  allowed  to  overcheck  the 
amount  that  stood  against  us  on  the  day  I  delivered  the  bill  of  sale 
Thei«  was  no  agreement  about  discounts  that  I  remember  of  for  the 
biU  of  sale.     It  was  undentood  diat  the  advance  of  940,000  should 
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be  entirely  a  oaah  advance ;  and,  as  I  recollect  it,  nothing  was  said         18^ 
about  discounts  in  connection  with  the  bill  of  sale."  Inre 

I  therefore  think  tho  consideration  for  the  bill  of  sale  failed.    ^^!^^' 
But  whether  discounts  would  be  considered  as  "advances"  or  The  Bank  <w 
not,  I  think  there  is  no  evidence  that  the  beink  ever  accepted,      ^„^|^ 
or  assented  to  the  terms  of  the  agreement  as  proposed  by 
Messrs.  DeVeber. 

As  the  bill  of  sale  was  not  registered  till  the  5th  November, 
it  only  took  effect  from  that  day,  and  must  be  considered  as  if 
executed  on  that  day ;  and,  in  that  case,  it  would  be  prima 
facie  void  under  the  133rd  section  of  the  Insolvent  Act,  having 
been  made  withip  thirty  days  of  Messra  DeVeber's  assignment. 
Undoubtedly  the  bank  would  obtain  an  unjust  preference  over 
other  creditors  by  the  bill  of  sale.  An  unjust  preference  under 
this  section  does  not  mean  a  fraudulent  preference.  Davidson 
V.  Ro^.^  A  preference  is  unjust  within  this  section, if  it  pre- 
vents that  equal  distribution  of  the  insolvents'  estate  which 
the  Act  intended  to  secure ;  and  the  Act  declares  that  an  aasign- 
ment  shall  be  presumed  prima  fade  to  have  been  made  in 
contemplation  of  insolvency,  if  it  is  made  within  thirty  days  of 
the  issuing  of  the  attachment.  DeVebers'  had  stopped  pay- 
ment before  the  bill  of  sale  was  registered,  and  there  was  no 
evidence  to  rebut  the  presumption  that  it  was  given  in  contem- 
plation of  insolvency. 

The  policy  of  the  law  is  against  secret  bills  of  sale,  because 
they  tend  to  deceive  persons  who  deal  with  the  grantor,  who 
assumes  to  be  the  owner  of  property  which  he  has  conveyed  to 
another,  aoid  perhaps,  gets  credit  upon  the  strength  of  the  prop- 
perty  of  which  he  is  the  apparent  owner.  Mr.  Lewin  stated 
tliat  he  did  not  put  the  bill  of  sale  on  record,  because  he  did  r 
not  wish  to  injure  DeVeber  s  credit ;  and  it  was  only  because 
he  heard  that  they  had  given  a  mortgage  of  their  property,  and 
another  bill  of  sale  of  their  stock,  that  he  did  register  it.  His 
desire  was  to  avoid  publicity.    Ex  parte  Stevens.* 

For  these  reasons,  I  think  the  bill  of  sale  was  inoperative 
both  as  to  the  goods  and  the  debts  professed  to  be  assigned  • 
and  that  the  appeal  should  be  allowed. 

Wetmobb,  J.     I  agree  with  his  Honor  the  Chief  Justice,  and 

X8«6nnttt.  'L.  R.S0Eq.78a 
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^^^-        will  merely  add  a  few  remarks  on  the  effect  of  the  Bills  of  Sale 
Jn  re       Act,  Consol.  Statutes,  cap.  75,  section  1 :  **  Every  Bill  of  Sale  of 
jlc^rte  '  p^'^ffonal  chattels  made  after  the  chapter  comes  in  force,  either 
The  Bank  of  absolutely  or  conditionally,  or  subject  or  not  subject  to  any 
WICK.     "  trust,  whereby  the  assignee  shall  have  power  either  with  or 
without  notice  on  the  execution  thereof,  or  at  any  time  subse- 
quent, to  take  possession  of  any  property  and  effects  comprised 
in  or  made  subject  to  such  bill  of  sale,  and  every  schedule  an- 
nexed thereto  or  therein  referred  to,  or  a  true  copy  of  such  bill 
of  sale,  and  schedule  shall  be  filed  with  the  Registrar  of  Deeds 
and  Wills  of  the  county  or  district  where  the  maker  resides,  (and 
in  case  a  copy  shall  be  filed,  the  same  shall  be  accompanied  by 
an  affidavit  of  the  execution  of  the  original  bill  of  sale),  other- 
wise such  bill  of  sale  as  against  subsequent  purchasers,  the 
assignee  of  the  grantor  under  any  law  relating  to  insolvency, 
or  insolvent,  absconding  or  absent  debtors,  or  any  assignee  for 
the  general  benefit  of  creditors  of  the  maker,  or  any  sheriff 
constable,  or  other  person  levying  or  seizing  the  property  com- 
prised in  such  bill  of  sale,  under  process  of  law,  shall  only  take 
effect  from  the  time  of  filing  thereof." 

It  seems  to  me  that  debts  due  the  maker  would  not  come 
under  the  term  personal  chattels,  in  the  first  part  of  this  section. 
The  words  "property  and  effects,'*  especially  the  latter,  might 
have  a  more  extensive  signification;  unless  such  extended  signi- 
fication is  limited  by  the  Act,  which  I  think  is  the  case.  The 
bill  of  sdie  legislated  upon,  is  to  be  of  personal  chattels  whereby 
the  assignee  shall  have  power  to  take  possession  of  property 
and  effects  comprised  in  or  made  subject  to  such  bill  of  sale. 
The  term  "  effects  "  might  include  a  description  of  property  not 
included  under  the  term  "  chattels ;"  but  the  bill  of  sale  to  be 
affected  by  the  Act  must  be  a  bill  of  sale  of  personal  chaUels 
that  the  assignee  can  take  possession  of;  and  possession  could  not 
be  very  well  taken  of  a  debt  due  the  maker  of  the  bill  of  sale. 
At  the  end  of  section  6,  a  meaning  is  given  to  the  expression 
''personal  chattels: "  it  shall  mean  goods,  furniture,  pictures,  and 
other  articles  capable  of  complete  transfer  by  deliveiy,  and 
shall  not  include  chattel  interest  in  real  estate,  nor  shares  nor 
interest  in  the  stocks,  funds,  or  securities  of  any  government, 
or  in  the  capital  or  property  of  any  incorporated  or  joint  stock 
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company,  nor  choses  in  action.    All  this  is  a  very  long  way        ^S^- 
from  including  debts.     The  Act  may  possibly  extend  to  prop-        In  re 
erty  that  can  be  taken  under  process  of  law  by  a  sheriff,  con-     ^  ^^ ' 
stable,  or  other  person.     Section  11  of  cap.  47  specifies  exactly  '^^  ^^k  of 
what  may  be  taken  under  BkjLfa:  namely,  money  or  bank  notes,       wick. 
(including  notes  commonly  known  as  Dominion  currency),  or 
other  currency,  and  any  checks,  bills  of  exchange,  promissory 
notes,  bonds,  specialties,  or  other  securities  for  money ;  debts 
are  not  included.    Apart  from  the  Act,  the  property  could  have 
been  transferred,  so  as  to  preclude  all  the  class  of  claimants 
protected  by  the  Act,  as  well  without  registering  as  with  it ; 
and  in  construing  the  effect  of  its  requirements,  the  Court 
should  not  extend  its  terms  beyond  what  the  Act  clearly  speci- 
fies.   The  non-registry  would  only  affect  that  description  of 
personal  property  to  which  the  Act  extends,  and  would  not 
affect  a  description  of  property  not  within  its  terms,  as  debts. 

If  the  bill  of  sale  transferred  personal  chattels,  and  was  also 
an  assignment  of  debts  (which  it  is  in  the  present  case),  while 
the  non-registry  would  invalidate  it  as  to  subsequent  purchasers, 
etc.,  so  fur  as  regards  personal  chattels,  the  assignment  of  debts 
would  not  be  interfered  with,  whether  the  bill  of  sale  was 
registered  or  not.  I  think  the  Bills  of  Sale  Act  does  not  apply 
to  an  assignment  of  debts.  I  would  also  refer  to  Ex  parte 
Dwnm,,^  as  to  the  necessity  of  there  being  a  complete  agree- 
ment, binding  on  both  parties,  as  well  upon  the  bank  as  upon 
the  DeVebers. 

Duff,  J.,  concurred  in  the  judgment  of  Allen,  C.  J. 

Kino,  J.,  having  been  counsel  in  the  cause,  took  no  part. 

Appeal  allowed  with  costs, 

iL.  R.17Ch.  Div.  26. 
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1882.  LEIGHTON  v.  DEERING. 

Fefmtary.  Woodstock  (Town  of) — Civil  Court — Revietr, 

The  proceedings  by  review  under  Consol.  Stat.,  cap,  60,  do  not  apply  to  a 
judgment  in  the  Civil  Court  of  the  town  of  Wooaatock  under  Act  43  Vic^ 
cap.  48,  sec.  10. 

The  question  in  this  case  was,  whether  the  proceeding  bj 
review  under  the  Act  relating  to  proceedings  before  Justices  of 
the  Peace  in  civil  suits  (Consol.  Stat.  cap.  60)  is  applicable  to 
cases  tried  under  the  Act  43  Vic.  cap.  48,  authorizing  the  ap- 
pointment of  a  Police  Magistrate  for  the  town  of  Woodstock. 
The  case  was  referred  to  the  Court  by  Mr.  Justice  Weldon,  to 
whom  application  had  been  made  for  an  order  for  review. 

February  8th,  1882.  Wetmore,  Q.  C,  for  the  plaintiff 
referred  to  Ex  parte  Moore?  [Palmer,  J.  That  case  was 
decided  under  the  Portland  Police  Act,  34  Vic.  cap.  11.  The 
words  in  the  section  (99)  of  that  Act  regulating  the  proceedings 
in  civil  cases  are  not  exactly  the  same  as  the  words  of  the  lOUi 
section  of  43  Vic.  cap.  48.]  I  submit  they  mean  substantially 
the  same  thing,  and  neither  of  them  provide  an  appeal  by  way 
of  review. 

Cxir,  adv,  vxdt 

The  judgment  of  the  Court  was  now  delivered  by 

Allen,  C.  J.  We  think  this  case  cannot  be  distinguished 
from  Ex  parte  Moore, 

The  10th  section  of  the  Act  43  Vic.  cap.  48,  which  authorises 
the  appointment  of  a  Police  Magistrate  for  Woodstock,  after 
declaring  that  he  shall,  in  addition  to  his  jurisdiction  as  a 
Justice  of  the  Peace  under  the  provisions  of  cap.  60  of  the 
Consol.  Statutes,  have  civil  jurisdiction  in  the  County  of  Carle- 
ton  in  certain  specified  cases,  enacts  as  follows :  "All  proceedings 
and  trials  under  this  section,  shall  be  had  and  taken  in  every 
respect  under  the  provisions  of  said  chapter  60,  or  any  amend- 
ments thereto." 

It  is  the  proceedings  before  the  Police  Magistrate  under  the 
above  section — the  prosecution  and  trial  of  cases  over  which 
jurisdiction  is  given  to  him — which  are  to  be  regulated  by 
chapter  60.  Any  subsequent  proceedings  by  way  of  appeal 
from  his  judgment  before  another  tribunal,  are  not  provided 
for.    We  therefore  think  the  order  should  be  refused. 

11  Pug.  888. 
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THE  SAINT  JOHN  &  MAINE  RAILWAY  CO.,  Appellants, 1882. 

^^^  March 

MONTGOMERY,  Respondent. 

Railway  Company — TAahility  to  fence — Occupier  of  adjoining  land — 

41  Vic,  cap,  92,  sec,  22, 

[County  Court  Appeal.  ] 

By  Act  41  Vic,  c.  92,  sec.  22,  a  railway  company  were  bound  to  erect  and  main- 
tain sufficient  fences  on  each  side  of  their  line  where  it  passed  tiirough  en- 
closed or  improved  land,  and  were  made  liable  for  all  damages  sustained  by 
reason  of  neglect  to  maintain  such  fences.  Plaintiff's  cow  strayed  from  his 
land  into  the  highway,  and  thence  into  land  belonging  to  H.  adjoinms  the 
railway,  and  from  thence  out  upon  the  railway  track  through  a  defective  rence, 
and  was  killed  by  a  train,  but  without  any  negligence  in  the  management  of 
the  train, 

Htld,  that  the  obligation  to  fence  was  general,  and  not  merely  as  against  the 
occupiers  of  land  adjoining  the  railway ;  and  that  the  company  were  liable  for 
killing  the  cow. 

This  was  an  appeal  fix)m  a  judgment  of  tho  Judge  of  the 
Cbunty  Court  for  the  City  and  County  of  Saint  John,  refusing 
a  new  trial  in  a  case  tried  before  him  at  St.  John  in  January, 
1881.  The  material  facts  as  they  appeared  on  the  trial  were 
that  the  appellants,  a  railway  company,  were  bound  by  Act  41 
Vie.  cap.  92,  sec.  22,  to  erect  and  maintain  substantial,  legaf 
and  sufBcient  fences  on  each  side  of  their  line  where  it  passed 
through  enclosed  or  improved  land,  and  were  rendered  liable 
for  all  damages  sustained  by  reason  of  their  neglect  or  failure 
to  maintain  such  fences.  The  respondent  owned  land  bounded 
by  the  highway  near  to,  but  not  adjoining  the  appellants'  rail- 
way. The  land  between  the  highway  and  railway  belonged  to 
one  Hayes,  and  was  improved  land.  There  was  a  private  lane 
through  Hayes'  land,  extending  from  the  highway  to  the  rail- 
way, with  bars  at  each  end  of  the  lane.  At  the  time  the 
accident  occurred,  both  these  bars  were  down,  and  the  fence 
between  Hayes'  land  and  the  railway  track  was  defective  in 
several  places.  The  respondent's  cow  strayed  from  his  land  into 
the  highway,  and  into  the  land  of  Hayes,  and  from  thence 
pa&sed  out  upon  the  railway  track  through  the  defective  fence 
and  was  killed  by  a  passing  train,  but  without  any  negligence 
in  the  management  of  the  train.  Verdict  for  the  plaintiff — 
damages  $40. 

October  24th,  1881.  E,  L,  Wetmore  for  the  appellants. 
Under  41  Vic.  cap.  92,  sec.  22,  the  appellants  incurred  no 
liability,  statutory  or  otherwise.    The  duty  imposed  by  that 

Vol  y.-R  ft  B.  •  56 


442  HILARY   TERM,  XLV.  VICTORIA. 

1882.        Act  is,  to  fence  against  the  owner  or  occupier  of  the  adjoining 

Thk  St.  John  land  only.    The  respondent's  cow  was  wrongfully  on  the  land 

BAttWAY^.  ®'  Hayes,  from  whence  she  passed  upon  the  railway  track. 

V'  If  the  statute  does  not  create  a  duty  to  fence  against  the 

general  public,  all  the  authorities  shew  the  appellants  are  not 

liable  in  this  case :  Ricketts  v.  E.  <k  W.  India  Docks  &  Bailivay 

CoTTipany  ;^  Maynard  v.  Boston  cmd  Maine  Rail/road  ;*  Fames 

V.  Salem  &  LoweU  Railroad ;'  McDonTieU  v.  PiMsfidd  NovOi 

Adams  Railroad;^  Dawson  v.  The  Midland  Railway  Cam- 

pany.^ 

If  the  company  were  liable  to  fence  as  against  the  respondent, 
there  was  a  question  of  contributory  negligence  which  should 
have  been  left  to  the  jury.  It  was  negligence  for  the  respond- 
ent to  leave  his  bars  open  leading  to  the  highway,  as  he  mast 
have  known  that  his  cow  was  liable  to  stray  out  on  the  high- 
way and  from  that  to  the  railway. 

McMillan,  contra.  If  the  Court  should  be  of  opinion  that  the 
company's  liability  to  fence  is  not  confined  to  owners  of  land 
adjoining  their  railway,  then  the  authorities  cited  have  no 
application;  for  they  only  decide  that  railway  corporations  are 
not  liable  for  injuries  to  the  animals  of  persons  who  are  not 
adjoining  owners  or  occupiers  of  lands,  if  their  animals,  while 
trespassing  upon  lands  of  adjoining  owners,  have  got  upon  the 
railway.  Those  cases  appear  to  have  all  been  decided  under 
Acts  which  expressly  confine  the  liability  to  fence  to  the 
owners  and  occupiers  of  adjoining  lands.  Section  22  of  41 
Vic.  cap.  92  is  general  in  its  terms,  and  imposes  a  duty  upon 
the  appellants  to  protect  the  whole  community,  by  fencing  their 
line  on  both  sides  where  it  passes  through  improved  lands. 
Acts  of  this  kind  should  be  construed  strictly  against  the 
parties  obtaining  them,  but  liberally  in  favor  of  the  public : 
Parker  v.  2%6  Oreat  Western  Railnvay  Company.^  The  com- 
pany cannot  set  up  as  an  excuse  for  their  breach  of  duty,  an 
unlawfulness  as  against  a  third  person  who  does  not  complaia 
The  cow  was  lawfully  on  Hayes'  land,  as  against  the  company. 
Hayes  made  no  objection,  and  it  must  be  presumed  as  against 
the  company,  that  she  was  there  with  his  leave  and  license: 

1  li  C.  a  100.  «116  MaaB.  604 

•llfi  IfMi.  468.  «L.  R.  8  Esch.  & 
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Fawcett  v.  York  and  North  Midland  Railway  Company;^        ^^^ 
Bixrwne  v.  Providence,  Hartford  and  FishkiU  Eailroad  Go.;^  The  St.  John 
Rogers  v.  Newburyport  Railroad  Company  ;*    Sharrod  v.  railway  Co. 
London  and  North  Western  Railway  Company^  ..     *'• 

There  was  no  contributory  negligence.  Admitting  the  re- 
spondent was  guilty  of  negligence  as  against  Hayes  in  not 
keeping  up  the  bars  between  his  own  close  and  the  highway, 
there  was  no  negligence  as  respects  the  company ;  for  he  had  a 
right  to  assume  that  their  fences  were  not  defective.  Even  notice 
that  the  cow  had  escaped  before  and  had  been  upon  the  track 
would  be  immaterial:  Rogers  v.  Newburyport  Railroad  Co. 
The  act  of  the  respondent  was  not  the  necessary,  or  even  the 
probable  cause  of  the  damage,  and  if  it  contributed  to  the  injury 
at  all,  it  was  too  remote  to  amount  to  contributory  negligence. 
Add.  Torts  (4  ed.)  21, 189, 

Wetmore,  in  reply.  In  construing  the  statute  imposing  the 
duty  of  fencing  the  railway,  the  Court  should  look  at  the  cir- 
camstances  of  the  country.  The  fact  that  the  provision  for 
fencing  is  confined  to  improved  lands,  tends  to  shew  that  it 
was  the  intention  of  the  Legblature  to  extend  the  protection 
to  adjoining  occupiers  only.  Cattle  are  much  more  likely  to 
be  running  at  large  in  wilderness  land,  than  on  improved  land. 
In  this  view  of  the  case,  Fawcett  v.  York  and  North  Midland 
Railroad  Compam,y  does  not  apply.  It  was  only  necessary 
that  the  company  should  reasonably  maintain  the  fences.  It 
might  be  that  the  bars  were  down  by  the  de&ult  of  a  third 
person,  or  by  agreement  with  the  adjoining  proprietor. 

Oa/r.  adv.  vtdt. 

The  following  judgments  were  now  delivered : 

Weldon,  J.  This  is  an  appeal  from  the  County  Court  of 
Saint  John.  The  action  was  for  killing  a  cow  of  the  respond- 
ents by  the  Railway  Company.  The  cow  had  strayed  from 
the  respondent's  land  into  Hayes'  land,  and  got  on  the  railway 
through  the  defect,  as  it  was  alleged,  of  the  fences :  the  appel- 
lants contend  it  was  through  the  bars  of  the  fence  being  down 
on  a  lane  running  out  on  the  railroad. 

There  is  no  common  law  liability  to  fence,  either  as  respects 

116  a  &  eiO.  SI  AUen,  1& 
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1882.        the  highway,  or  as  respects  adjoining  proprietors.    The  liability 
The  St.  John  of  the  appellants  arises  by  the  Act  of  Assembly  41  Vic,  cap. 

luiLNv^Y^Co.  ^-^2,  sec.  22,  which  enacts  as  follows : 

t\  "  The  company  hereby  created,  shall  erect  and  maintain  legal  and 

MoNTiiOMERY  sufficient  fences  on  each  side  of  the  land  held  by  them  for  their  rail- 
way, where  the  same  passes  through  enclosed  or  improved  land,  or 
lands  that  may  hereafter  be  enclosed,  or  improved,  and  for  neglect  or 
failure  to  erect  and  maintaiii  such  fences,  the  said  comjjany  shall  U' 
liable  for  all  damages  sustained  by  reason  of  such  neglect  or  failure," 

By  this  section  the  company  are,  as  stated,  bound  to  fence  on 
each  side  of  their  railroad,  not  only  against  the  adjoining  pro- 
prietor, but  to  fence  their  railroad  with  a  legal  fence,  to  prevent 
cattle  coming  on  the  railroad  track.  I  am  of  opinion  also  that 
the  fence  in  question  must  have  been  found  by  the  Jury  not  to 
have  been  sufficient,  or  such  a  fence  as  the  law  requires :  if  it 
was  necessary  to  have  bars  in  the  fence  for  any  purpose,  they 
must  take  care  of  them  ;  the  Act  makes  no  exception.  It  wa-s 
contended  that  the  cow  having  escaped  from  the  respondent's 
Held  into  Hayes'  field,  which  adjoined  the  railway,  the  appellants 
were  not  liable ;  or  if  the  cow  strayed  through  the  bars  t4) 
the  railway  the  company  were  not  liable.  I  am  of  opinion  this 
contention  cannot  be  sustained :  the  Act  negatives  this.  The 
obligation  on  the  part  of  the  company  is  to  maintain  legal  and 
sufficient  fences  on  each  side  of  their  road ;  there  is  no  exception 
in  regard  to  bars  or  gates,  nor  individuals  holding  land  not 
adjoining  the  railroad.  It  would  be  of  no  consequence  whether 
there  was  a  fence  between  the  respondent's  and  Hayes'  land,  the 
obligation  of  the  appellants  is  not  relieved  thereby,  nor  by  the 
bars  being  down :  there  was  no  obligation  on  the  part  of  the 
respondent  to  keep  the  bars  up.  In  Ricketta  v.  E.  dk  W.  Iniia 
Docks  Jj  Ry,  Co,^  the  plaintiff's  sheep  escaped  into  the  field  of  A. 
from  defect  of  fences,  which  the  plaintiff  was  bound  to  repair, 
and  from  thence  upon  the  railway  track  by  reason  of  a  defect  in 
the  railway  fences:  the  railway  company  were  held  not  liable. 
In  Lamt'ence  v.  Jenkins,^  the  Court  held  that  as  the  true  nature 
of  the  prescription  is  that  the  defendant  was  bound  at  his  own 
risk  to  have  a  sufficient  fence  always  existing,  he  was  liable  to 
the  plaintiff  for  the  damage  which  he  sustained,  notwiiJlistand- 
ing  he  had  no  knowledge  of  the  injury  done  to  the  fence.    In 
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Datvson  v.  The  Midland  Railway  Co,,^  the  Railway  Company       ^^^- 
were  held  liable  for  killing  a  roare  which  escaped  from  the  stable,  The  St.  John 
passed  into  a  field,  and  thence  through  a  gap  in  the  fence  on  railway  Ck). 
the  defendants'  road,  where  she  was  killed  by  a  train  of  the  ,,     ^- 
defendants.     The  defendants  admitted  that  they  were  bound 
under  the  statute  to  repair  the  fence  as  to  owners  and  occu- 
piers, but  not  as  to  the  plaintiff.     The  Court  held  the  company 
liable  under  the^statute.    The  statute  enacts  as  follows : 

''  The  company  shall  make,  and  at  all  times  further  maintain  the 
following  works  for  the  accommodation  of  the  owners  and  occupiers 
of  lands  adjoining  the  railway." 

Our  Act  of  Assembly  does  not  confine  the  making  of  the 
fence  and  maintaining  of  the  same  to  owners  or  occupiers,  but 
generally  the  obligation  is  to  make  and  maintain  legal  and 
sufficient  fences  on  each  side  of  the  railroad,  and  for  anj'  neglect 
or  failure  causing  damage,  the  company  are  liable. 

I  am  of  opinion  the  judgment  of  the  County  Court  must  be 
affirmed. 

Wetmore,  J.  I  see  no  objection  to  the  charge  of  the  learned 
Judge.  The  company  are  bound  to  erect  and  maintain  sub- 
stantial, legal  and  sufficient  fences  on  each  side  of  the  land  held 
by  them  for  their  railway,  where  the  same  passes  through 
enclosed  or  improved,  land,  or  lands  that  may  hereafter  be  en- 
closed or  improved ;  and  for  neglect  or  failure  to  erect  and 
maintain  such  fences  the  company  shall  be  liable  for  all  dam- 
ages sustained  by  reason  of  such  neglect.  This  is  the  contract 
made  with  the  public.  The  Rivei'  Wear  Commissianera  v. 
Adamson.^  The  company  get,  or  expect  to  get  advantages 
and  benefits  by  reason  of  their  charter,  and  for  the  privileges 
thereby  acquired  undertake  to  keep  up  the  description  of  fence 
stated  in  the  Act,  and  assume  the  responsibility  of  any  dam- 
ages sustained  by  reason  of  neglect  or  failure  to  keep  up  such 
fences.  The  liability  of  the  company  was  thus  left  to  the  jury. 
The  question  of  contributory  negligence  was  also  left  to  the 
jury.  One  main  ground  of  defence  was  that  the  responsibility 
of  fencing  was  only  between  the  company  and  the  adjoining 
owner  or  proprietor;  and  Daivson  v.  Midland  Railway 
(kmvpany^  was  cited,  where  it  was  held  that  a  plaintiff  was 
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^^82'        entitled  to  the  benefit  of  8  &  9  Vic.  cap.  20,  sec  68,  whereby 
The  St.  John  railway  companies  are  bound  to  maintain  sufficient  fences  for 
Railway  Co.  ^^®  protection  of  the  cattle  of  the  "owners  or  occupiers"  of 
V-  land  adjoining  their  line,  and  that  the  defendants  were  there- 

fore liable.    Kelly,  C.  B.,  says : 

"The  plaintiff's  horse  was  lawfully  in  the  field  from  which  it  escaped 
through  defect  of  the  defendants'  fences.  It  is  said  that  the  statutory 
duty  is  only  imposed  on  the  defendants  as  far  as  regards  'owners  or 
occupiers'  of  the  adjoining  land.  But  here  we  must  take  it  that  the 
horse  was  upon  the  close  with  the  license  of  the  occupier ;  and  that 
being  so,  in  my  judgment  the  defendants  are  liable." 

Bramwell  was  of  the  same  opinion :  he  said — 

'*The  statute  appears  to  me  to  be  for  the  benefit  of  all  persons  who 
are  lawfully  using  adjoining  land" 

What  is  there  to  shew  the  plaintiff's  cow  was  not  lawfully 
in  the  field  from  which  she  escaped  to  the  track,  by  reason  of 
defect  in  the  fences  that  the  defendants  were  bound  to  keep  up? 
But  our  Act  does  not  confine  the  liability  between  the  com- 
pany and  owners  or  occupiers.  The  undertaking  is  general,  to 
keep  up  the  required  description  of  fence ;  and  the  liability  is 
generally  for  all  damages  sustained  by  reason  of  such  neglect 
or  failure.  If  the  plaintiff*s  cow  was  trespassing,  that  is  a 
matter  between  the  owner  of  the  land  and  plaintiff.  I  cannot 
see  what  it  has  to  do  with  the  defendants'  liability  to  the 
plaintiff  by  reason  of  defect  in  fences  that  they  were  bound  to 
keep  up.  The  simple  question  is  was  the  injury  to  the  cow 
caused  by  the  defect  in  the  fence,  whether  the  cow  was  right- 
fully or  wrongfully  on  the  land  adjoining  the  railway  ?  The  juiy 
have  found  tiiat  it  was,  under,  in  my  opinion,  a  correct  charge 
from  the  learned  Judge.  Whether  the  cow  went  through  the 
bars  or  not,  so  far  as  regards  the  defendant's  liability  to  the 
plaintiff,  in  my  opinion  makes  no  difference.  I  see  no  reason 
why  the  verdict  should  be  interfered  with. 

King,  J.  The  facts  as  far  as  material  are  that  the  respon- 
dents' cow  strayed  from  his  land  (he  not  being  an  owner  of 
land  adjacent  to  the  railway)  into  the  highway,  and  thence  into 
land  adjoining  the  railway  belonging  to  one  Hayes,  and  from 
thence  passed  out  upon  the  railway  track  through  a  defective 
fence,  where  she  was  killed  by  a  passing  train,  but  without  any 
negligence  in  the  management  of  the  train.    It  was  assumed 
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on  the  argument  that  (apart  from  any  question  of  contributory        ^882. 
negligence)  the  damage  was  sufficiently  the  consequence  of  the  ThsSt.  John 
defect  in  the  fences  to  render  defendants   liable  under  the  r^way'co. 
statute,  if  the  statute   extends  to  cover  damage   sustained  ,,     v> 
by  a  person  not  being  an  owner  of  land  adjoining  the  railway: 
but  it  w&s  contended  for  the  appellants  that  the  liability  under 
the  Act  is  limited  to  damages  sustained  by  the  owners  of  adja- 
cent land,  for  whose  benefit  alone  it  is  contended  the  obligation 
to  fence  was  imposed.    The  Act  in  question  incorporates  the 
appellant  company,  and  authorizes  them  to  purchase  the  railway 
and  property  and  franchises  of  the  company  commonly  known 
as  the  Western  Extension  Railway  Company.     Section   %1 
grants  to  them  a  toll  upon  passengers  and  freight,  in  case  they 
make  the  purchase.    And  then  section  22  is  as  follows : 

"  In  case  of  the  purchase  of  the  said  railway  and  property  as  afore- 
said, the  company  hereby  created  shall  erect  and  maintain  substantial, 
legal  and  sufficient  fences  on  each  side*  of  the  land  held  by  them  for 
their  railway,  where  the  same  passes  through  enclosed  or  improved 
land,  or  lands  that  may  hereafter  be  enclosed  or  improved,  and  for 
n^lect  or  failure  to  erect  and  maintain  such  fences  the  said  company 
shall  be  liable  for  all  damages  sustained  by  reason  of  such  neglect  or 
failure ;  provided,  however,  that  such  fences  may  be  dispensed  with 
at  the  receiving  and  landing  places  of  passengers  and  freight,  and  at 
such  other  places  as  fences  are  not  elsewhere  usually  required." 

This  section,  like  the  corresponding  clause  in  the  Act  27  Vic. 
cap.  42  incorporating  the  Western  Extension  Bailway  Com- 
pany, to  whose  rights  this  comf^any  succeed,  and  like  the 
corresponding  clause  in  all  the  railway  Acts  passed  by  the 
Legislature,  is  not  found  in  connection  with  clauses  that 
deal  with  the  acquisition  of  land  for  railway  purposes  and 
with  the  rights  of  adjoining  proprietors.  Then  the  obligation 
to  fence  is  not  expressed  to  be  for  the  benefit  of  the  adjacent 
land  owner  or  of  any  particular  class,  but  is  general  in  its 
terms.  In  Eamea  v.  Salem  &  LoweU  Railway  Crnn/pany^ 
cited  by  the  learned  counsel  for  the  appellants,  the  duty  to 
fence  was  declared  by  the  Act  to  be  for  the  benefit  of  adjacent 
land  owners  and  of  travellers  by  the  road ;  and  in  Baw^on  v. 
Midland  Railway  Company^  it  was  expressed  to  be  for  the 
accommodation  of  the  owners  and  occupiers  of  lands  adjoining 

the  railway.    The  section  here  does,  no  doubt,  operate  to  the 
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^882.        benefit  of  adjacent  land  owners  as  such,  as  it  relieves  them  from 

ThbSt.  John  any  liability  to  contribute  towards  the  cost  of  fencing  that 
Railway^C^.  would  otherwise  be  imposed  by  virtue  of  the  general  law  as  to 
V-  fencing  enclosed  or  improved  land.    But  although  it  thus  oper- 

ates  to  their  benefit,  it  is  not  necessarily  imposed  solely  ioar  their 
benefit.    Apart  from  the  provisions  of  the  statute,  the  raUway 
company  would  have  no  greater  or  other  liability  to  adjacent 
land  owners  than  to  any  other  persons  in  respect  of  damages 
to  cattle  occasioned  by  the  running  of  the  trains.     The  liability 
of  the  company  for  such  damage  would  be  determined  entirely 
irrespective  of  whether  the  person  sustaining  the  damage  were 
Qr  were  not  an  adjacent  land  owner.    In  the  absence  then  of 
anything  in  the  Act  clearly  shewing  that  the  obligation  to 
fence  was  imposed  for  the  benefit  of  the  adjacent  land  owner, 
or  of  him  and  of  any  other  particular  class,  or  that  the  damages 
recoverable  for  neglect  to  fence  are  damages  sustained  only  by 
him  or  any  other  particular  class,  I  think  that  the  obligation 
must  be  considered  as  of  a  public  character  for  the  benefit  of 
whom  it  may  concern.     Such  seems  to  be  the  way  in  which 
like  provisions  in  other  railway  Acts  are  regarded  by  the 
Legislature.    The  Act  27  Vic.  cap.  42  and  all  the  railway  Acts 
prior  to  this  Act  treat  the  obligation  to  fence  as  a  public  obli- 
gation, by  making  the  neglect  punishable  on  indictment    The 
omission  from  this  Act  of   the  reference  to  proceedings  by 
indictment  probably  aroseffrom  its  being  considered  that  the 
providing  for  proceedings  by  indictment  is  not  within  the  com- 
petence of  the  local  Legislature.    It  may  also  be  a  question 
whether  the  appellant  company  are  not  bound  to  fence  under  the 
provisions  of  the  clause  to  that  efifect  in  the  original  Western 
Extension  Act.     Furthermore,  the  proviso  excepting  the  receiv- 
ing and  landing  places  of  passengers  and  freight  seems  to  me 
to  shew  that  the  obligation  to  fence  imposed  by  the  Act  is  not 
simply  an  enactment  affecting  the  relations  of  the  company 
and  other  land  owners  as  adjoining  proprietors.    Then  it  i^ 
said  that  as  the  plaintiffs  cow  was  wrongfully  on  the  land  of 
Hayes,  the  plaintiff  is  not  entitled  to  recover.    Fawcett  v.  York 
it  North  Midland  Bailway  Company,^  cited  by  Mr.  McMillan, 
shews  however  that  if  the  obligation  to  fence  is  a  public  one, 
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the  fact  that  the  plaintiff  is  (as  between  himself  and  third       1882. 
parties)  wrongfully  on  land  outside  the  railway  track  is  wholly  The  St.  John 
immaterial.    In  such  case  he  is  not  a  wrongdoer  towards  the  b^Slw^y^. 
defendant,  whatever  he  may  be  towards  the  third  person.  v* 

As  to  the  other  question  argued,  viz.,  that  relating  to  con- 
tributory negligence,  I  think  the  case  was  left  to  the  jury 
properly  and  that  they  properly  found  on  it. 

Allen,  C.  J.,  Duff  and  Palmer,  JJ.,  concurred  with  King,  J. 

Appeal  dismissed  with  costs. 


MCLTChm 


THE  QUEEN  v.  THEAL.  1882. 

[Crown  Case  retenred.] 
IndickMfU — Misfoinder  o/cotmts — Evidence — Amending  reserved  case. 

An  indiotment  contained  two  connta,  one  chaigin«  the  priaoner  with  mardering 
M.  J.  T.  on  the  10th  November,  1881 ;  the  other  with  manslaughter  of  the 
aaid  M.  J.  T.  on  the  same  day.  The  Grand  Jury  found  "a  true  bill."  A 
motion  to  quaah  the  indictment  for  miajoinder  was  refused,  the  counsel  for 
the  prosecution  eliyting  to  proceed  on  the  first  count  only. 

Held  (Palkkb,  J.,  dissenting)  that  the  indictment  was  sufficient. 

The  prisoner  was  convicted  of  manslaughter  in  killing  his  wife,  who  died  on 
the  10th  November,  1881.  The  immediate  cause  of  her  death  was  acute 
inflammation  of  the  liver,  which  the  medical  testimony  proved  might  be  occa- 
aioined  by  a  blow  or  a  fall  against  a  hard  substance.  Aibout  three  weeks  beforo 
her  death,  the  prisoner  hM  knocked  his  wife  down  with  a  bottle :  she  feU 
againat  a  door,  and  remained  on  the  floor  insensible  for  some  time ;  she  was 
confined  to  her  bed  soon  afterwards  and  never  recovered.  Evidence  was 
given  of  frequent  acts  of  violence  committed  by  the  prisoner  upon  his  wife 
within  a  year  of  her  death,  by  knocking  her  down  and  kicking  her  in  tiie 
side. 

HeUL  per  Allek,  C.  J.,  Wsldon,  Wctmobb,  Buvf  and  Kino,  JJ.,  (Palmbb,  J., 
dissenting),  that  thero  was  evidence  to  leave  to  the  joiy  that  the  disease 
which  cauMd  her  death  was  produced  by  the  injuries  inmoted  by  the  prisoner, 
and  that  the  evidence  of  violence  committed  within  a  year  of  the  death  was 

^properiy  received. 

When  it  was  objected  at  the  trial  that  thero  was  not  evidence  against  the 
prisoner  to  leave  to  the  jury,  but  the  Judge  was  not  asked  to  reserve  the 
point,  the  case  reserved  was  allowed  to  be  amended  at  the  ailment,  in  order 
to  fvise  the  point.    (Wbldon  and  Wktmobk,  JJ.,  dissenting. ) 

This  case  was  tried  before  Allen,  C.  J.,  at  the  St.  John  Cir- 
cuit, in  November  last,  and  the  following  case  was  reserved 
under  tiie  Statute  (Consol.  Stat.  p.  1088)  for  the  consideration 
of  this  Court : 

The  prisoner  was  convicte^  of  manslaughter  at  the  Saint  John  Cir- 
cuit in  November  last,  on  an  indictment  containing  two  counts. 

The  Ist  count  charged  that  he  did  on  the  lOtb  November,  1881,  at 
the  PariJBh  of  Lancaster,  feloniously,  wilfully,  and  of  his  malice  afore- 
thoQi^t^  kill  and  murder  one  Mary  Janet  Theal. 

The  2nd  count  charged  that  he  did  on  the  10th  November,  1881, 
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1882.        at  the  Fariflh  of  Lancaster,  4c.,  feloniouBlj  and  wilinlly  kill  and  slaj 

ThbOuedT  *^®  ^^  Mary  Janet  Tkeal. 

^^  When  the  prisoner  was  arraigned,  and  before  he  pleaded,  his  ooans^ 

Thbal.  moved  to  quash  the  indictment  on  the  ground  of  the  misjoinder  of  the 
counts  for  murder  and  manslaughter,  and  that  the  fin<iif|g  of  the  Grand 
Jury  "  A  true  bill,"  was  uncertain.  The  counsel  for  the  prosecotion 
having  elected  to  proceed  on  the  count  for  murder  only,  I  refused 
to  quash  the  indictment,  and  the  prisoner  pleaded  "  not  guilty.''  In 
opening  the  case,  the  counsel  for  the  prosecution  stated  that  he  would 
prove  the  ill-treatment  of  the  deceased  by  the  prisoner  for  a  consider- 
able time  before  her  death ;  that  his  systematic  abuse  brought  her 
to  the  condition  which  caused  her  death ;  that  he  had  beaten  her  on 
the  17th  October  last,  and  that  she  died  on  the  10th  November. 

The  evidence  shewed  that  the  prisoner  was  in  the  habit  of  using 
violence  to  the  deceased,  by  knocking  her  down  and  kicking  her  on 
different  occasions,  for  more  than  a  year  before  her  death,  which  took 
place  on  the  10th  November  last 

One  witness  testified  that  the  deceased  had  sent  for  her  in  October 
last,  she  could  not  state  the  day ;  that  she  found  the  deceased  ill  in 
bed,  her  left  eye  black  and  bloodshot,  and  complaining  of  pain  in  her 
back*  and  right  side.  That  she  asked  deceased  in  presence  of  the 
prisoner  what  caused  her  black  eye,  to  which  she  answered  that  the 
prisoner  wanted  her  to  get  out  of  bed  and  get  him  a  bottle  of  beer ; 
that  she  (deceased)  said  she  was  tired  and  told  him  to  get  it  himself ; 
that  he  got  out  of  bed  and  went  for  the  beer :  that  she  got  up  and 
followed  him ;  that  he  met  her  in  the  door  ana  hit  her  with  a  bottle; 
that  she  fell  over  against  the  door  and  did  not  know  any  more  about 
it  till  she  came  to ;  that  she  did  not  know  how  long  she  lay  there ; 
that  she  got  up  and  crawled  into  bed  in  the  morning.  That  the 
witness  asked  the  prisoner  the  cause  of  his  doing  this,  tA  which  he 
answered  that  he  did  not  recollect  doing  it  This  witness  visited  the 
deceased  frequently  between  that  time  and  her  death,  sometimes 
remaining  with  her  during  the  night,  and  during  the  principal  part 
of  the  time  the  deceased  was  unable  to  sit  up,  and  complained  of 
great  pain.  Other  witnesses  proved  that  the  piisoner  knocked  the 
deceased  down  and  kicked  her  at  different  times,  one  in  June  or  Julj 
1880,  others  in  September  and  December,  1880;  another  in  Janusrr 
or  February,  1881 ;  another  in  March,  1881,  and  between  April  and 
July,  1881.  Some  of  the  witnesses  swore  that  he  kicked  her  in 
the  side ;  and  that  on  two  occasions  when  he  was  beating  her,  he 
swore  that  he  would  take  her  life  if  he  was  hanged  for  it  It  was  also 
proved  that  in  consequence  of  his  violence  one  night  she  was  obliged 
to  leave  the  house,  and  remained  in  the  bam  all  night  The  evidence 
of  the  assaults  was  given  after  the  medical  testimony,  and  was  received 
subject  to  objection  by  the  prisoner's  counsel,  that  no  evidence  could 
be  given  of  assaults  prior  to  the  10th  November  when  Mrs.  Theal 
died ;  or  at  all  events  prior  to  the  17th  October,  as  stated  by  the  coun- 
sel for  the  prosecution  in  opening  the  case. 

Dr.  White,  who  visited  the  deceased  at  the  request  of  her  brother 
on  the  26th  Octoberi  prior  to  her  death,  stated  that  he  found  her  is 
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bed,  that  she  complained  of  severe  pain  and  soreness  in  her  right  side        1882. 
and  tenderness  on  pressure  directly  in  the  region  of  the  liver.     That    Thb  Qub^~ 
he  visited  her  again  on  the  7th  November  and  found  all  her  symptoms  v, 

considerably  aggravated,  the  pain  in  her  side  greater  than  before,  Thkal. 
more  fulness,  and  extending  more  over  the  liver,  and  her  pulse  much 
more  rapid  than  on  the  26th  October.  That  she  was  very  weak 
and  complained  of  pain  in  the  i*egion  of  the  liver,  extending  from  the 
region  of  the  right  to  the  left  lobe,  and  at  that  time  he  considered  her 
condition  very  critioeJ.  This  witness  made  a  post  mortem  examination 
the  day  after  Mrs.  Theal's  death,  with  the  assistance  of  Dr.  McFarlane. 
He  stated  that  there  was  a  great  deal  of  fulness  on  the  side  of  the 
deceased  extending  from  the  right  side  over  to  the  left  in  the  region 
where  she  complained  of  the  pain,  that  the  condition  of  the  liver  was 
unusually  large,  about  twice  its  natural  size ;  that  they  examined  the 
liver  very  caref^illy  and  found  it  much  darker  than  its  natural  color, 
very  soft  and  breaking  down  with  the  slightest  pressure  of  the  finger, 
particularly  the  right  lobe,  indicating  that  it  was  very  much  disorgan- 
ized and  had  undergone  a  high  degree  of  inflammation,  and  that  as  it 
broke  down  a  peculiar  fluid  issued  from  it,  which  though  not  pure  pus, 
they  concluded  contained  pus  matter ;  thait  their  opinion  was  that  the 
disease  of  the  liver  was  the  immediate  cause  of  death,  and  that  they 
believed  the  disease  of  the  liver  to  be  acute,  and  thought  the  disease 
was  of  three  or  four  weeks  duration ;  that  they  did  not  notice  any 
indications  of  chronic  disease  in  any  of  the  vital  oigans ;  that  a  blow  « 
or  a  fall  on  a  hard  substance  might  cause  the  acute  inflammation  of 
the  liver ;  that  inflammation  would  cause  the  appearance  of  the  liver 
which  they  found.  That  in  his  experience,  cases  of  acute  inflammation 
of  the  liver  were  not  common  in  this  climate. 

On  croi»-examination  he  stated  that  he  could  not  say  positively 
what  caused  the  inflammation  of  the  liver  of  the  deceased ;  that  a 
change  of  temperature  might  cause  it,  by  a  person  being  overheated 
and  then  exposed  to  a  lower  degree  of  temperature;  that  extreme  heat 
might  cause  it,  and  it  was  very  common  in  tropical  climates.  That 
they  found  no  mark  on  the  right  side  of  the  abdomen  over  the  region 
of  the  liver.  That  a  blow  might  be  received  in  the  abdomen  which 
would  cause  death  without  producing  any  local  manifestation,  and  he 
bcdieved  a  blow  could  be  given  which  would  cause  inflammation  of  the 
Hver  without  producing  any  external  mark. 

Dr.  McFarlane,  the  other  medical  witness  who  assisted  at  the  post 
mortem,  stated  that  they  found  the  liver  much  larger  than  in  a  normal 
state,  that  it  was  very  much  softened  and  broke  easily  on  pressure,  and 
when  separated  a  large  quantity  of  brownish  fluid  flowed  out,  in  which  in 
his  opinion  there  was  pus ;  that  it  had  undergone  a  process  of  disinteg- 
ration, shewing  that  serious  structural  changes  had  taken  place,  exhibit- 
ing tbftt  the  liver  was  in  an  advanced  stage  of  inflammation ;  that  he 
oonadered  the  immediate  cause  of  death  was  acute  inflammation  of 
the  liver :  it  had  probably  lasted  for  two  or  three  weeks ;  that  acute 
inflammation  was  caused  in  tropical  climates  by  using  alcoholic  stimu- 
lanii;  that  it  was  not  a  common  disease  in  the  temperate  zone ;  that 
he  tfaonght  it  might  be  caused  by  a  kick  or  blow,  or  external  violence 
wiliicmt  kaTing  any  external  mark 
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1882.  On  croBS-examinatioQ,  he  said  that  he  did  not  know  how  the  in- 

The  Qus^  flammation  of  the  liver  was  caused ;  that  it  would  not  be  remarkable 

V.  in  this  case  that  there  were  no  external  marks  of  violence;  that  be 

Thkal.       had  known  cases  of  persons  receiving  injaries  in  the  abdomen  without 

any  external  marks ;  that  the  injnry  which  would  cause  the  state  of 

the  liver  they  found,  might  have  remained  eight  or  nine  weeks ;  that 

in  ordinary  cases  pus  b^ns  to  form  in  two  or  three  weeks  after  the 

inflammation  commences;  that  a  patient  would  feel  pain  very  soon 

after  acute  inflammation  commenced ;  that  acute  inflammation  would 

be  likely  to  run  its  course  in  from  eight  to  ten  days ;  that  in  his 

opinion  inflammation  of  the  liver  as  they  found  it,  would  be  more 

apt  to  be  caused  by  external   violence  than  by  other  causes ;  that 

the  efiects  of  food,  a  heavy  m'eal,  might  cause  inflammation ;  that  pus 

begins  to  form  between  two  and  three  weeks  after  acute  inflammatioiL 

I  directed  the  jury  to  consider  :  1st.  Whether  inflammation  of  the 
liver  was  the  immediate  cause  of  Mrs.  Theal's  death ;  and  2nd,  If  it  was, 
was  such  inflammation  produced  by  natural  causes,  or  by  injuries  and 
violence  inflicted  by  the  prisoner.  If  the  cause  of  death  was  inflam- 
mation of  the  liver,  and  that  was  produced  by  a  series  of  acts  of 
violence  committed  by  the  prisoner,  at  least,  if  they  were  committed 
within  a  year  of  the  death,  the  crime  would  be  murderer  manalau^ter 
according  to  circumstances,  though  no  one  act  of  violence  by  itself 
would  have  produced  that  result.  I  directed  them  to  exclude  from 
their  consideration,  evidence  of  assaults  committed  more  than  a  year 
before  the  death.  I  explained  to  the  jury  the  principles  which  would 
distinguish  murder  from  manslaughter.  The  questions  which  I 
reserved  for  the  opinion  of  the  court  are — 

1st.  Whether  the  indictment  should  have  been  quashed  for  the 
reasons  before  stated. 

2nd.  Whether  the  evidence  of  assaults  and  violence  committed  bj 
the  prisoner  upon  the  deceased,  prior  to  the  10th  November  or  the 
17th  October,  1881,  was  properly  received. 

3rd.  Whether  there  was  any  evidence  to  leave  to  the  jury  to  sus- 
tain the  charge  in  the  first  count  of  the  indictment. 

(On  this  point  it  was  understood  that  all  the  evidence  mi^t  be 
referred  to.) 

February,  1882.    Blair  jnoved  to  arrest  the  judgment    The 

counts  ought  not  to  have  been  joined  in  the  indictment    They 

charge  totally  distinct  oflTenoes,  and  the  prisoner  could  not  be 

found  guilty  of  both.    It  does  not  help  the  matter  that  the 

crown  oflScer  elected  to  proceed  on  the  count  .for  murder.    They 

should  only  have  been  allowed  to  proceed  for  the  lesser  offence. 

[King,  J.    In  Beg.  v.  Stromge^  it  was  held  that  the  indictment 

might  contain  counts  charging  diflTerent  offences,  although  the 

judgment  on  the  several  counts  differed.]    That  case  may 

depend  on  the  statute  under  which  the  prisoner  was  indicted. 

iSCftP.  172L 
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On  this  finding,  it  is  impossible  to  say  whieh  of  the  offences  the       ^^^' 
grand  jury  intended  to  put  the  prisoner  on  his  trial  for.    It   ThbOubkn 
cannot  be  said  that  they  found  that  he  had  committed  both      t^l. 
murder  and  manslaughter  against  the  same  person ;  that  would    • 
be  absurd.    Both  the  facts  found  could  not  exist,  and  the  court 
cannot  apply  the  finding  to  either  one  or  the  other:  Arch. 
Crim.  PI.  &  Ev.  70. 

The  evidence  of  assaults  a  year  and  a  half  previous  to  the 
death  of  the  woman  were  clearly  inadmissible.  [Allen,  C.  J. 
I  withdrew  from  the  consideration  of  the  jury  any  evidence 
of  assaults  which  occurred  more  that  a  year  prior  to  the  death.] 
I  submit  that  any  evidence  of  assaults  prior  to  the  17th  of 
October,  at  which  time  the  woman  was  shewn  to  be  in  her 
usual  good  health,  was  improper:  it  could  only  be  presumptive 
evidence  of  malice,  and  was  improper,  at  all  events  until  it  was 
established  that  death  was  caused  by  the  prisoner's  violence. 
The  prosecution  never  laid  any  foundation  for  this  evidence. 
It  was  proved  that  the  death  was  caused  by  acute  inflammation 
of  the  liver,  and  if  that  was  caused  by  violence  it  could  only  be 
by  recent  violence :  Rose.  Grim.  Ev.  (ed.  1876)  656.  There  was 
not  a  tittle  of  evidence  to  leave  to  the  jury  that  death  was 
caused  by  the  ill  treatment  of  the  prisoner.  [Sol.  Oen.  That 
point  was  not  reserved]  It  was  taken  on  the  trial.  [Allen, 
C.  J.  The  point  was  taken  at  the  trial,  but  I  was  not  asked  to 
reserve  it.  If  the  Court  think  I  ought  to  amend  the  return  by 
reserving  the  point,  I  will  do  so.  Wetmore,  J.  I  think  the 
prisoner's  counsel  should  have  asked  to  have  the  point  reserved 
at  the  trial.]  If  the  point  was  taken  at  the  trial,  the  prisoner 
should  have  the  benefit  of  it.  [Weldon,  J.  I  do  not  think  it 
is  a  point  which  could  be  reserved  under  the  statute ;  but  if  it 
could,  I  think  it  is  too  late  now.  Allen,  C.  J.  I  think  the 
point  is  open  to  you.]  [The  rest  of  the  Court  concurring  the 
case  was  amended  on  this  point.]  If  death  was  caused  by  a 
blow  at  all,  it  must  have  been  by  a  blow  in  the  region  of  the 
abdomen.  The  only  evidence  of  any  blow  given  by  the  prisoner 
at  a  time  when  death  could  have  been  the  result,  was  a  blow 
on  the  head  with  a  bottle.  It  is  not  pretended  that  the  death 
was  the  result  of  this  blow.  [Allen,  C.  J.  What  evidence 
was  there  of  other  causes  than  violence  contributing  to  the 
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^^^'        death  ?]    It  does  not  appear  that  the  disease  could  only  have 

Ths  Qusem   been  the  result  of  violence. 

fjiH^.  Solicitor  General,  contra.    The  authorities  aU  go  to  shew 

.  that  there  is  nothing  in  the  first  point,  and  that  there  is  no 

objection  to  charging  several  offences  in  different  counts  in 

an  indictment,  though  it  may  be  that  the  prosecution  will  be 

compelled  to  elect  upon  which  count  he  will  proceed,  if  the 

Judge  trying  the  cause  thinks  that  the  prisoner  is  likely  to  be 

embarrassed  in  his  defence  by  reason  of  the  several  counts : 

and  whether  the  prosecution  will  be  put  to  the  election,  or  not, 

is  a  matter  entirely  within  the  discretion  of  the  presiding 

Judge :  Arch.  Crim.  Ev.  (ed.  1875)  pp.  74, 75 ;  Reg.  v.  Strange;^ 

Beg.  V.  Downing;*  Beg.  v.  jTnteman;*  Beg.  v.  Davis ;^  Rez  v. 

FoUcea;^  Bex  v.  Johnston;^  Bex  v.  Austin;''  Beg.  v.  Pvlhara;^ 

Bex  V.  Kingston.^ 

The  evidence  of  ill  treatment  prior  to  the  17th  October  was 
properly  received  to  shew  the  prisoner's  intention :  Arch.  Cnm. 
Ev.  226, 227;  Bexv.Joice;^^  Bexv.Hagan;^^  Beg.Y.DossetL^' 

There  was  sufficient  evidence  to  justify  the  learned  Chief 
Justice  in  leaving  the  question  to  the  juiy  whether  the  death 
was  caused  by  the  prisoner's  violence.  [The  Sol.  Gen.  referred 
to  the  evidence  on  this  point.]  All  the  evidence  goes  to  shew 
that  the  woman's  death  was  caused  by  the  ill  usage  of  her 
husband;  but  I  submit  that  if  the  case  stood  alone  on  the 
statement  of  the  deceased  made  in  the  prisoner's  presence,  and 
which  was  not  denied  by  him,  that  he  struck  her  on  the  head 
with  a  bottle,  and  she  fell  against  the  door  and  lay  on  the  floor 
for  a  considerable  time,  that  that  taken  in  connection  with  the 
evidence  of  the  immediate  cause  of  the  death,  would  be  a  case 
which  the  Judge  would  be  bound  to  leave  to  the  jury. 

Cur.  adv.  vulL 

The  following  judgments  were  now  delivered : 

Palmer,  J.  The  prisoner  was  indicted  and  tried  at  the 
Circuit  Court  for  the  City  and  County  of  Saint  John  before  the 
Chief  Justice  in  January  last.  The  indictment  contained  a 
count  for  the  murder  of  the  prisoner's  wife,  and  also  a  second 
count  charging  him  with  manslaughter  in  killing  his  said  wife. 

18  a  &  p.  172.  sMood.  C.  354.  tg  EmL  4L 

98  C.  A  K.  882.  oLea.  C.  G.  1108.  >  or.  ^  r.  581. 

18  C  d»  P.  727.  ^7  G.  &  P.  796L  i  ilS  Gux,  C  a  8S7. 
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The  prisoner's  counsel,  before  plea,  moved  to  quash  the  in-        ^^^' 
dictment,  and  before  trial  to  compel  the  Crown  to  elect  on   The  Quexs 
which  count  they  would  proceed.  Thkal. 

The  learned  Chief  Justice  denied  the  former  of  these  motions, 
but  reserved  the  point  for  this  Court.  He  also  reserved  the 
question  whether  there  was  any  evidence  to  be  left  to  the  jury 
of  the  prisoner  having  killed  his  wife,  and  then  left  the  fact 
whether  he  so  killed  her  to  the  jury,  who  found  him  guilty  of 
manslaughter.  Therefore  the  case  presents  the  following  points 
of  law :  Firsts  whether  this  indictment  which,  in  the  first  count 
charges  that  the  prisoner  is  guilty  of  murder,  and  killed  his 
wife  with  malice  aforethought,  and  in  the  second  finds  that  he 
is  guilty  of  manslaughter  for  killing  the  same  person  is  so  re- 
pugnant and  contradictory  as  to  be  bad,  or  that  it  is  a  misjoin- 
der, and  therefore  bad.  Second,  whether  there  was  any  evi- 
dence that  the  prisoner  killed  his  wife,  that  the  Chief  Justice 
should  have  left  to  the  jury.  I  have  come  to  the  conclusion 
that  the  contention  of  the  prisoner's  counsel  was  right  on  both 
points. 

The  first  principle  of  law  I  need  notice  is  the  fundamental 
one  ''  that  no  person  can  be  tried  for  any  crime  until  an  infor- 
mation is  laid  against  him  charging  him  with  having  committed 
it,  or  a  Coroner's  or  Grand  Jury  have  by  their  oaths  found  that 
he  has  committed  it,  and  they  have  so  presented  in  unequivocal 
language."  Then,  does  the  finding  of  this  Qrand  Jury  in  this 
indictment  taken  altogether,  charge  any,  and  if  so,  what  crime 
against  the  prisoner  ?  Or  is  it  so  repugnant  and  contradictory 
that  the  Court  to  whom  the  presentment  was  made  could  not 
tell  with  any  reasonable  certainty  what  crime  they  really  found 
the  prisoner  had  committed  ?  Is  it  that  he  murdered .  his  wife? 
This  is  distinctly  found  by  the  first  count,  but  is  distinctly 
denied  by  what  is  as  distinctly  found  in  the  second  count  that 
by  the  same  killing  he  committed  manslaughter ;  for  if  so,  it 
could  not  be  murder.  It  is,  I  think,  impossible  that  all  the 
facts  found  in  both  these  counts  can  be  true,  for  'v^hen  the  jury 
found  that  the  prisoner  was  guilty  of  manslaughter  in  killing 
his  wife,  they  found  he  was  not  guilty  of  murder  in  so  doing 
and  vice  versa. 

It  is  impossible  that  the  jury  could  have  believed  that  the 
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>^^'       Goe  killixig  was  boUi  muider  and  maDslaughter,  or  that  the 

ThbQqxsn   prisoner  again  killed  his  wife  after  he  murdered  her.    Itfol- 

rp^^^T       lows  that  no  Court  can  tell  which  of  these  crimes  the  jury 

really  believed  the  prisoner  guilty  of.    If  this  is  80>  it  is  the 

dearest  repugnancy,  and  the  indictment  is  bad. 

In  Comyns'  Digest,  Title  Pleader,  C.  22,  it  is  laid  down  that 
an  indictment  ought  to  be  framed  so  as  to  convey  to  the  party 
charged  a  certain  knowledge  of  the  crime  imputed  to  him; 
again,  if  a  declaration  be  repugnant  or  insensible  it  is  had. 
The  rule  is  well  laid  down  in  Archibald's  Crim.  Pleading  and 
Evidence,  page  70,  as  follows :  "  When  one  material  part  of  an 
indictment  is  repugnant  to  another,  it  is  bad."  The  reason  is, 
not  that  one  count  or  the  other  would  be  bad  by  itself,  or  that 
there  is  any  difficulty  about  the  trial  or  judgment,  but  because 
when  the  jury  find  that  two  material  facts  exist  so  inconsistent 
that  they  cannot  both  by  any  possibility  exist,  no  person  can 
tell  which  of  these  facts  the  jury  intended  to  find,  and  there- 
fore there  is  no  proper  finding  at  all.  It  has  been  suggested 
that  the  words  in  the  second  count,  stating  that  the  killing  in 
that  count  was  the  same  person  named  in  the  first  count  might 
be  struck  out,  and  then  the  Court  might  infer  that  the  jury 
intended  to  charge  the  prisoner  with  killing  another  person  and 
then  there  would  be  no  repugnancy ;  but  I  cannot  conceive  any 
court  altering  a  presentment  so  as  to  make  it  say  anything 
different  from  what  the  jury  themselves  have  said,  if  any  au- 
thority is  wanted  for  so  plain  a  proposition  it  will  be  found  in 
Regma,  v.  Craddock.^  It  can  not  be  said  in  this,  as  was  said  in 
that  case,  that  these  two  counts  are  conceivably  both  capable 
of  proof.  Alderson  Baron  in  the  case  of  BegiTia  v.  Downing^' 
says  "  that  if  you  were  to  take  the  second  comit  literally,  it  is 
bad,  because  the  first  count  chaises  that  two  persons  killed  a 
man :  and  that  afterwards  the  same  two  persons  murdered  the 
same  man,  which  is  that  they  murdered  the  dead  man."  In  this 
case  the  first  count  charges  that  the  prisoner  murdered  his  wife, 
and  the  second  count  finds  that  he  afterwards  killed  her  and 
thereby  committed  manslaughter.  That  is,  again  killed  the 
murdered  person. 

*"  The  rule  of  construction  is  the  same,  both  with  r^aid  to  the 
i»L.j.,iLa«L  •scaK.an. 
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finding  in  an  inquisition,  and  the  finding  by  the  petit  jury;   |882. 

then  suppose  the  petit  jury  had  in  this  case  found  the  prisoner  Thk  Queen 
guilty  on  both  counts,  would  not  this  be  bad  ?  It  would  be  Twrau 
that  the  prisoner  murdered  his  wife  and  afterwards  killed  her, 
that  is  killed  the  murdered  person.  In  order  to  make  the  last 
finding  to  be  true  or  possible,  it  is  apparent  that  the  first  find- 
ing must  be  false,  and  what  is  that  but  the  jury  finding  a  fact 
to  exist,  and  then  in  the  same  document  distinctly  finding  that 
it  does  not  exist  ?  In  such  a  case  all  I  can  say  is  that  they 
have  not  found  the  fact. 

On  the  other  point  I  have  come  to  the  conclusion  that  there 
was  no  evidence  that  the  prisoner  killed  his  wife,  that  the  Chief 
Justice  should  have  left  to  the  jury.  The  evidence  of  both 
Doctors  White  and  Macfarlane  was,  that  acute  inflamviation  . 
of  the  live^*  was  the  cause  of  her  death,  and  there  was  not  the 
slightest  evidence  or  pretence  in  the  case  that  it  resulted  from 
any  other  cause.  It  follows  that  to  make  the  prisoner  answer- 
able it  must  be  proved  that  he  caused  such  inflammation. 

Dr.  White  says  he  and  Dr.  Macfarlane  held  a  post  rnorteni 
examination — did  not  find  any  local  bruises  except  a  small  dis- 
coloration on  the  left  arm  and  two  small  ones  on  the  abdomen 
near  the  umbilicus.  A  blow  or  fall  on  a  hard  substance  might 
cause  acute  inflammation  of  the  liver.  This  disease  is  not  com- 
mon in  this  climate.  I  cannot  state  positively  what  caused 
this  inflammation — changes  of  temperature  might  cause  it ;  by 
a  person  being  overheated  and  then  exposed  to  a  lower  tem- 
perature. Extreme  heat  might  cause  it.  Perhaps  mercurial 
purgatives  Tnight  cause  it  I  fouvd  no  marks  on  the  right 
sUle  in  the  region  of  the  liver.  The  two  spots  on  the  abdomen 
wei*e  not  in  the  region  of  the  liver. 

Dr.  Macfarlane  says  that  he  assisted  at  the  post  moi^tem; 
found  no  abnormal  appearances  on  the  right  side  externally : 

''I  think  the  immediate  cause  of  the  death  was  actUe  inflammation 
of  the  liver.  Acute  inflammation  is  caused  in  tropical  climates  by 
using  alcoholic  stimulants.  It  is  not  a  common  disease  in  the  tem- 
perate zone.  It  might  be  caused  by  a  kick,  blow,  or  other  external 
\iolence  without  causing  any  external  mark.  The  injury  that  would 
cause  the  state  of  the  liver,  we  found,  might  have  remained  eight  or 
nine  weeks.  My  opinion  is  that  inflammation  of  the  liver  as  we  found 
it,  might  be  more  apt  to  be  caused  by  external  violence  than  from 
other  causes,  eflects  of  food  or  a  hearty  meal  may  cause  inflammation." 
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^^^  The  deceased  died  the  10th  day  of  November,  1881 ;  was  in 

TheQubxn   apparent  good  health  until  about  the  18th  October,  when  she 

TmsAL.  *^^^  ^  ^^^  ^^^  ^^^  continued  there  until  she  died.  There  was 
no  evidence  of  any  act  of  violence  committed  by  the  prisoner 
towards  his  wife  for  some  months  before  her  death,  except  one. 
Sophia  Fair  swore  that  she  was  at  the  prisoner  s  house  on  San- 
day  evening,  when  the  deceased  had  a  black  eye.  Witness 
asked  her  the  cause  of  it.  The  deceased  said  that  i^r  they  had 
gone  to  bed  the  prisoner  asked  her  to  get  up  and  get  him  a 
drink  of  water.  He  next  wanted  her  to  get  up  and  get  him  a 
bottle  of  pop.  She  told  him  to  get  up  himself,  as  she  was  tired. 
He  got  up  and  went  to  the  bar  and  she  followed  him ;  return- 
ing he  met  h&t  in  the  door  and  struck  her  with  a  pop  bottla 
She  told  me  she  fell  over  against  the  door  and  remembered 
nothing  more  until  she  came  to  in  the  morning,  when  she  got  up 
and  crawled  into  bed.  I  asked  the  prisoner  why  he  struck  his 
wife?  He  replied  that  he  remembered  nothing  about  it  Then 
there  w&s  the  evidence  of  Laura  Moore,  w^ho  swore  that  the 
prisoner  told  her  in  October  that  the  cause  of  his  wife's  black 
eye  was  that  he  had  struck  her  with  a  ginger  beer  bottle. 
There  was  also  evidence  that  the  prisoner  treated  the  deceased 
badly;  committed  several  brutal  assaults  upon  her  during  a 
period  between  four  and  eighteen  months  before  her  death,  hot 
it  is  clear  that  none  of  these  assaults  could  have  caused  the 
inflammation  of  her  liver,  from  which  she  died,  as  none  of 
these  were  within  four  months  of  her  death. 

Before  discussing  the  question,  whether  there  is  any  evidence 
in  this  that  the  prisoner  killed  bis  wife,  it  will  be  convenient 
to  ascertain  what  the  duty  of  a  Judge  is  in  a  criminal  case 
when  there  is  no  evidence  that  the  prisoner  committed  the 
crime  for  which  he  is  tried ;  and  I  think,  beyond  all  question, 
that  before  any  case  can  be  submitted  to  the  jury,  the  Judge  is 
bound  to  decide,  as  a  preliminary  question  of  law,  whether 
there  is  any  reasonable  evidence  of  the  facts  necessary  to  make 
out  the  case,  and  no  Court  has  any  right  to  submit  any  ques- 
tion of  fact  to  a  jury  unless  there  is  first  proper  proof  of  that 
fact  given  in  the  case. 

Mr.  Best,  in  his  valuable  work  on  the  principles  of  the  laws 
of  evidence,  lays  down  the  true  rule  in  section  82.    He  says : 
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"Moreover  as  deciaions  of  tribunals  on  questions  of  fact  ought  to  be        1B82. 
liased  on  reasonable  evidence,  and  when  the  facts  are  undisputed  the    ji^^  Qusxn 
decinion  as  to  what  is  reasonable  is  matter  of  law,  and  consequentlj  v. 

within  the  province  of  the  Court.  It  follows,  that  it  is  the  duty  of  TmuL. 
the  Court  to  determine  whether,  assuming  all  the  facts  proved  by  the 
party  on  whom  the  burden  of  proof  lies  to  be  true,  there  is  any  evi- 
dence on  which  the  jury  could  properly,  that  is,  without  acting 
unreasonably,  in  the  eye  of  the  law  decide  in  his  favor,  and  if  there 
be  not,  then  the  Judge  ought  to  withdraw  the  question  from  the  jury 
and  dii-ect  a  nonsuit  if  the  onus  is  on  the  plaintiff,  or  direct  a  verdict 
for  the  plaintiff  if  the  onus  is  on  the  defendant." 

See  Ryder  v.  Wombwell;^   Toomey  v.  Lon.  Bin,  &  SotUh  Coast 

Ry,  Co.^  That  this  rale  is  applicable  to  criminal  cases  is 
shewn  by  Regvna  v.  ^Tnith,^  which  was  a  conviction  for  man- 
slaughter.   Blackburn,  J.,  in  that  case  says : 

"I  cannot  nay  that  Uiere  is  no  evidence  at  all  of  such  a  state  of 
things :  there  may  have  heeti  a  scintilla  of  such  evidence,  but  in  my 
opinion  that  is  not  sufficient,  because  I  think  in  criminal  cases  a  mere 
scintilla  of  evidence  ought  not  to  be  left  to  the  jury.  It  follows  that 
the  Judge  on  the  trial  of  every  cause,  whether  civil  or  criminal,  has 
to  say  whether  facts  have  been  established  by  evidence  from  which 
the  jury  may  reasonably  infer  everything  necessary  to  sustain  the 
case  against  the  defendant  b^ore  he  is  authorized  to  submit  the  case 
to  the  jury.  In  my  opinion,  it  would  be  placing  in  the  hands  of  a 
jury  a  power  which  might  be  exercised  in  a  most  arbitrary  manner, 
if  they  were  at  liberty  to  find  the  case  against  the  defendant  from 
any  state  of  facts  whatever." 

And  in  a  ca&e  like  the  present,  where  the  prisoner  for  years, 
either  intentionally  or  by  the  effects  of  debauching  himself 
with  the  use  of  intoxicating  drinks,  had  been  in  the  habit  of 
brutally  beating  and  misusing  his  wife  in  a  most  unjustifiable 
manner,  I  can  readily  understand  how  a  jury,  if  left  to  tbem- 
selres,  would  find  him  guilty  of  almost  any  offence  that  would 
cause  him  to  be  punished,  although  I  cannot  conceive  why  the 
prisoner  was  not  indicted  for  these  offences  of  which  there  was 
clear  evidence  instead  of  for  killing  his  wife,  of  which  there 
does  not  appear  to  me  to  have  been  any.  This  reduces  the 
question  to  whether  there  was  any  evidence  to  shew  that 
the  prisoner  killed  his  wife. 

Before  discussing  this,  it  will  be  convenient  to  ascertain,  if 
possible,  what  is  meant  by  l^al  evidence  of  a  fact  This  is 
very  difficult  to  define  accurately,  but  generally  it  may  be  said 
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1882.  that  there  is  such  evidence  of  a  thing  when  it  is  made  plain  or 
ThkQceen  evident.  The  first  thing  the  Judge  has  to  do  is  to  assume  that 
Thbal.  *''  ^^^  facts  proved  by  the  party  on  whom  the  onus  lies  are 
true,  and  then  he  is  to  decide  whether  the  truth  of  these  fact^ 
make  it  reasonably  plain  and  evident  that  all  the  facts  neces- 
sary to  support  the  case  exist,  so  that  a  fair  mind  ought  to  act 
upon  it,  or  does  that  still  leave  some  of  the  necessary  facts  in 
such  a  state  of  uncertainty,  that  it  is  a  mere  matter  of  conjec- 
ture, whether  they  exist  or  not.  In  the  first  case,  the  Judge 
ought  to  leave  the  question  to  the  jury  who  are  the  sole  judges 
whether  the  evidence  of  the  facts  is  trustworthy  or  not ;  and  if 
the  latter,  he  should  nonsuit  or  direct  a  verdict  against  the 
party  on  whom  the  onus  lies.  Applied  to  this  case,  it  would 
stand  as  follows :  The  fact  to  be  proved  against  the  piisoner 
before  he  could  be  convicted  is  that  lie  killed  his  wife.  The 
evidence  shews  that  she  died  from  acute  inflammation  of  the 
liver,  ergo,  he  could  not  have  killed  her  unless  he,  in  some  way, 
caused  that  inflammation.  The  only  thing  he  did  that  w&s 
suggested  might  have  that  effect  was  that  he,  the  night  before 
she  took  to  her  bed,  struck  her  with  a  bottle  on  the  head  and 
knocked  her  down,  she  falling  against  a  door.  It  blackened 
her  eyes.  It  is  not  shewn  what  part  of  her  person  struck  the 
door  or  what  part  struck  the  floor,  and  there  is  no  evidence 
that  such  a  thing  would  even  likely  cause  the  inflammation. 
It  appears  to  me  that  it  is  impossible  for  any  jury  to  say,  even 
assuming  all  these  facts  to  be  absolutely  true,  that  it  is  reason- 
ably plain  that  the  inflammation  was  the  result  of  these  acts 
of  the  prisoner,  even  conceding  they  might  have  caused  it. 
Whether  they  did  or  not  must  be  the  merest  conjecture  and, 
therefore,  in  my  opinion,  the  proof  that  the  prisoner  killed  his 
wife  failed,  and  his  conviction  should  be  quashed.  I  am  also  of 
the  opinion  that  the  statement  of  the  wife  of  these  facts, 
although  in  the  presence  of  the  prisoner,  is  not  evidence  of  the 
existence  of  those  facts.  All  the  evidence  there  was  against 
the  prisoner  of  his  assault  on  his  wife  in  October  is  what  he 
said  to  the  witneas,  Laura  Moore,  that  he  struck  her  with  a 
ginger  beer  bottle  which  blackened  her  eye.  This  is  very 
difierent  from  the  statement  that  he  knocked  her  down  and 
that  she  fell  against  the  door.    I  am  not  prepared  to  hold  that 
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the  evidence  of  what  the  wife  said  in  the  presence  of  the        ^^2- 
prisoner  was  not  admissible,  but  in  my  opinion,  as  I  pointed    The  Queen 
out  in  Rohinaon  v.  Tapley,^  the  answer  alone  is  evidence,  not      x 
the  declaration  of  fche  third  party.     Such  declaration  is  only 
admitted  to  understand  the  answer  and  if  the  whole  proves 
anything,  it  is  because  the  prisoner's  answer  admits  something, 
and  it  is  clear  the  prisoner  here  admits  nothing.     See  1st  Tay- 
lor's Evidence,  section  749. 

It  has  been  suggested  that  the  jury  might  not  have  believed 
that  the  prisoner  did  not  I'emember.  And  without  considering 
what  is  proved  on  the  trial  of  the  state  the  prisoner  had  brought 
himself  to  by  his  drinking  habits,  though  I  myself  thioJc  his 
statement  quite  likely  to  be  true,  yet  I  admit  that  the  jury  had 
a  perfect  right  not  to  believe  it ;  but  this  in  my  opinion  would 
not  make  any  evidence,  for  the  questiop  is  not  should  the  pris- 
oner remember  or  not,  but  did  he  admit,  either  by  his  words  or 
his  conduct,  the  truth  of  what  his  wife  said.  And  whether 
what  he  said  was  true  or  false,  it  cannot  be  tortured  into  an 
admission.  Again,  it  has  been  suggested  that  as  the  jury  might 
infer  that  the  prisoner  had  committed  other  violence  on  his  wife 
when  she  was  unconscious,  and  it  is  true  that  this  might  be ; 
but  if  a  thing  is  proved  because  it  might  exist,  then  any  thing 
can  be  proved,  and  there  is  an  end  of  any  thing  like  certainty, 
and  the  lives  and  property  of  persons  in  Her  Majesty's  Domin- 
ion are  much  less  secure  than  1  supposed,  and  as  I  believe  the 
law  secures  them. 

Kino,  J.  I  am  of  opinion  that  the  conviction  should  be 
affirmed.  The  first  question  relates  to  the  pleadings.  In  the 
first  count  the  prisoner  is  charged  with  the  murder  of  his  wife 
Mary  Janet  Theal,  and  in  the  second  count  with  manslaughter 
in  killing  "  the  said  Mary  Janet  Theal."  There  was  no  neces- 
sity for  the  second  count,  and  it  is  difficult  to  see  why  it  was 
inserted  at  all,  or  why  (if  inserted)  it  was  not  laid  in  the  cus- 
tomary way  as  if  purporting  to  charge  a  separate  act  of  crime. 
No  question  could  then  have  arisen  upon  the  indictment  as  a 
mere  matter  of  pleading.  The  difficulty  arises  here  from  it 
being  alleged  in  the  second  count  that  the  charge  of  manslaugh- 
ter relates  to  the  same  person  whose  killing  is  charged  in  the 
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^^"'  first  count  as  murder.  There  was  long  a  technical  rule  for  the 
Thk  Quxbk  avoidance  of  duplicity  which  required  that,  where  it  was  sought 
Thkal.  ^  charge  the  same  cause  of  action  in  several  counts  of  a  decla- 
ration, the  counts  should  be  framed  as  if  relating  to  different 
causes  of  action,  otherwise  they  would  be  open  to  special  de- 
muirer  for  duplicity.  This  rule  was  considered  in  West  v. 
Troles;^  Harty.Longfield;^  Holfordv.DunTiett;^  Bleadeny. 
RapaUo;^  and  Deere  v.  Ivey.^  In  Campbell  v.  Regina^^  Lord 
Denman  in  delivering  the  judgment  of  the  Court  said : 

''  One  cause  of  action  cannot  properly  be  chai^ged  twice  over  in  the 
same  declaration.  Neither,  as  we  think,  can  one  offence  whether  fel- 
onious or  not,  be  properly  charged  twice  over,  whether  in  one  indicir 
ment  hr  two ;  and  as  si>ecial  demurrers  are  not  necessary  in  crimiDal 
cases,  we  think  that  if  the  two  counts  in  an  indictment  neoessanlr 
appear  to  be  for  the  same  charge,  the  objection  might  be  taken  in 
arrest  of  judgment." 

He  then  went  on  to  say  in  reference  to  the  case  before  the 
Court : 

''  Now  here  it  appears  to  us  that  they  cannot  be  said  to  be  neces- 
sarily for  the  same  charge;  for  they  may  be  pointed  at  a  stealing  in  a 
dwelling  house,  and  another  stealing  out  of  it :  therefore  we  think  the 
indictment  is  good." 

But  the  Court  of  Exchequer  Chamber  while  affirming  the 
judgment  (Campbell  v.  RegJ)  state  that  they  do  so  "without 
expressing  our  concurrence  in  the  opinion  propounded  by  the 
Court  of  Queen's  Bench,  that  the  second  counts  must  be  for 
different  offences,  and  that  the  indictment  would  be  bad  if  it 
appeared  they  were  for  the  same."  The  cases  of  Beg,  v.  Crad- 
dock;^  Reg.  v.  Hvmtley,^  and  Beg.  v.  Downi/ng,^^  seem  to  me 
when  rightly  regarded  to  be  in  accordance  with  what  is  here 
suggested  by  the  Court  of  Exchequer  Chamber  to  be  the  hiw: 
and  moreorer,  as  it  is  proper  and  oftentimes  necessary  to  charge 
the  same  act  of  felony  in  different  ways  in  several  counts  in 
order  to  meet  the  facts  of  the  case,  and  as  the  course  of  modem 
pleading,  as  stated  by  Patteson  J.,  in  Deere  v.  Ivey^^^  tends  to- 
wards the  placing  of  the  truth  upon  the  record,  it  seems  reason- 
able to  hold,  that  in  charging  the  same  act  of  felony  in  two 
different  ways  in  two  different  counts,  it  is  not  necessary  to  re- 
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sort  to  the  expedient  of  falsely  stating  on  the  record  that  the  ^^^- 
two  counts  relate  to  two  different  acts  of  crime.  But  no  objec-  Thb  Qusen 
tion  was  taken  to  the  indictment  on  this  ground,  and  no  cases  thbal. 
bearing  on  the  subject  of  duplicity  were  cited  before  us.  The 
points  argued  were  that  the  two  counts  are  repugnant  and  con- 
tradictory, and  that  the  finding  of  the  Qrand  Jury  was  uncer- 
tain. As  to  the  repugnancy  the  second  count  does  no  more 
than  charge  expressly  what  is  impliedly  charged  in  the  first 
count.  In  a  count  for  murder  the  killing  is  the  substance  and 
the  malice  is  but  circumstance  of  aggravation.  2  Hawkins,  P.  C. 
cap.  47,  s.  4.  Hence  the  jury  may  acquit  of  the  murder  and  find 
the  prisoner  guilty  of  manslaughter  on  an  indictment  for  mur- 
der. As  therefore  the  grand  jury  by  an  indictment  for  murder 
charge  a  corpus  delicti  that  may  be  found  by  the  petit  jury  to 
be  either  murder  or  manslaughter,  it  would  not  seem  to  be  re- 
pugnancy, but  mere  surplusage,  to  charge  in  a  second  count 
what  is  already  included  in  the  charge  in  the  first  count  The 
fact  that  the  judgment  on  one  count  would  be  capital,  and  on 
the  other  imprisonment,  has  been  decided  not  to  be  material. 
Then  it  is  said  that  the  grand  jury  have  came  to  no  certain 
conclusion  respecting  the  offence.  But,  considered  simply  as  a 
finding,  the  finding  is  as  a  matter  of  fact  as  certain  (within  the 
meaning  of  the  term  as  used  in  this  objection)  as  would  be  a 
finding  of  a  true  bill  where  the  one  act  of  crime  is  laid  as  mur- 
der in  one  count,  and  in  a  second  count  as  manslaughter  of  the 
same  person,  falsely  designated  as  another  person  of  the  same 
name ;  or  where  murder  by  poisoning  is  found  in  one  count, 
and  murder  by  drowning  the  same  person  (under  the  like  false 
designation)  in  a  second  count ;  or  where  larceny  is  found  in 
one  count,  and  receiving  the  same  goods  knowing  them  to  have 
been  stolen  in  another  count.  Then  it  is  said  that  the  second 
count  is  repugnant  in  itself,  as  in  effect  alleging  that  a  person 
who  had  been  murdered  as  described  in  the  first  count  was  also 
killed  under  circumstances  amounting  to  manslaughter  as  in 
the  second  count.  But  the  words  "the  said  Mary  Janet  Theal" 
do  not  incorporate  into  the  second  count  any  of  the  statements 
of  facts  mentioned  in  the  first  count,  least  of  all  do  they  so  in- 
corporate the  mode  of  killing  and  the  intent  of  the  prisoner  in 
killing,  but  at  the  most  they  mean  that  the  deceased  is  the  same 
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^^2'  person  whose  killing  was  charged  against  the  prisoner  in  the 
The  Queek  first  count.  The  two  counts  are  simply  two  ways  of  charging 
rji^j^  the  killing,  which  according  to  Hawkins  is  the  substance  of  the 
offence ;  the  first  count  charging  it  as  having  been  done  with 
malice  aforethought,  and  the  second  count  charging  it  as  having 
been  done  without  malice  aforethought ;  and  as  happens  in  all 
cases  of  indictments  varying  the  charge  in  different  counts,  the 
petit  jury  may  find  according  to  the  fact,  and  so  may  determine 
which  of  the  charges  is  correct  where  both  cannot  be  true.  It 
seems  to  me  therefore  that  the  only  possible  objection  is  the 
technical  one  of  duplicity,  and  that  objection  I  have  already 
considered. 

The  next  question  is,  whether  there  was  any  evidence  which 
the  learned  Chief  Justice  should  have  left  to  the  jury.  I  think 
there  was :  but  before  considering  this,  I  may  say  that  I  think 
this  question  is  one  that  may  properly  be  reserved  for  our  con- 
sideration. In  Metropolitan  Railway  Go.  v.  Jackson,^  it  Ls 
said  that :  "  if  the  facts  as  to  which  evidence  is  given  are  such 
that  from  them  a  further  inference  of  fact  may  be  legitimately 
drawn,  it  is  for  the  jury  to  say  whether  that  inference  is  to  be 
drawn.  But  it  is  for  the  judge  to  determine  as  a  matter  of 
law  whether  from  those  facts  that  farther  inference  may  legi- 
timately be  drawn."  I  think  therefore  that  this  question  relates 
to  a  matter  of  law  that  arose  on  the  trial.  Cbming  then  to  the 
question  itself  it  seems  to  me  that  there  were  facts  proved  from 
which  the  jury  might  legitimately  draw  the  inference  that  the 
prisoner's  act  contributed  to  the  death  of  the  deceased,  and  that 
therefore  he  might  properly  be  found  guilty  of  manslaughter. 
The  deceased  died  on  the  10th  November,  after  an  illness  of 
about  three  weeks.  Dr.  White,  who  with  Dr.  Macf arlane  made 
a  'post  mortem  examination,  says : 

''I  performed  a  post  mortefn  examination  with  the  assistance  of  Dr. 
Macfarlane.  We  examined  the  body.  Did  not  find  any  local  hroises, 
except  on  the  left  arm  a  small  discoloration  and  two  small  discoIo^ 
ations  on  the  abdomen  near  the  umbilicus  about  the  size  of  a  twenty- 
five  cent  piece.  A  kick  might  cause  these  marks,  a  boot  might  The 
discoloration  on  the  arm  was  from  one  to  one  and  a  half  inch  in 
length  ;  a  slight  blow  might  cause  the  discoloration.  There  was  a 
great  deal  of  fulness  on  the  side  extending  from  the  right  side  over 
to  the  left.     The  discoloration  on  the  eye  was  distinct.     ♦     ♦    *    I 
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opened  the  cavity  of  the  abdomen.     I  was  attracted  by  the  unusually         1882. 
large  condition  of  the  liver  which  came  up  into  the  opening.     The    xueOitefv 
liver  was  about  twice  its  natural  size.     I  removed  the  liver.     ♦     *  r.      " 

We  found  it  much  darker  in  color  than  natural,  very  soft  and  break-  Theal. 
in^  down  with  the  slightest  pressure  of  the  finger,  particularly  the 
right  lobe,  indicating  that  it  was  very  much  disorganized  and  had 
evidently  undergone  a  high  degi'ee  of  inflammation.  As  it  broke 
down  a  peculiar  fluid  issued  from  it,  which,  though  not  pus,  we  con- 
eluded  contained  pus  matter.  *  *  We  did  not  cut  the  liver.  It 
was  in  shreds:  we  tore  it  with  our  fingers.  We  did  not  find  any 
abcesses  in  it.  *  *  We  removed  the  spleen  and  found  it  enlarged 
and  congested.  *  *  Our  opinion  was  that  the  disease  of  the  liver 
was  the  immediate  cause  of  the  death.  We  believed  the  disease  of 
the  liver  to  be  acute,  i.  e.  in  the  j)roper  acceptation  of  that  term.  We 
did  not  notice  any  indication  of^  chronic  disease  in  any  vital  organs. 
We  Hionght  the  disease  was  of  three  or  four  weeks  duration." 

Dr.  Macfarlane  gives  a  like  description  of  the  body.  He 
says  that  the  liver  was  found  to  have  undergone  a  process  of 
disintegration,  showing  that  serious  structural  changes  had 
taken  place,  exhibiting  that  the  liver  was  in  an  advanced  stage 
of  inflammation ;  that  the  two  spots  on  the  left  side,  a  little 
below  the  region  of  the  spleen  near  the  umbilical,  were  of  the 
same  color  (a  dark  claret)  as  the  spot  round  the  left  eye  that 
extended  half  way  up  the  forehead  and  half  way  down  the 
the  cheek ;  and  that  a  blow,  thrust  or  fall  would  cause  the  marks 
on  the  abdomen.  As  to  the  immediate  cause  of  death  he  agrees 
with  Dr.  White,  and  says  : 

"  I  think  the  immediate  cause  of  death  was  inflammation  of  the 
liver.  It  was  acute  inflammation.  It  had  probably  lasted  two  or 
three  weeks." 

As  to  the'cause  of  such  disease,  Dr.  White  says : 

**  A  blow,  or  a  fall  on  a  hard  substance,  might  cause  the  acute  in- 
ikmmation  of  thQ  liver.  In  my  exj^rience,  cases  of  acHte  inflamma- 
tion of  the  liver  are  not  common  in  this  climate.  The  disease  would 
cause  the  appearance  of  the  liver  1  found.  I  had  seen  deceased  fre- 
({ucntly  before  the  17th  October,  and  she  always  appeared  to  me  to 
onjoy  tolembly  good  health.  Her  l)ody  was  well  nourished.  I  think 
1  only  visited  her  three  times  since  1871." 

On  cross-examination,  he  says: 

*'  I  cannot  tell  jwsitively  what  caused  the  inflammation  of  the  liver. 
Change  of  temperature  might  cause  it,  by  a  peraon  being  overheated 
and  then  exposed  to  a  lower  degree  of  temperature.  Exbreme  heat 
might  cause  it.  In  my  experience  abuse  of  alcoholic  liquor  will  not 
cause  inflammation  of  the  liver,  but  will  cause  disease  of  the  liver, 
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1882;        but  not  mflammation.     I  have  never  known  purgatives  to  cause  it ; 
The  Oueen    P^^^^^^P^  ^^^Y  might  if  they  were  mercurial  purgatives." 
V,  On  re-examination,  he  says: 

"High  temperature  will  cause  inflammation  of  the  liver.  It  is  more 
common  in  the  tropics  than  here.  [And  to  a  juror.]  I  found  no 
mark  on  the  right  side  over  the  region  of  the  liver  at  the  post  mortenk 
I  did  not  examine  it  before  [i.  e.  daring  his  attendance  before  death.] 
The  two  spots  on  the  abdomen  were  not  in  the  region  of  the  liver. 
A  blow  may  be  received  in  the  alxiomen  which  would  cause  death 
without  producing  any  local  manifestation.  I  believe  a  blow  could 
be  given  which  would  cause  inflammation  of  the  liver  without  pro- 
ducing any  external  mark.  I  have  known  a  person  killed  by  a  blow 
in  the  abdomen  without  shewing  any  external  injury." 

iVs  to  the  origin  and  cause  of  the^dise&sc,  Dr.  Macfarlane  says: 

"It  had  probably  lasted  two  or  three  weeks.  Acute  inflammation 
is  caused  in  tropical  countries  by  using  alcoholic  stimulants.  It  is 
not  a  common  disease  in  the  temperate  zone.  I  think  it  might  l>e 
causoil  by  a  kick,  or  a  blow,  or  external  violence,  without  leaving  any 
external  mark." 

On  cross-examination,  he  says : 

"It  would  not  be  ramarkable  in  this  case  that  there  was  no  extemal 
mark  of  violence.  The  injury  which  would  cause  the  state  of  the 
liver  we  found,  might  have  remained  eight  or  nine  weeks." 

And  on  re-examination,  he  says : 

"In  ordinary  cases,  pus  begins  to  form  in  two  or  three  weeks  after 
the  inflammation  commences.  The  patient  would  feel  pain  veiy  soon 
after  acute  inflammation  had  commenced.  Acute  inflammation  would 
be  likely  to  run  its  course  in  from  'eight  to  ten  days.  [And  to  a 
juror.]  My  opinion  is,  that  inflammation  of  the  liver,  as  we  found  it, 
would  be  more  apt  to  be  caused  by  external  violence  than  from  other 
causes ;  eflects  of  food — a  hearty  meal — may  cause  inflammation.  Pus 
begins  to  form  in  two  or  three  weeks  after  acute  inflammation." 

These  things  then  are  proved,  or  at  least  there  }^  some  evi- 
dence going  to  prove  them,  viz.,  that  deceased  died  from  acate 
inflammation  of  the  liver ;  that  she  had  no  chronic  disease  of 
the  vital  organs;  that  the  disease  that  caused  her  death  was  of 
from  two  to  four  weeks  duration ;  that  the  inflammation  would 
be  felt  soon  after  the  disease  had  begun ;  and  that  the  state  of 
inflammation  in  which  the  liver  was  found  at  death  would  be 
more  apt  to  be  caused  by  violence  than  by  any  other  cause. 
The  presumable  cause  of  death  is  therefore  to  be  looked  for  in 
some  violence  suffered  by  the  deceased  from  two  to  four  weeks 
before  her  death,  and  a  short  time  before  the  active  symptoms 
were  developed. 
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Now,  what  do  we  find  ?    The  deceased  died  on  the  10th        ^S82. 
November.    Two  weeks  before  that,  viz.,  on  Wednesday  the   The  Queen 
26th  October,  she  was  visited  by  Dr.  White,  who  found  her      thkal. 
then  suffering  from  the  disease  that  resulted  in  death.     She 
had  then  marks  of  a  blow  on  her  face  which  continued  up  to 
death.     Dr.  White  says,  that  when  he  first  saw  her, 

"She  was  lying  on  her  back.  She  had  a  large  discoloration  over 
the  left  eye,  and  round  the  eye,  and  extending  down  on  the  cheek. 
♦  *  She  complained  of  severe  pain  in  the  right  side,  and  tender- 
ness on  pressure.  It  was  directly  in  the  region  of  the  liver.  She 
complained  of  great  soreness  in  that  region  and  difficulty  in  turning 
in  bed.  ♦  ♦  I  did  not  see  her  again  until  7th  November.  Wm. 
Lord,  a  brother  of  deceased,  came  for  me.  He  got  a  horse  for  me 
and  I  drove  out  alone.  Mrs.  Theal  had  been  moved  to  the  other 
room.  All  her  symptoms  were  aggravated  considembly.  The  dis- 
coloration over  the  eye  had  improved  some.  The  pain  in  the  side 
was  greater  than  before,  more  fullness,  and  extended  more  over  the 
liver.  Her  pulse  was  more  rapid  and  her  temperature  higher  than 
on  the  26th  October.  She  said  she  did  not  feel  so  well  as  before. 
She  com[)laincd  of  pain  in  the  region  of  the  liver,  extending  from  the 
region  of  the  right  to  the  left  lobe.  I  considered  her  condition  criti- 
cal. I  sent  medicine  for  her  by  the  brother.  I  got  a  message  on  the 
10th  November  and  started  to  go  out  with  the  Rev.  Mr.  Burgess. 
On  the  way  out  I  got  word  that  she  was  dead." 

Mrs.  Fair,  a  neighbor,  gives  an  account  of  the  deceased  from 
Friday,  October  21st,  until  Dr.  White  was  called  in  on  the  26th 
October.     She  says : 

"I  was  at  TheaPs  house  last  October.  I  don't  know  what  time  in 
the  month.  I  saw  the  prisoner  and  his  wife.  She  was  in  her  sitting 
room.  She  had  a  handkerchief  tied  round  her  eye,  her  left  eye,  I 
think.  There  was  a  black  mark  around  her  right  eye.  She  was  sit- 
ting up.  She  had  been  doing  her  work.  I  asked  her  what  ailed  her. 
She  said  she  stepped  on  it.  She  laughed.  This  loaa  Friday,  I 
saw  Iter  again  an  the  following  Sunday.  She  sent  for  me.  She  was 
in  bed.  She  said  she  had  a  pain  in  her  side.  Prisoner  was  there. 
He  seemed  to  be  doing  all  he  could  for  her.  She  had  no  bandage  on 
her  face.  Her  left  eye  was  black  and  bloodshot.  She  complained  of 
pain  in  her  back  and  right  side.  *  *  I  toas  there  a^ain  in  ifte 
evening.  She  sent  for  me.  She  was  heaving;''^  complained  of  pain  in 
her  side  and  across  her  back.  She  could  not  touch  any  thing  but  cold 
water.  She  would  drink  quarts  of  water.  I  remained  all  night 
there.  *  *  I  don't  remember  whether  I  stayed  with  her  the  next 
night.  I  stayed  with  her  two  nights  altogether.  I  think  it  was  the 
next  night  (Monday).  She  was  heaving  ;  complained  of  pain  in  her 
side,  and  said  she  was  sore  all  over.     I  visited  her  several  times. 
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1882.         She  was  heaving  all  the  time.     She  was  confined  to  her  bed  fi-om  that 

"the  Quken"  S^^J^^fl'y  o"^>  ^^^y  8is  we  sat  her  up  to  make  her  bed..    I  was  tlien- 

V.  the  morning  before  she  died.     She  was  dying  then ;  her  face  was 

TuKAL.        black,  not  much  swelled  ;  her  face  was  black  and  green  round  Loth 

eyes,  a  kind  of  dinge  in  her  forehead.     Before  that  her  genenU  heahli 

was   good   during   the  time  I  knew  her  (nine  years).     She  always 

attended  to  her  domestic  duties." 

Here,  then,  we  have  a  time,  viz.,  between  Friday  the  21st 
October  and  Sunday  the  23rd  October,  when  the  active  symp- 
toms of  the  disease  were  developed ;  and  we  are  to  look  for 
cause  in  something  happening  shortly  before  this. 

The  testimony  of  Cornelius  Hagarty,  who  worked  at  Theal's 
for  five  days,  about  three  weeks  before  Mrs.  Theal  died,  ami 
therefore  in  the  same  week  in  which  Mi's.  Fair  speaks  of 
having  seen  her  on  the  Friday  shows  that  Mrs.  Theal  was  in 
good  health  in  the  early  part  of  the  week  and  ftp  to  the  time 
when  she  received  certain  injuries.     Hagarty  says : 

"I  was  tkere  (at  Theal's)  about  three  weeks  before  she  died,  I  <ln;» 
the  potatoes  for  them.  I  was  there  five  days.  She  and  the  little  giil 
picked  them  up.  She  had  a  clean  good  face  on  her  when  I  went  to 
bed.  When  I  got  up  in  the  morning  her  face  was  badly  damagwl, 
badly  bruised  ;  her  left  eye  closed.  The  left  eye  waa  the  worst.  The 
day  before  that^  she  picked  the  potatoes  and  wlieeled  them  in.  She 
was  a  strong  woman.  *  *  S/ie  went  to  bed  early  in  tlie  dof/  when  sk 
hnd  the  black  eye,  She  did  ivot  gel  up  that  day.  She  was  up  the  next 
day.  I  went  away  that  day  about  12  o'clock.  Her  face  looked  Ud 
enough  that  day.  I  saw  her  after  she  died ;  her  eyes  were  black 
then." 

Now  as  to  the  cause  of  this:  Mrs  Fair  says  that  when  she 

was  with  deceased  on  the  Sunday  night  spoken  of,  she  had  a 

conversation  with  her  about  it  in  the  prisoner  s  presence.    She 

says : — 

"  I  asked  her  the  cause  of  her  black  eye.  She  said  they  were  in 
bed,  and  he  wanted  her  to  get  up  and  get  him  a  drink  of  water.  I 
'  am  not  sure  whether  she  said  that  she  got  it  or  not.  She  also  said  ho 
wanted  her  to  get  up  and  get  him  a  bottle  of  X)op ;  that  she  told  him 
to  get  up  and  get  it  himself,  that  she  was  tired."  [She  liad  been 
wheeling  potatoes.]  **That  he  jumped  up  out  of  bed  himself  and  went 
and  got  it.  She  got  up  and  followed  him.  He  met  her  in  the  door 
and  hit  her  with  the  pop  l)ottle.  She  said  she  fell  over  against  tlie 
door,  and  did  not  know  any  more  about  it  till  she  came  to ;  did  not 
know  h©w  long  she  laid  there ;  that  she  got  up  and  ci-awled  in  the 
bed  in  the  morning.  I  asked  Theal  why  he  did  it  and  he  said  he  did 
not  i*eoollect  doing  it  at  all." 
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Another  witness,  Laura  Moore,  stated  thi^t  she  had  a  conver-        ^^^' 
sation  with  prisoner  after  this,  in  which  he  said  that  his  wife    The  Qukkn 
had  two  black  eyes  that  would  keep  her  in  the  house  for  some       thbal. 
time,  and  that  he  had  done  this  by  striking  her  with  a  ginger 
beer  bottle.     From  this,  and  from  Theal's  answer  to  Mi-s.  Fair, 
in  which  he  does  not  deny  what  his  wife  had  said,  and  from  his 
refusal  at  first  to  allow  Dr.  White  to  see  his  wife,  there  appears 
to  me  to  be  sufficient  evidence  for  the  jury  to  come  to  the  con- 
clusion that  the  admitted  injury  to  the  head,  etc.,  was  caused 
in  the  way  in  which  Mrs.  Theal  had  stated. 

We  have  then  a  disease  which  may  have  been  caused  in 
several  ways,  but  which  is  more  likely  to  be  have  been  caused 
in  one  way,  that  is  to  say  by  violence,  than  in  any  other  way, 
and  of  which  the  presumable  cause  therefore  was  violence. 
Then  there  is 'an  entire  absence  of  proof  of  any  other  of  the 
8U£r<;ested  causes  of  such  a  disease.  Mercurial  medicines  were 
suggested,  but  nothing  of  the  kind  was  proved.  Alcoholic  liq- 
uor w&s  also  mentioned  as  a  possible  cause,  but  the  attempt  to 
prove  that  the  deceased  used  such  liquors  entirely  failed.  Ex- 
posure was  also  mentioned,  but  the  only  exposure  proved,  was 
that  which  resulted  from  the  prisoner  s  assault,  when  she  lay 
on  the  floor  all  night  unconscious,  and  which  exposure  may 
well  have  contributed  to  her  death.  As  to  the  extent  of  the 
violence  inflicted  by  the  prisoner,  it  was  sufficient  to  make  her 
take  to  her  bed  the  next  day.  Haggarty  says  that  he  saw  her 
in  the  morning,  and  that  "  she  went  to  bed  early  in  the  day, 
and  did  not  get  up  that  day."  Then  there  is  evidence  that,  at 
the  time  she  received  the  black  eye,  she  also  received  other 
blows  on  the  body.  Her  statement  of  the  occurrence  does  not 
exclude  other  blows  than  that  spoken  of  by  her,  as  she  became 
unconscious  after  receiving  the  first  blow.  The  proof  of  other 
blows  is  found  in  the  other  marks  of  violence  on  her  body;  the 
mark  on  the  arm,  and  the  two  marks  on  the  abdomen.  These 
are  not  otherwise  accounted  for,  and  presumably  they  were 
caused  at  the  same  time  as  the  marks  about  the  face,  as  they 
corresponded  in  color  and  appearance  after  death  with  the 
marks  on  the  face.  Now  although  blows  were  given  on  the 
head  and  arm,  and  on  the  abdomen  near  the  region  of  the 
liver,  no  blorw  upon  the  liver  is  shown.     But  I  do  not  think 
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^^2.  that  this  is  necessary.  It  seems  to  me  that  when  a  person  Is 
The  Queen  shown  to  have  beaten  another  in  a  certain  manner,  as  by  blows 
Theal.  ^^  kicks,  and  when  the  beating  is  shown  to  have  been  followed 
immediately  (or  at  such  interval  as  would  separate  such  an 
injury  from  it«  cause)  by  injuries,  which  might  be  caused  by 
other  like  blows  or  kicks,  and  which  are  more  likely  to  have 
been  caused  by  violence  than  by  anything  else;  and  when  no 
other  cause  is  suggested  by  any  reasonable  view  of  the  evidence, 
then  it  is  reasonable  to  refer  the  injuries  to  the  beating  as  their 
cause,  even  although  there  is  no  proof  that  a  particular  blow 
was  given  that  may  be  deemed  necessary  to  the  i^esult,  provided 
always  however  that  the  evidence  is  not  inconsistent  with  the 
beating  being  the  cause  of  the  injury.  It  would  be  otherwise 
if  the  evidence  were  inconsistent  with  such  inference;  as  for 
instance,  if  the  extent  and  nature  of  the  beating  were  clearly 
proved,  and  if  the  beating  as  proved  was  insufficient  to  cause 
the  injuries.  Here  there  is  no  proof  to  limit  the  extent  of  the 
beating,  and  it  is  proved  that  violence  sufficient  to  cause  acute 
inflammation  of  the  liver  might  be  inflicted  without  leaving 
any  external  mark.  For  these  reasons  I  think  that  there  was 
evidence  on  which  the  jury  might  find  the  prisoner  guilty  of 
manslaughter. 

As  to  the  evidence  given  of  other  beatings  of  his  wife  by  the 
prisoner  within  a  year  of  her  death,  the  only  question  now  re- 
lates to  its  admissibility,  and  although  I  cannot  see  what 
weight  it  could  possibly  have  as  tending  to  prove  that  such 
beatings  contributed  to  the  death,  still  I  cannot  say  that  the 
prosecution  might  not  seek  to  prove  it.  The  evidence  might 
also,  as  contended,  be  relevant  to  the  proof  of  malice,  by  shew- 
ing the  general  conduct  and  disposition  of  the  prisoner  towards 
the  deceased. 

Wetmore,  J.  The  case  reserved  for  the  consideration  of  the 
Court  presents  the  following  points : 

1st.  Whether  the  indictment  should  have  been  quashed  by 
reason  of  its  containing  a  count  for  murder,  and  also  one  for 
manslaughter. 

2nd.  Whether  the  evidence  of  assaults  and  violence  committe*! 
by  the  prisoner  upon  the  deceased  prior  to  the  10th  November, 
1881,  was  properly  received. 
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3rd.  Whether  there  was  any  evidence  for  Ihe  jury  to  sustain        18^2. 
the  first  count  of  the  indictment;  and  on  this  point  it  was  un-    1'hb Queen 
derstood — all  the  evidence  might  be  referred  to.  Theal. 

As  to  the  first  point :  In  Boscoe's  Crim.  Evidence  (9th  ed.) 
84,  it  is  said — 

*'  The  rule  of  divisibility  of  averments  may  be  stated  thus :  that  if 
in  the  indictment  an  offence  is  stated  which  includes  within  it  an 
offence  of  minor  extent  and  gravity  of  the  same  class  then  the  prisoner 
may  be  convicted  on  that  indictment  of  the  minor  offence,  though  the 
evidence  fail  as  to  the  major.  Thus,  ujwn  an  indictment  for  petit  trea- 
son, if  the  killing  with  malice  was  proved,  but  not  with  such  circum- 
Ktanccs  as  to  render  the  offence  petit  treason,  the  prisoner  might  still 
have  ])een  found  guilty  of  wilful  murder  u[)ou  that  indictment. 
R.  v.  Swan,  Foster^  104.  So,  upon  an  indictment  for  murder,  the 
])risoner  may  be  convicted  of  manslaughter.  Citing  Gilb.  Ev.  262. 
Macalley  case,  9  Rep.  67  (h)  ;  Co.  Litt.  282  (a).  And  where  a  man 
was  indicted  on  the  stat.  1  Jac.  1,  for  stabbing  coiitra  formam  siatuti, 
it  was  held  that  the  jury  might  acquit  him  upon  the  statute  and  find 
liim  guilty  of  manslaughter  at  common  law.  Jt  v.  llarwood,  Style,  d>6.  ^ 
Where  a  man  is  indicted  for  burglary  and  larceny,  the  jury  may  find 
him  guilty  of  the  simple  felony  and  acquit  him  of  the  burglary." 

In  Rascoe,  899,  it  is  laid  down  that  a  person  may  be  legally 
charged  in  different  counts  of  the  same  indictment  both  as  the 
principal  felon  and  as  the  receiver  of  the  same  goods.  R.  v. 
Galloway.^  But  the  Judges  on  a  case  reserved  were  equally 
divided  in  opinion  whether  the  prosecutor  should  in  such  case 
be  put  to  his  election.  They  all  agreed  however  that  directions 
should  be  given  to  the  respective  clerks  of  assize  not  to  put 
both  charges  in  the  same  indictment.  By  24  &;  25  Vic.  c.  9G, 
s.  92,  these  counts  may  be  joined. 

In  poiiit  of  law,  there  is  no  objection  to  inserting  in  separate 
counts  of  the  same  indictment  several  distinct  felonies  of  the 
same  degree,  and  committed  by  the  same  offender.  Roscoe,  205 
In  practice,  where  a  prisoner  was  charged  with  several  felonies 
in  one  indictment,  and  the  party  had  pleaded,  or  the  jury  were 
charged,  the  Court  in  its  discretion  would  quash  the  indict- 
ment, or  if  not  found  out  until  after  the  jury  were  charged 
would  compel  the  prosecutor  to  elect  on  which  charge  he  would 
proceed.    Roscoe  206 :  citing  E,  v.  YoitTig.'^ 

In  the  present  case  the  counsel  for  the  prosecution  did  elect 
to  proceed  on  the  murder  count  only — and,  I  should  think,  by 

12  Hale  P.  0.  302.  «!  Moo.  C.  C.  284. 

•8  T.  R.  100  J  2  East  P.  C.  615 ;  2  Camp.  133 ;  3  Camp.  133 ;  2  M.  &  S.  539. 


472  HILARY   TERM,  XLV.  VICTORIA, 

^882.  so  doing  remedied  any  error  that  may  have  existed  from  the 
The  Quekn  addition  of  the  count  for  manslaughter ;  but  I  think  legally 
The\l.  there  was  no  objection  to  the  indictment  containing  the  two 
counts :  on  the  murder  count,  if  the  evidence  was  insufficient 
to  establish  the  aggravated  offence,  the  jury  could  have  found 
for  the  lesser,  manslaughter,  simply  because  the  aggravated 
charge  included  the  lesser  one.  The  charge  for  murder  included 
a  charge  for  manslaughter,  and  would  do  so  in  all  indictments 
for  murder :  in  fact  it  must  do  so.  I  fail  to  discover  any  legal 
objection  to  putting  the  charge  in  words  for  manslaughter  in  a 
separate  count,  when  the  very  same  charge  is  actually  included 
in  the  charge  for  murder.  It  is  unnecessary  to  decide  whether 
on  a  bill  of  indictment  for  murder  the  grand  jury  could  pro- 
perly ignore  the  charge  for  murder,  and  put  the  party  on  trial 
for  manslaughter  by  finding  a  true  bill  for  manslaughter.  I  do 
not  readily  see  any  objection  to  such  a  finding.  But  where 
the  same  killing  is  put  in  one  count  as  murder,  and  in  another 
count  as  manslaughter,  I  cannot  see  the  least  reason  for  objec- 
tion. The  indictment  charges  the  killing  in  the  two  ways. 
The  Judge  in  his  charge  tells  the  Grand  Jury  exactly  what 
evidence  is  necessary  to  establish  the  murder  charge,  and  what 
is  necessary  to  constitute  manslaughter ;  that  if  the  jury  are 
satisfied  there  is  sufficient  evidence  of  murder  to  put  the  prisoner 
on  trial  for  murder,  then  the  indictment  should  be  found  upon 
both  counts,  and  if  the  evidence  failed  to  sufficiently  establish 
the  charge  for  the  aggravated  offence  but  was  sufficient  to  make 
out  the  minor  charge,  then  to  find  a  true  bill  on  the  manslaugh- 
ter count  only» 

There  is  no  uncertainty  about  this  course:  the  Grand 
Jury,  under  a  proper  charge  from  the  Judge,  simply  pronouno) 
in  their  opinion  which  offence  is  proved,  and  on  the  trial 
with  only  a  murder  count,  the  Judge  defining  the  offences  tells 
the  jury  if  they  are  satisfied  the  evidence  establishes  the 
charge  of  murder,  to  find  the  prisoner  guilty  of  murder;  if  not 
satisfied  the  charge  of  murder  is  made  out,  but  the  evidence 
does  establish  the  crime  of  manslaughter,  to  find  acco^dingh^ 
and  this  without  a  count  for  manslaughter;  simply  because  the 
charge  of  murder  includes  manslaughter.  The  manslaughter 
charge  is  contained  in  the  murder  count :  and  what  possible 
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objection  can  there  be  to  setting  the  charge  of  manslaughter        1882. 
forth  in  a  count  by  itself.    I  fail  to  discover  any  satisfactory   Thh  Queen 
objection.    The  additional  count  would  seem  rather  an  unusual       theal. 
and  it  may  be  unnecessary  style  of  procedure,  but  I  see  no  legal 
objection  to  it. 

As  to  the  second  point :  it  seems  to  me  any  threats  or  acts  of 
violence  used  by  the  prisoner  towards  the  deceased,  leading  up 
to  establishing  the  charge  made,  could  not  have  been  properly 
rejected.  The  series  of  assaults  and  ill  treatment  proved  in 
the  present  case  all  tended  to  establish  the  offence  charged ;  all 
led  up  to  shew  the  mind,  the  feeling  and  the  motives  of  the 
prisoner  towards  the  deceased.  Roscoe  94  and  96 ;  citing  R.  v. 
TattershaU^,  cited  by  Lord  Ellenborough.  I  don't  think  it 
mattered  whether  any  of  these  assaults  were  committed  within, 
or  beyond  a  year  from  the  time  of  the  death  of  the  person 
alleged  to  have  been  murdered. 

The  third  point,  as  to  whether  there  was  any  evidence  for 
the  jury :  on  reference  to  the  learned  Chief  Justice's  minutes, 
the  surgical  evidenoe  shews  there  were  several  bruises  on  the 
person  of  the  deceased,  but  they  ascribe  the  immediate  cause  of 
death  to  acute  inflammation  of  the  liver,  which  they  said  was 
caused  in  tropical  climates  by  the  use  of  alcoholic  stimulants;  but 
was  not  a  common  disease  in  this  country.  It  might  be  caused 
by  a  kick,  a  blow,  or  external  violence,  without  leaving  any  ex- 
temal  marks.  There  is  the  evidence  of  the  continued  severe 
beatings,  and  one  witness  states,  that  on  two  occasions  when  the 
prisoner  was  beating  the  deceased  he  swore  he  would  take  her 
life  if  he  was  hanged'for  it.  Then  there  is  the  evidence  of  Mrs. 
Fair,  who  a  short  time  before  deceased's  death,  found  her  ill  in 
bed,  her  left  eye  black  and  bloodshot,  and  complaining  of  pain 
in  her  back  and  right  side :  that  she  asked  deceased  in  presence 
of  prisoner  what  caased  her  black  eye,  to  which  she  answered 
that  the  prisoner  wanted  her  to  get  out  of  bed  and  get  him  a 
bottle  of  beer,  that  she  (deceased),  said  she  was  tired,  and  told 
him  to  get  it  himself ;  that  he  got  out  of  bed  and  w.enk  for  the 
beer ;  that  she  got  up  and  followed  him ;  that  he  met  her  in 
the  door  and  hit  her  with  the  bottle,  that  she  fell  against  the 
door,  and  did  not  know  any  more  about  it  till  she  came  to ; 

12  Leach,  f»4. 
VoLV.— P.  &a  00 
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^882.        that  she  did  not  know  how  long  she  lay  there ;  that  she  got 
TheQuekh   up  and  crawled  into  bed  in  the  morning.    The  witness  then 
Thkal.      asked  the  prisoner  the  cause  of  his  doing  this ;  to  which  he 
answei*ed,  that  he  did  not  recollect  doing  it. 
Taylor's  Evidence,  section  740  says : — 

**  But  the  silence  of  the  party  when  declarations  are  addressed  to 
himself  at  a  time  too  when  he  is  at  full  liberty  to  reply  as  he  thinks 
fit  is  at  best  worth  very  little  as  evidence  of  acquiescence.  And  if  he 
has  no  means  of  knowing  the  truth  or  falsehood  of  the  statement,  the 
fact  that  he  did  not  in  terms  deny  it,  is  almost  valueless.  In  all  cases, 
it  must  be  distinctly  remembered  that  the  statement  made  in  the 
jiarty's  presence  or  hearing  is  not  evidence  against  Mm,  but  hit  ovm 
condtict  in  conseqtience  qfettch  statement  is  the  sole  evidence." 

The  prisoner  said  he  did  not  recollect  of  maltreating  the 
prisoner.  Is  it  possible  that  the  prisoner,  the  husband  of  the 
deceased,  could  have  beaten  his  wife  as  brutally  as  her  state- 
ment to  Kirs.  Fair  indicates,  and  not  recollect  whether  he  did 
so  or  not  ?  Had  he  got  into  such  a  chronic  habit  of  cruelly 
beating  her,  that  on  this  particular  occasion  he  had  no  memory 
whether  he  had  done  so  or  not  ?  He  does  not  deny  doing  it 
however.  You  must  look  to  the  other  evidence,  and  the  sur- 
rounding circumstances  to  ascertain  what  credence  is  to  be 
given  to  the  prisoner's  conduct  in  consequence  of  the  statement 
To  ascertain  what  are  the  facts  established  by  his  conduct, 
you  take  the  statement,  the  prisoner  s  conduct,  the  other  evi- 
dence, the  surrounding  circumstances  as  detailed  in  evidence,  to 
decipher  the  reasonable  meaning  of  his  conduct  and  what  he 
says.  He  answers  he  did  not  recollect  doing  it, — ^he  does  not 
deny  doing  it  Then  take  the  evidence  of  Laura  Moore.  On 
the  25th  of  October,  1881,  she  saw  the  deceased  in  bed  in  her 
own  house :  she  complained  of  pain  in  her  left  side ;  her  left 
eye  was  covered  with  a  handkerchief ;  a  large  blister  under  her 
left  eye,  as  large  as  a  GO  cent  piece ;  a  dark  mark  under  her 
right  eye.  She  seemed  to  be  suffering  very  much.  Before  this 
her  general  health  seemed  very  good.  (Bearing  in  mind  this 
condition  was  the  result  of  the  maltreatment  the  prisoner  had 
stated  to  Mrs.  Fair,  he  did  not  reccUect  doing.)  On  the  2dth 
of  October,  this  witness  saw  the  prisoner  at  her  house  and  asked 
him  how  deceased  was,  he  said  she  was  nicely.  The  witness 
told  him  to  let  her  come  up,  that  witness  wanted  to  see  her.    He 
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said  she  was  so  busy  minding  the  hens  and  geese  that  she  could        ^^^- 

not  come ;  he  also  said  witness  had  better  go  down,  that  she   The  Qukbn 

(deceased)  could  nut  come  up,  that  she  had  two  black  eyes  that      thxal. 

would  keep  her  in  the  house  for  four  weeks.    Witness  asked 

him  what  caused  the  black  eyes ;  prisoner  said  he  struck  her 

with  a  ginger  beer  bottle ;  witness  said  it  was  too  bad ;  prisoner 

shook  his  head,  laughed  and  went  out.    Applying  this  evidence 

to  his  conduct  in  consequence  of  the  statement  made  by  the 

deceased,  and  to  which  Mrs.  Fair  interrogated  him,  and  his 

saying  he  did  not  rccoUect  Hoi/ag  it;  did  he  or  did  he  not 

recollect  doing  it  ?    It  is  true  when  Mrs.  Fair  interrogated  him 

he  said  he  did  not  recollect  doing  it.    He  however  did  recollect 

it  sufficiently  to  tell  Laura  Moore  that  the  deceased  had  a  pair 

of  black  eyes  that  would  keep  her  in  the  house  for  four  weeks, 

caused  by  his  striking  her  with  a  ginger  beer  bottle.    The  jury, 

no  doubt,  considered  the  prisoner's  statement  to  Laura  Moore 

as  the  truth,  and  did  not  believe  his  statement  to  Mrs.  Fair 

that  he  did  not  recollect  doing  it,  and  I  think  very  reasonably 

so.    She  says  she  fell  against  the  door,  which  must  have  given 

her  a  sharp  blow ;  and  it  was  for  the  jury  to  say  if  this  blow 

caused  the  acute  inflammation  of  her  liver,  which  resulted  in  her 

death.    Very  slight  evidence  requires  the  case  to  be  submitted 

to  the  jury.    See  Eegina  v.  Hooper.^ 

It  seems  to  me  there  was  not  only  some  evidence,  but  very 
strong  evidence  for  the  jury  to  pronounce  upon,  and  I  do  not 
see  any  reason  to  lind  fault  with  the  verdict.  The  conviction 
I  think  should  be  sustained. 

Weldon,  J.  I  am  of  opinion  there  is  nothing  in  the  first 
objection.  It  was  not  necessary  to  have  added  the  count  for 
manslaughter,  for  in  case  the  evidence  adduced  to  prove  the 
charge  of  murder  alleged  in  the  first  count  was  insufficient,  it 
might  prove  the  offence  to  be  manslaughter.  To  make  out 
a  case  of  murder,  it  would  not  only  be  necessary  to  prove  the 
prisoner  caused  .the  death,  but  that  the  act  which  caused  it  was 
done  with  an  intent  to  take  the  life  of  the  deceased,  that  is, 
with  malice.  •  If  the  evidence  failed  to  make  this  out,  but'  was 
sufficient  to  establish  the  fact  that  the  prisoner  caused  the  death 
without  malice,  the  jury  could  find  him  guilty  of  the  lesser 

UF.  &F.  86. 
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1882.        offence,  which  would  be  manslaughter,  which  is  charged  in  the 

The  Qubkn    second  count,  without  its  being  so  laid  in  the  indictment.    The 

Theal.      prisoner  suffers  no  disadvantage :  the  same  mode  of  trial,  and 

the  same  challenges  to  the  jury  are  allowed,  and  the  same 

evidence  is  to  be  determined  upon  by  the  jury,  whether  the 

prisoner  did  the  act  with  or  without  intent  or  malice. 

In  the  case  of  Reglna  v.  Downing  and  Poicys,^  the  prisoners 
were  indicted  for  murder.  The  indictment  contained  two 
counts.  The  first  count  charged  Paul  Downing  and  Charles 
Fowys  with  making  an  assault  upon  the  deceased  with  malice 
aforethought,  that  Paul  Downing  with  a  gun  shot  the  deceased, 
and  Chas.Powys  was  consenting  thereto,  and  aiding  and  abetting 
in  the  killing  of  the  deceased.  The  second  count  charged  that 
both  the  prisoners  "afterwards"  to- wit,  on  the  same  day  and  year 
aforesaid,  etc.,  and  the  said  Charles  Powys  with  a  gun  shot  the 
deceased,  and  Paul  Downing  was  consenting  thereto  and  aiding 
and  abetting  the  said  Charles  Powys  in  the  killing  of  the 
deceased.  The  case  was  tried  before  Mr.  Justice  Coltman :  the 
prisoners  were  found  guilty,  and  sentence  of  death  passed  upon 
them.  The  learned  Judge  reserved  for  the  opinion  of  the 
fifteen  Judges  the  question  whether  there  was  any  legal  objec- 
tion to  the  sentence  being  carried  out.  Huddleston,  counsel 
for  the  prisoners,  submitted  the  following  points  to  the  Court: 
1st.  The  jury  should  have  been  diretted  to  find  the  prisoners 
guilty  on  one  or  other  of  the  counts  only ;  and  2nd.  That  the 
verdict,  as  found,  was  not  sufiicient  to  support  either  count. 
The  doubt  arose,  it  was  contended,  by  the  word  "afterwards," 
introduced  in  the  second  count. 

The  case  was  fully  argued  before  the  fifteen  Judges,  who 
considered  the  conviction  right,  and  the  prisoners  were  after- 
wards both  executed. 

In  the  present  case  the  prisoner  Theal  is  convicted  of  the 
minor  offence  charged  in  the  indictment,  and  acquitted  of  the 
greater  offence.  The  evidence  did  not,  in  the  opinion  of  the 
jury,  warrant  them  in  finding  him  guilty  of  the  intent 

In  Rassel  on  Crimes,  1  vol.  564,  it  is  stated  that  where  the 
coroner's  jury  have  found  a  verdict  of  manslaughter,  and  the 
grand  jury  a  bill  for  murder,  the  prisoner  has  been  arraigned 

^120.  AK.  882. 
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and  tried  on  both  the  inquisition  and  indictment  at  the  same        ^^^' 


time  (citing  for  this  Reg.  v.  Watters,  Hereford  Summer  Assizes,   Thk  Qukkn 
1841,  Cohnan,  Justice,  Ins.  Cases):     So  where  the  grand  juiy      treal. 
have  found  a  bill  for  manslaughter,  and  the  coroner's  jury  a  ver- 
dict for  wilful  murder,  (citing  8  C.  &  P.  160). 

From  these  authorities,  I  think  the  principle  is  clearly 
deducible  that  where  an  indictment  contains  a  count  for  mur- 
der and  a  count  for  manslaughter  against  a  prisoner,  and  where 
the  same  evidence  is  given  of  the  deceased  having  come  to  his 
or  her  death  by  the  same  prisoner,  no  objection  can  be  raised 
to  the  same.  The  prisoner  is  not  in  the  slightest  degree  preju- 
diced by  it,  and  the  Chief  Justice  was  fully  warranted  in  refus- 
ing to  quash  the  indictment.  As  to  the  second  point  resei*ved, 
I  think  the  evidence  was  clearly  admissible  ^o  shew  the  animus 
of  the  prisoner  towards  the  deceased,  and  to  sustain  the  charge 
in  the  first  count  of  the  indictment.  And  as  to  the  third  ground, 
that  the  evidence  was  insufficient  to  support  the  finding  of  the 
jury :  there  does  not  appear  to  me,  to  be  any  authority  for 
the  Judge  to  reserve  a  question  of  this  nature  for  the  Court. 
It  would,  in  effect,  be  granting  a  new  trial,  which  we  have  no 
authority  to  do.  The  Act  of  Assembly,  Revised  Stat.,  Cap.  159, 
Title  XL.  Of  Trial,  provides— 

"When  any  person  shall  have  been  convicted  of  any  offence  before 
any  Assizes,  the  Judge  presiding  at  such  Court,  may  reserve  any 
question  of  law,  which  may  have  arisen  during  the  trial,  for  the  con- 
sideration  of  the  Supreme  Couii;,  and  shall  Lave  authority  to  respite 
the  execution  of  the  judgment  until  the  said  Supreme  Court  shall 
decide  such  question." 

I  think  this  statute  does  not  authorize  the  Court  to  consider 
the  evidence,  but  only  questions  of  law  arising  in  the  course  of 
the  trial.  The  Chief  Justice  thought  the  evidence  admissible, 
and  no  grounds  were  urged  by  the  counsel  for  tJhe  prisoner,  but 
that  it  was  too  weak  to  sustain  the  finding  of  the  jury.  The 
juiy  were  the  only  party  to  consider  the  evidence.  The  learned 
Chief  Justice  left  the  case  fairly  to  them.  If  the  evidence  was 
weak,  the  jury  had  to  consider  the  matter ;  it  is  not  for  the 
consideration  of  this  Court.  I  forbear  referring  to  the  evidence 
in  the  Judge's  notes,  being  of  opinion  we  are  not  authorized  to 
go  outside  of  what  is  contained  in  the  matter  referred  to  in  the 
reserved  case — ^was  this  evidence  admissible  ?    If  the  evidence 
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^^2'  was  weak,  there  is  the  cleoieney  of  the  crown  to  be  appealed  to. 
Thb  Queev  I  am,  therefore,  of  opinion  this  conviction  must  stand  affirmed. 
Thjkal.  Allen,  C.  J.     On  the  first  point,  I  think  the  indictment 

ought  not  to  be  quashed. 

Both  counts  charge  the  prisoner  with  homicide ;  and  there  is 
no  greater  repugnancy  than  in  an  indictment  for  assault,  charg- 
ing in  one  count,  an  intent  to  murder,  and  in  another  count, 
an  intent  to  maim  and  disable,  as  in  Beffina  v.  Strangty^  though 
the  judgment  was  different  on  the  several  counts :  being  capital 
in  one,  and  not  in  the  other.  In  that  case,  the  prosecutor  was 
not  required  to  elect  on  which  count  he  would  proceed.  Nor 
is  there  any  greater  repugnancy  here,  than  in  an  indictment 
charging  the  prisoner  in  one  count  with  stealing  goods,  and  in 
another,  with  receiving  the  same  goods,  knowing  them  to  have 
been  stolen :  ns  in  Reg.  v.  Craddock;^  and  Beg.  v.  Hwniley.^ 
In  each  of  those  cases,  it  might  be  said,  that  it  was  uncertain 
which  offence  the  grand  jury  intended  to  find  the  bill  for.  The 
objection  in  this  case  was««ntirely  technical,  and  could  be  met 
by  a  technical  answer.  No  passible  injustice  was  done  the 
prisoner,  as  the  counsel  for  the  prosecution  having  elected  to 
proceed  on  one  count  only,  the  trial  was  in  fact  upon  an  indict- 
ment  containing  only  one  count.  I  thought  the  case  of  Rex  v. 
Young^  was  an  authority  for  the  practice  adopted  at  the  trial. 

As  to  the  other  points :  I  think  the  evidence  of  the  assaults 
prior  to  October  was  admissible,  at  all  events,  to  shew  the 
animus  of  the  prisoner.  I  also  think  there  was  evidence  to 
leave  to  the  jury,  and  that  I  had  no  right  to  withdraw  the  case 
from  them.  I  do  not  deny  that  a  mere  scintilla  of  evidence 
was  not  enough ;  but  I  think  there  was  considerably  more  than 
that  in  this  case.  The  medical  evidence  shewed  that  tiie  cause 
of  death  was  inflammation  of  the  liver,  and  that  it  might  be 
produced  by  a  kick  or  a  blow,  without  any  external  marks  of 
violence.  The  statement  of  the  deceased  made  to  Mrs.  Fau:  in 
the  presence  of  the  prisoner,  of  the  cause  of  her  black  eyes,  that 
he  had  struck  her  with  a  beer  bottle  and  knocked  her  down,  and 
that  she  fell  against  the  door  and  remained  on  the  floor  insen- 
sible for  a  considerable  time,  was  not  denied  by  him;  and 
though  he  did  not  admit  it,  but  said  he  did  not  remember  any- 
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thing  about  it,  the  jury  had  a  right  to  disbelieve  him  if  they  1S82. 
pleased ;  and  they  had  also  the  right  to  consider  his  statement  The  Queen 
to  Mrs.  Laura  Moore,  made  on  the  25th  October,  just  about  the  xheal. 
time  Mrs.  Theal  'was  confined  to  her  bed,  and  when  she  made 
the  statement  to  Mrs.  Fair,  and  to  say  whether  the  assault 
which  he  admitted  to  Mrs.  Moore,  was  not  the  same  assault 
which  brought  on  the  illness  of  the  deceased.  Her  symptoms, 
and  the  pain  she  complained  of  to  Dr.  White,  were  consistent 
with  the  fact  that  the  disease  which  caused  her  death  was  pro- 
duced by  the  prisoner's  violence,  and  by  his  knocking  her  down 
and  kicking  her  in  the  side  on  several  occasions.  In  Reg,  v. 
Heeson,^  on  an  indictment  for  the  murder  of  a  child  by  poison- 
ing, evidence  was  received  of  the  death  of  another  child  of  the 
prisoner  upwards  of  a  year  before,  under  symptoms  similar  to 
those  of  which  the  child  died  for  whose  murder  the  prisoner 
was  indicted :  the  object  being  to  shew  that  the  death  of  the 
child  was  not  accidental;  and  it  was  for  the  jury  to  draw 
that  inference.  Without  referring  more  particularly  to  the 
evidence,  which  has  been  already  so  fully  stated,  I  think  thei-e 
was  evidence  in  this  case  from  which  the  jury  were  justified 
in  inferring  that  Mrs.  Theal*s  death  was  not  produced  by  natural 
causes,  but  by  the  violence  and  ill-treatment  of  the  prisoner ; 
though  perhaps  the  evidence  was  somewhat  slight. 
Duff,  J,    I  concur  in  the  conclusion  of  the  majority  of  the 

Court 

Jvdgment  affi/rmed, 

114  Cox.  40. 
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1882.        THE  WHEELER  &  WILSON  MANUFACTURING  COMPANY, 

March.  APPELLANTS, 

AND  CHARTERS,  Respondent. 

Written  Contract — Fravdvletvt  miarepreseniationa — Tender — CoiisoL 

StatxUes,  c.  75 — Bill  of  sale  under. 

A.  beinff  in  treaty  with  the  plaintiffs  for  the  purchase  of  a  sewing  machine. 
siffned  an  agreement  stating  that  he  had  received  the  machine  of  the  value  of 
$05,  which  the  phuntifis  had  leased  to  him  for  nine  months  at  the  rent  of  16 
per  month,  fl5  being  paid  in  advance  at  that  time;  that  he  wonld  take 
care  of  the  machine,  ana  not  part  with  the  possession  of  it ;  and  in  case  he 
made  default  in  paying  the  rent  or  in  the  performance  of  the  agreeroeot, 
that  the  plaintiffs  might  take  possession  of  the  machine,  and  he  woukl  forfeit 
any  rent  paid  :  and  uie  plaintiffs  agreed  if  A.  paid  the  rent,  they  wonld  sell 
the  machine  to  him  for  one  cent  at  the  expiration  of  the  nine  months.  A 
having  made  default  in  paying  the  monthly  rent,  the  plaintiffs  demanded  the 
machine,  which  was  in  possession  of  the  defendant  under  a  bill  of  sale  from 
A  :  defendant  refused  to  give  it  up.  but  afterwards,  and  before  action  brought, 
tendered  the  plaintiffs  $14,  the  balance  of  the  $65  unpaid.  In  trover  for  the 
machine,  A.  swore  that  there  was  a  verbal  sale  of  the  machine  to  him  for  |65. 
of  which  he  paid  $15  at  the  time  ;  that  he  did  not  read  the  agreement  and 
the  plaintiffs  agent  told  him  at  the  time  he  signed  it  that  it  was  an  agreement 
to  secure  the  fiance  of  the  purchase  money  by  monthly  instalments.  The 
jury  having  found  a  verdict  for  the  defendant  on  a  question  left  to  them 
w^hether  the  plaintiffs'  agent  had  fraudulently  represented  to  A  the  contents 
of  the  written  agreement ; — 

HMy  per  Weldon,  Wrtmorb,  Palhxr,  and  King,  JJ.,  (Allek,  C.  J.,  dv^d- 
tante),  that  if  there  was  fraudulent  misrepresentation  respecting  the  writiiig» 
the  property  in  the  machine  passed  to  A.  under  the  verbal  agreement,  and  he 
had  a  nght  to  transfer  it  to  the  defendant. 

Per  Wbldok,  Palmer,  and  Kino,  JJ.,  that  even  if  the  property  did  not  vest  in 
A.  till  the  whole  price  was  paid,  the  tender  of  the  $14  oefore  action  woald 
prevent  the  plaintiff  from  recovering. 

Per  Allen,  C.  J.,  that  the  evidence  ofmisrepresentation  of  the  contents  of  the 
writing  was  unsatisfactory. 

Per  Allen,  C.  J.  and  Wbtmore,  J.,  that  if  the  property  in  the  machine  did 
not  vest  in  A.  till  the  whole  price  was  paid  there  was  a  wrongful  convernon 
by  the  defendant,  which  would  not  be  affected  by  the  subsequent  tender  of 
the  balance  of  the  purchase  money. 

An  agreement  for  a  conditional  sale  of  a  chattel,  with  the  lease  of  it  in  the 
meantime  at  a  monthly  rent,  is  not  a  bill  of  sale  under  GonsoL  Stat,  c.  75. 

Appeal  from  the  County  Court  of  Westmorland.  The  action 
in  the  Court  below  was  trover  for  a  sewing  machine.  The  de- 
fendant pleaded  not  guilty  and  gave  notices  of  defence  of  no 
property  in  the  plaintiff,  and  property  in  the  defendant  Tlic 
verdict  was  for  the  defendant. 

The  material  facts  are  stated  in  the  judgments. 

October  24th,  1881.  George  F.  Gregory  supported  the  appeal. 
The  contract  between  the  parties  having  been  reduced  to  writing 
and  McDonald  having  had  an  opportunity  of  reading  and 
making  himself  acquainted  with  its  contents,  the  evidence  of  a 
verbal  agreement  anterior  to  the  written  agreement  was  im- 
properly received ;  the  effect  of  it  was  to  control  the  written 
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instrument.    Chit.  Cont.  69 ;  Lewis  v.  Jonea.^     There  was  an       ^^^- 
entire  failure  to  establish  any  misrepresentation  amounting  to        The 
fraud.    The  representations  of  the  agent  of  the  company  were  wii^nMak- 
immaterial,  because  they  were  merely  as  to  the  legal  effect  of  u^acturinq 
the  agreement;  there  was  no  misstatement  of  the  contents,  and         v, 
no  attempt  was  made  to  prevent  McDonald  from  reading  it  and    Chabtebs. 
forming  his  own  conclusion  as  to  its  effects  before  signing  it. 

The  Bills  of  Sale  Act  (Consol.  Stat.  c.  75),  does  not  affect  this 
instrument,  because  it  was  not  intended  that  the  property  should 
pass  under  it.  It  was  not  a  bill  of  sale ;  it  was  a  lease  with  an 
^reement  to  sell  at  a  future  time  on  the  performance  of  certain 
conditions. 

Wells,  contra.  There  was  evidence  of  fraud  which  the  Judge 
was  bound  to  leave  to  the  jury,  and  they  having  found  for  the 
defendant,  the  Court  will  not  disturb  their  finding.  Rose.  Ev. 
22,  (ed,  1879);  Little  v.  Johnson;^  Benj.  on  Sales, section  428. 
McDonald  had  a  right  to  rely  on  the  statements  of  the  agent 
that  the  agreement  was  only  to  secure  the  future  instalments. 
Paiviore  v.  Colbv/m;^  Poivell  v.  Edmunds;*  1  Stark.  Ev.  672, 
(4ed.);  Doe  v.  Allen  ;^  Bobmsonv.  Vernon.^  There  can  be 
no  objection  to  the  manner  in  which  the  question  of  fraud  was 
left  to  the  jury.  If  McDonald  s  signature  to  the  agreement 
was  obtained  by  misrepresentations  as  to  its  contents  it  would  . 
be  void,  and  it  would  be  competent  for  the  defendant  to  set  up 
the  anterior  parol  sale  by  which  the  property  passed  to  Mc- 
Donald; and  the  defendant  having  tendered  the  balance  due 
before  action  brought,  the  plaintiff  would  at  most  be  entitled 
to  nominal  damages. 

The  instrument  should  have  been  filed  under  the  Bills  of 
Sale  Act.  It  was  an  assurance  of  property,  and  it  contained  a 
license  to  take  possession.  Its  object  was  to  secure  the  plain- 
tiffs' debt,  and  it  is  a  bill  of  sale  within  the  meaning  of  the  Act. 

Oregory,  in  reply.  If  the  defendant  intended  to  rely  on  the 
fact  that  McDonald's  signature  to  the  agreement  was  obtained 
hy  misrepresentation  or  fraud,  he  should  have  pleaded  or 
given  notice  of  this  defence.  The  cases  cited  do  not  apply  where 
the  party  has  had  an  opportunity  of  examining  the  writing  and 

u  a  &  a  606w  91  a,  M.  ft  R.  eo.  «8  t.  r.  ur. 

nK«rr406.  412Eut.U.  «7  C.  a  K  a  23L 

Vol  V.-P.  ft  a  61 


482 


HILABY    TEBH,  XLV.  VICTORIA. 


1882. 

Thb 

Wheeler  & 

WiuBoirMAN- 

UTACTUBINO 

Company 

V. 

Ghabtxeb. 


forming  his  own  opinion  as  to  its  meaning.    Doe  v.  AUen  was 
not  a  case  of  contract  at  all. 

I  fail  to  see  how  the  tender  could  affect  the  case.  If  there 
was  a  conversion  at  all,  it  was  complete  before  the  tender  was 
made  and  the  plaintiffs'  right  of  action  had  accrued.  A  sabse- 
quent  tender  would  not  affect  the  damages.  If  the  plamtiffi 
got  a  verdict  the  property  after  judgment  would  pass  to  the 
defendant,  and  appellants  would  be  entitled  to  substantial 
damages.  The  respondent  having  elected  to  impeach  the  con- 
tract with  McDonald  on  the  groimd  of  f  rau4  cannot  set  up  any 
other  contract  against  the  company;  therefore  the  property 
never  passed  out  of  the  Company,  and  the  refusal  to  deliver  was 
a  conversion.  The  verbal  agreement  as  proved  is  substantially 
the  same  as  the  written  contract. 

Ou/r.  adv.  vtdL 

The  following  judgments  were  now  delivered : — 

Falmeb,  J.    This  is  an  appeal  from  the  County  Court  of 

Westmorland.     The  action  was  trover  for  a  sewing  machine. 

The  evidence  shewed  that  the  plaintiffs'  agent,  Getchell,  sold  or 

leased  to  one  McDonald  the  machine  which  McDonald  sold  to 

the  defendant,  and  it  appears  to  me  that  the  property  in  the 

machine  passed  to  McDonald  at  the  time  of  the  delivery  thereof, 

or  when  the  defendant  tendered  the  admitted  balance  due 

thereon,  $14,  before  action  brought.    This  I  think  must  depend 

upon  what  took  place  between  Getchell  and  McDonald  at  that 

time,  and  inasmuch  as  the  defendant  has  the  verdict,  I  think  I 

am  bound  to  assume  that  the  defendant's  witness'  account  of 

the  transaction  is  the  true  one.    McDonald,  the  witness  says  as 

follows : 

**  Getchell  brought  the  machine  to  my  shop.  I  asked  him  the  price 
of  it,  he  said  $65.  I  asked  how  much  he  wanted  down ;  he  said  $15, 
afid  delivered  the  machine  to  me.  He  said  he  came  to  sell  me  the 
machine ;  he  said  the  machine  was  mine  if  I  paid  $15.  He  prepared 
the  paper  produced,  and  said  it  was  an  agreement  to  pay  the  halance 
at  $6  a  month.  Neither  he  nor  I  read  it  I  signed  it.  He  did 
not  mention  the  word  lease  or  renting  in  anyway." 

The  paper  McDonald  signed  was  as  follows : 

"  I  hereby  acknowledge  to  have  received  this  twentieth  day  of  Sep- 
tember, A.  D.  1877,  from  the  Wheeler  &  Wilson  Manufacturing 
Company  one  No.  7  Wheeler  &  Wilson  Sewing  Machine  (so  called),  Na 
19,554,  in  good  order  and  condition  and  to  my  entire  satisfactioD,  and 
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of  the  value  of  sixty-five  dollars,  which  said  machine  the  said  Wheeler 
k  Wilson  Manufacturing  Company  have  this  day  leased  to  me  for  the 
term  of  nine  months  from  this  date,  at  the  monthly  rent  or  sum  of  six 
dollars  payable  in  advance  on  the  twentieth  day  of  every  month  during 
the  said  term,  the  first  payment  of  fifteen  dollars  being  paid  at  the 
date  hereof. 

I  do  hereby  promise  and  agree  to  and  with  the  said  company  to 
rent  the  said  machine  for  the  time  above-mentioned,  and  to  pay  the 
said  rent  at  the  day  and  times  hereinbefore  mentioned  for  the  payment 
of  the  same.  And  further  to  pay  the  said  company  for  any  injury  and 
damage  done  to  the  said  machine  during  the  said  term,  or  so  long  as 
it  may  remain  in  my  possession,  reasonable  wear  and  use  excepted. 
And  further  to  pay  the  said  company  the  value  thereof  in  case  of  its 
I08B  or  destructionjby  fire  or  otherwise.  And  further,  not  to  dispose 
of  the  said  machine  nor  lend  nor  let  it  out  of  my  possession,  nor  alter 
nor  repair  the  said  machine  without  the  written  consent  of  the  said 
company  for  that  purpose  first  had  and  obtained.  And  further,  that 
I  will  at  all  times  during  the  said  term,  inform  the  said  company  or 
their  agent  at  Saint  John  of  the  whereabouts  of  the  said  machme ;  and 
in  case  of  my  removal  to  any  other  place  of  residence,  that  I  will, 
previous  to  such  removal,  inform  the  said  company  or  their  agent  of 
such  my  intention,  and  that  I  will  not  move  the  said  machine  without 
the  written  consent  of  the  said  company.  And  I  do  hereby  give  to 
the  said  company  or  their  agent,  full  power  and  authority  to  enter  in 
and  upon  the  premises  where  the  said  machine  is,  for  the  purpose  of 
viewing  the  same,  or  removing  it  should  occasion  require 

I  do  hereby  further  agree,  that  in  case  I  should  make  default  in 
payment  of  the  said  rent,  or  any  part  thereof,  at  any  of  the  days  or 
times  herein  mentioned  for  payment  of  the  same,  or  in  case  I  should 
violate  any  of  the  promises  and  agreements  herein  by  me  to  be  kept 
and  performed,  that  then  and  in  thisit  case,  the  said  company  by  their 
agent  shall  have  full  power  and  authority  to  enter  the  premises  at 
any  time  where  the  said  machine  is  placed,  and  remove  the  said 
machine  without  resorting  to  any  legd  process  whatever,  and  all 
moneys  paid  on  account  of  the  said  rent  shall  be  forfeited,  and  shall 
not  be  accounted  for  by  the  said  company.  And  further,  that  I  will 
obtain  or  deliver  to  the  said  company  a  writing  from  the  lessor  of  the 
premises  where  the  said  machine  may  he  used  or  placed,  that  he  the 
said  lessor  will  relinquish  all  right  and  claim  to  the  said  machine,  and 
will  not  seize  or  hold  the  same  for  rent  of  the  said  premises. 

And  the  said  company  hereby  agree  at  the  expiration  of  the  said 
term  of  nine  months,  to  sell  and  deliver  to  the  said  A.  J.  McDonald 
the  machine  so  hired  as  aforesaid,  for  the  sum  of  one  cent,  provided 
the  said  A.  J.  McDonald  has  well  and  truly  paid  the  said  rent  at  the 
days  and  times  herein  mentioned  for  the  payment  of  the  same. 

And  it  is  expressly  agreed  by  the  parties  hereto  that  this  clause  or 
agreement  for  the  sale  of  the  said  machine  shall  not  be  binding  on  the 
said  company  in  case  the  said  A.  J.  McDonald  shall  not  keep  and 
perform  all  and  every  the  promises  and  agreements  herein  contained, 
on  ibe  part  oi  the  said  A«  J.  McDonald  to  be  kept  and  performed. 
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In  witness  whereof  the  said  parties  hereto  have  hereunto  sabscribed 
their  names  this  twentieth  day  of  September,  A.  D,  1877. 

(S'd).  WHEELER  &  WILSON  MFG.  CO., 

per  T.  U.  Getchkll. 

(S'd).  A.  J.  Mcdonald. 

Signed  in  the  presence  of  the  above,  having  been  read  over  by  me 
to  the  lessee  who  seemed  perfectly  to  understand  the  same. 

(S'd).  T.  U.  GETCHELL 

I  accept  notice  of  the  foregoing  lease,  and  renounce  all  right  to 
seize  the  sewing  machine  herein  mentioned,  or  to  obtain  any  privilej^v 
in  the  same  for  the  present  or  future  rent  of  the  premises  leased  by 
me  to  the  above-named  lessee. 

Dated  the day  of 187. 

McDonald  paid  $15  and  afterwards  $36  more,  in  all  $51  on 
the  machine,  and  then  gave  the  defendant  a  bill  of  sale  of  it. 
On  his  cross-examination  McDonald  stated  that  what  Getchell 
said  was  that  the  machine  was  to  be  his  when  he  paid  the  bal- 
ance, and  that  he  had  ample  opportunity  to  read  the  writing  if 
he  chose  to  do  so.  Afterwards  McDonald  not  having  paid  the 
balance  the  plaintiffs*  agent  took  the  machine  from  him,  the 
defendant  forbidding  him,  and  the  defendant  afterwards  took 
it  from  such  agent,  and  aftsrwards  and  before  action  brought 
tendered  to  plaintiffs'  agent  the  $14  due,  which  he  refused  to 
accept,  and  brought  this  action.  The  judge  left  it  to  the  jury 
to  say  whether  the  written  lease  was  obtained  by  fraud,  telling 
them  that  if  Getchell  fraudulently  represented  to  McDonald 
that  it  was  only  an  agreement  to  pay  the  price,  as  they 
had  verbally  agreed,  to  induce  McDonald  to  sign  it,  that  was 
evidence  of  fraud  that  they  might  consider.  I  think  such 
direction  was  entirely  correct.  Indeed  if  McDonald's  account 
of  the  transaction  is  correct,  that  is  if  he  agreed  to  buy  the 
machine  for  $65, — $15  down,  and  the  balance  in  monthly  pay- 
ments of  $6  each,  and  that  to  induce  McDonald  to  sign  a  care- 
fully drawn  lease  of  the  machine  purchased,  by  which  not  only 
was  the  property  to  remain  the  plaintiffs'  until  the  whole  was 
paid,  but  also  containing  an  agreement  that  McDonald  never 
made  or  heard  of,  that  he  had  leased  it  at  $6  a  month,  and  that 
such  monthly  payments  were  rent  only,  and  if  such  rent  was  not 
paid  on  the  very  day  it  fell  due,  all  the  money  he  had  paid,«id 
the  machine  was  the  plaintifb'  and  McDonald  would  have  no 
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right  whatever  under  it,  the  plaintiffs'  agent  falsely  told  Mc-        ^882. 
Donald  that  it  was  an  agreement  to  pay  the  balance  as  agreed;        The 
this  in.  my  opinion  was  such  a  fraud  as  to  render  such  writing  wiSwMan- 
void,  and  the  rights  of  the  parties  would  remain  under  the  rFAcnmiNo 
verbal  agreement  between  them  just  the  same  as  if  no  writing  v. 

had  been  signed  at  all.  The  fact  that  McDonald  was  able,  and  Chabtehs. 
had  an  opportunity  to  read  the  paper,  would  be  a  fact  that  the 
jury  might  consider  to  discredit  McDonald's  statement  that  the 
real  agreement  between  them  was  different  from  what  was  con- 
tained in  the  writing,  if  the  two  parties  had  given  different 
accounts  of  the  transaction;  but  that  is  for  the  jury.  In  this 
case,  by  Getcheirs  own  account,  he  does  not  pretend  that  there 
WQs  any  such  agreement  as  that  contained  in  the  writing  talked 
of  between  them,  and  he  would  not  swear  that  the  writing 
itself  was  ever  read.  Under  such  circumstances,  what  pretence 
can  there  be  that  McDonald  ever  assented  to  the  terms  of  that 
writing,  and  is  it  not  a  gross  wrong  for  him  to  write  out  an 
agreement  that  was  never  made  and  get  McDonald  to  sign  it, 
by  telling  him  that  it  was  the  agreement  they  had  made,  when 
he  must  have  known  such  statement  was  false? 

The  next  question  is,  if  this  lease  is  void,  whose  property  in  law 
was  the  machine  at  the  time  this  action  was  brought  ?  In  my 
opinion  it  did  not  belong  to  the  plaintiffs  at  that  time  no  matter 
whose  account  of  the  transaction  is  correct ;  but  it  belonged 
either  to  the  defendant  or  to  McDonald.  It  was  agreed  to  be 
sold  and  delivered  to  McDonald  for  $65,  and  it  was  to  be  his 
when  he  paid  the  fifteen  dollars,  or  at  all  events  when  he  paid 
the  whole.  McDonald  paid  all  but  $14,  and  this  the  defendant 
tendered  the  plaintiffs'  agent,  which  he  refused  to  accept  before 
action.  If  the  property  was  to  be  McDonald's  upon  the  pay- 
ment of  this  sum  which  he  agreed  to  pay,  then  when  he  per- 
formed his  part  of  the  agreement,  that  is,  paid  or  tendered  the 
full  price,  the  property  would  be  his.  The  plaintiffs  could  not 
prevent  McDonald  from  performing  his  part  of  the  agreement 
by  refusing  to  accept  the  payment.  All  McDonald  had  to  do 
to  perform  the  agreement  was  to  do  all  that  was  to  be  done 
by  himself,  and  that  was  done  when  he  or  his  assignee  tendered 
the  money  to  the  plaintiffs  or  their  agent. 

A  great  deal  has  been  said  before  us  about  this  iastrument 
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188^       being  a  bill  of  sale,  but  I  do  not  see  how  that  question  can  arise 
The        in  the  case,  for  if  it  contained  the  true  agreement  between  the 
Wnw^MAN-  pfi^^>  And  it  was  void  by  the  Bills  of  Sale  Act  only,  then  no  title 
uFAcruBiNo   would  have  passed  [from  the  plaintifl&  to  McDonald,  and  the 
v.  property  would  still  be  in  the  plaintiffs.    Such  an  instrument,  if 

Cha&te^.  j^  Jji^  ijg^Q  made  as  a  bona  ,^c26  leasing  of  the  goods,  and  what 
was  contained  in  it  was  the  true  and  only  agreement  between 
the  parties,  it  would  not  I  think  be  a  bill  of  sale  within  the 
Act  because  no  sale  would  have  been  intended,  but  only  that 
the  plaintiffs  would  be  obliged  to  sell  upon  certain  things  being 
done  at  particular  times,  and  in  the  meantime  it  was  simply 
a  demise  of  it  at  a  real  rent ;  the  fact  that  this  was  not  the 
real  transaction  in  this  case  but  this  was  intended  by  both  par- 
ties to  be  a  sale  and  no  demise  of  it  was  ever  agreed  to  by  Mc- 
Donald, and  that  the  real  bargain  was  that  the  plaintifl^  agreed 
to  sell  and  McDonald  agreed  to  buy,  and  that  the  price  should 
be  paid  partly  down  and  partly  by  instalments,  but  all  as  pur- 
chase money  even  although  it  was  understood  that  it  should 
remain  the  property  of  the  plaintiffs  until  the  whole  purchase 
money  was  paid ;  and  the  plaintifl^'  agent  after  receiving  the 
SI  5  as  agreed  pretending  to  prepare  a  writing  setting  out  the 
real  agreement,  deliberately  prepared  an  agreement  of  an  en- 
tirely different  nature,  and  one  which  I  think  no  man  in  his 
senses  would  make,  shewing  that  McDonald  had  agreed  to  pay 
rent  instead  of  purchase  money,  and  the  plaintiff  was  only 
IJbund  to  give  McDonald  the  title  in  case  eveiy  payment  was 
made  on  the  very  day  it  fell  due.  Then  to  induce  McDonald 
to  sign  it,  to  falsely  tell  him  that  it  was  an  agreement  to  pay 
the  purchase  money  as  agreed,  I  think  that  under  such  circum- 
stances the  jury  had  a  perfect  right  to  infer  that  the  plainti&' 
agent  knew  such  statement  was  false  and  made  to  induce  Mc- 
Donald to  sign  without  reading,  although  he  had  ample  oppor- 
tunity to  do  so,  and  is  I  think  good  evidence  of  fraud  to  vitiate 
such  agreement,  and  the  transaction  stands  as  though  the 
writing  was  never  made;  and  the  real  parol  agreement  and  the 
payments  m^iide  under  it  operate,  and  as  I  have  already  said, 
take  the  property  out  of  the  plaintiffs,  on  payment  or  tender  of 
the  whole  price  agreed  to  be  paid,  it  follows  that  the  defendant  s 
judgment  iiii  the  Court  below  should  stand. 
Kino,  J.    I  am  of  the  same  opinion. 


Chabtebs. 
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The  instrument  executed  by  Getchell  and  McDonald  Iq  very       ^^^ 
similar  to  that  which  in  Crawcour  v.  Salter^  was  held  to  be  a        The 
mere  hiring  agreement  and  not  a  bill  of  sale.    If  then  the  par-  wilsonMan- 
ties  intended  a  transaction  of  sale  and  purchase  the  instrument  ujactubino 
did  not  express  their  true  intention,  and  if  McDonald  was  led    ^    v. 
to  execute  it  by  fraudulent  misrepresentations  of  its  character 
made  by  plaintiffs'  agent,  the  fraud  so  attaching  to  the  instni- 
ment  vitiates  ii     Then  if  the  instrument  is  avoided  what  is 
the  position  of  the  parties  ?    It  is  said  in  Leake  on  Contracts 
p.  397  that  if  the  party  defrauded  elects  to  avoid  the  contract 
in  fact  made  he  cannot  charge  the  other  party  with  any  other 
contract,  as  presumptively  or  impliedly  arising  out  of  the  trans- 
action, but  he  is  merely  remitted  to  the  remedies  for  the  fraud, 
and  for  the  recovery  of  his  property,  in  this  case  the  money 
paid  under  the  contract.    Here  however  there  is  some  evidence 
outside  of  the  instrument  of  an  express  contract  of  sale  and 
purchase,  all  the  terms  of  which  can  be  made  out  independently 
of  the  written  instrument,  and  there  is  also  a  delivery  and  ac- 
ceptance of  the  goods  and  part  payment  of  the  price,  and  when 
the  written  instrument  which  purported  to  be,  and  was  intended 
(by  one  of  the  parties  at  least)  to  be  the  record  of  the  transac- 
tion is  avoided  for  fraud,  the  transaction  itself  may  be  supported 
on  proof  of  the  original  express  contract.    This  is  not  to  make 
a  contract  for  the  parties,  but  is  simply  to  give  effect  to  the  con- 
tract in  fact  made  by  them. 

Wethobe,  J.  The  plaintiffs  claim  the  machine  in  question 
was  their  property,  and  was  leased  to  one  McDonald  for  nine 
months  at  86  per  month,  payable  in  advance:  in  default  of  any 
payment  plaintiffs  to  be  entitled  to  take  possession  of  it ;  Mc- 
Donald failing  to  make  payment  of  the  rent  or  to  perform  any 
of  the  various  provisions  in  the  alleged  written  agreement,  was 
to  forfeit  all  claim  to  the  machine  and  all  payments  made.  The 
alleged  agreement  which  was  signed  by  McDonald  was  a  most 
particular  and  stringent  one,  and  if  the  transaction  between 
McDonald  and  the  plaintiffs  was  as  alleged  by  the  plaintiffs 
and  stated  in  the  signed  paper,  no  doubt  the  plaintiffs  would 
be  entitled  to  recover.  McDonald  gives  a  very  different  version 
of  the  matter :  he  says  the  machine  was  sold  and  clclivered  to 

iL.  &  18  Ch.  D.  80. 
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1882.       him  under  a  verbal  agreement  by  which  the  prop^y  was  to 
The         he  his  immediately.     He  was  to  pay  S15  down,  and  the  balance 
Wheeler  k  \^  monthly  payments  of  S6.     Under  McDonald's  statement,  if 
uFACTURiNo   truc,  thc  machine  passed  to  him ;  he  alleges  he  paid  the  $15, 
^^^^     and  had  subsequently  paid  in  instalments  $36,  in  all  Sol.    Mc- 
Chartbrs.    Donald  says  the  plaintiffs'  agent  wished  him  to  sign  a  paper 
which  the  agent  said  was  an  agreement  to  pay  the  balance  by 
instalments  of  S6  a  month;  that  neither  McDonald  or  the  agent 
read  it,  and  he  (McDonald),  though  he  had  full  opportunity 
to  read  it,  took  the  agent's  word  as  to  the  contents  of  paper, 
and  signed  it,  believing  it  was,  as  represented,  only  an  agree- 
ment to  pay  $6  instalments  monthly. 

It  was  contended  that  the  agent  fraudulently  and  by  misre- 
presentation induced  McDonald  to  sign  a  paper  representing 
the  agreement  to  be  entirely  different  from  what  it  really  was. 
The  question  of  the  fraudulent  representation  was  left  to  the 
jury,  and  they  found  that  the  agent  did  fraudulently  misrepre- 
sent the  contents  of  the  agreement,  and  that  the  agreement 
was  as  McDonald  stated.  So  far  as  the  property  would  be 
McDonald's  he  transferred  it  to  the  defendant  by  a  bill  of  sale 
which  was  registered.  Previous  to  bringing  the  action,  the 
balance,  $14,  due  on  the  machine,  was  tendered  to  the  plaintifis 
by  the  defendant.  The  tender  of  the  $14  I  do  not  think  affects 
the  case  under  the  finding  of  the  jury. 

A  point  was  made  by  the  defendant's  counsel  respecting  the 
non-registry  of  the  document  given  by  McDonald  to  the  plain- 
tiffs, he  contending  it  was  invalid  against  the  defendant  in 
consequence  of  its  not  being  registered ;  but  as  the  jury  by 
finding  the  document  was  obtained  by  fraudulent  representa- 
tion and  therefore  void,  in  fact  that  there  was  no  legally 
existing  document  to  register,  any  decision  as  to  the  necessity 
of  registering  it  is  unnecessary. 

The  jury,  under  what  I  think  was  a  proper  direction  of  the 
learned  County  Court  Judge,  have  found  the  alleged  agreement 
under  which  the  plaintiffs  claim,  to  be  a  fraudulent  operation, 
and  therefore  void,  and  that  the  machine  was  sold  and  delivereJ 
&s  testified  to  by  McDonald,  I  see  no  reason  for  disturbing  the 
verdict.    The  appeal  I  think  should  be  dismissed  with  costs. 

Allen,  C.  J.  I  agree,  though  with  some  doubts,  that  this 
appeal  should  be  dismissed. 
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I  am  not  satisfied  that  McDonald,  who  agreed  with  Qetchell       1882. 
for  the  purchase  of  the  sewing  machine,  did  not  know  exactly        Thb 
the  nature  of  the  writing  which  he  signed ;  that  it  was  only  a  'v^^^wMan- 
conditional  agreement  of  sale,  and  that  the  property  was  not  to  ufacturino 
be  his  till  the  whole  price  was  paid.    He  admitted  that  he 
could  have  read  the  paper  if  he  had  chosen ;  and  his  evidence 
of  what  Qetchell  said  about  the  property  being  his,  is  contradic- 
tory and  unsatisfactory.    However,  the  jury  have  found  that 
Getchell  did  misrepresent  the  contents  of  the  writing,  therefore 
no  question  can  now  be  raised  on  that  point. 

I  do  not  see  that  the  tender  of  the  $14  by  the  defendant 
strengthens  his  case.  If  the  property  in  the  machine  did  not 
pass  to  McDonald  till  the  whole  price  was  paid,  there  was  a 
wrongful  conversion  by  the  defendant  when  he  forcibly  took 
it  from  the  plaintiffs  agent,  and  his  afterwards  tendering  the 
814,  would  not  relieve  him  from  liability  for  his  wrongful  act, 
though  the  plaintiffs  might  only  be  entitled  to  recover  nominal 
damages.  I  should  have  been  better  satisfied  if  we  had  power 
to  order  a  new  trial  in  this  case.    (a). 

Weldon,  J.     I  concur  in  the  judgments  of  my  brothers 

Palmer  and  King. 

Appeal  diamiesed  with  costs. 


OOLWELL  ET  AL.,  Appellants, 

AND 

ROBINSON  ET  AL.,  Bespondents. 

Equity — Appeal  papers — When  to  he  printed — Entry  of  cause — Ap- 
plication  to  strike  cause  off  docket — RuU  of  HUary  Term,  1881 — 
Practice, 

The  Court  (WnvoRX,  J.,  disientiDg)  refnaed  to  strike  a  canee  off  the  Equity 
Appeal  paper  by  reason  of  the  appeal  papers  not  having  been  printed  and 
filed  as  required  by  rule  of  Hilary  Term,  1881,  when  good  oause  was  shewn 
for  the  delay. 

On  the  first  day  of  the  present  term,  T.  C.  Alien  moved  on 
behalf  of  the  respondents  to  strike  this  cause  off  the  Equity 
Appeal  Paper,  on  the  ground  that  the  appeal  papers  had  not 
bean  printed  and  filed  with  the  Clerk,  as  required  by  Rule  of 
Hilary  Term,  1881.    A  rule  Tiisi  having  beeii  granted,  on 

(a>    See  LewU  ▼.  MeOabt,  21  Am.  Law  Rey.  817,  as  to  oonditknial  sales. 
Vol  v.— P.  a  R  62 


1882. 


March, 
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-_i^?L_  February  18th,  E.  L,  Wetmore,  Q.  C,  shewed  cause,  and  read 
CoLWKLL  an  affidavit  of  the  appellants'  solicitor,  stating  that  the  appeal 
RoBnfsoN.  papers  had  not  been  printed  owing  to  inability  of  the  printers 
who  were  engaged  to  do  the  work.  The  notice  required  by 
Consol.  Statutes,  c.  49,  sec.  61,  was  properly  served  on  the  re- 
spondents' solicitor;  and  under  the  rule  of  Easter  Term,  1881, 
he  contended  the  Judge  was  light  in  granting  an  order  that 
the  cause  be  set  down  for  hearing  on  the  appeal  paper  of  the 
present  term.  The  case  could  nbt  be  dealt  with  until  reached. 
DixoUy  contra,  contended  that  the  affidavit  read  had  not 
shewn  sufficient  excuse  for  the  delay  in  printing  and  filing  the 
papers.  Fourteen  days  having  elapsed  between  the  settling  of 
the  minutes  and  the  first  day  of  the  present  term,  the  cause 
must  be  entered  on  the  appeal  paper :  Consol.  Statutes,  c.  49, 
sec.  61.  But  the  rule  of  Hilary  Term,  1881,  expressly  requires 
that  no  entry  shall  be  made  until  the  appeal  papers  have  been 
printed  and  filed  with  the  clerk.  The  Court  should  be  astute 
to  have  its  own  rules  strictly  adhered  to.  If  through  any  un- 
avoidable cause  the  papers  were  not  printed,  application  should 
have  been  made  on  the  first  day  of  term  for  further  time. 

No  such  application  had  been  made. 

Cur,  adv.  wit 

The  following  opinions  were  now  delivered : 

Allen,  C.  J.  We  think  the  application  to  strike  this  cause 
ofi*  the  appeal  paper  should  not  be  granted. 

Wetmore,  J.  This  application  is  to  strike  this  cause  from 
the  docket  by  reason  of  the  appeal  papers  not  having  been 
printed  and  filed  with  the  Clerk  of  the  Pleas  in  pursuance  of 
the  rule  of  Hilary  Term,  1881,  44  Vic. 

By  the  rule  of  Trinity,  31  Vic,  (1868),  whenever  an  appeal 
is  made  from  a  Judge  in  Equity  the  Court  may  order  the 
whole  or  any  part  of  the  pleadings,  evidence,  judgment,  or 
other  proceedings  to  be  printed.  The  rule  of  Hilary,  44  Vic., 
is  that  all  appeals  from  a  Judge  in  Equity  and  all  special  cases 
be  printed  and  filed  with  the  Clerk  of  the  Pleas  before  the 
opening  of  the  Court  on  the  first  day  of  the  term  at  which 
such  cases  are  to  be  argued ;  and  that  copies  for  each  of  the 
judges  be  filed  with  the  clerk  at  the  same  time ;  and  that  until 
such  appeals  and  special  cases  are  so  filed,  no  entry  thereof 
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shall  be  made  on  the  respective  papers.    This  latter  rule  seems       ^882. 
to  supersede  that  of  Trinity,  31  Via,  as  it  specificjally  requires     Oolwkll 
appeals  and  printed  cases  to  be  filed  in  all  cases  before  the    RoBuisoir. 
appeal  can  be  entered,  while  the  former  only  authorizes  the 
Court  to  direct  the  whole  or  any  part  of  the  proceedings,  etc., 
to  be  printed,  which  order,  I  apprehend,  the  Court  could 
make  at  any  time  pending  the  appeal.  ^ 

The  minutes  of  the  decree  were  settled  more  than  fourteen 
days  before  the  first  day  of  Silary,  so  that  under  sec.  61,  cap. 
49  Consol.  Statutes,  the  appeal  required  to  be  entered  the  first 
day  of  Hilary.  The  wording  of  the  Act  is,  "  and  such  appeal 
shall  be  heard  at  the  term  next  after  the  settling  of  such 
minutes  provided  fourteen  days  have  elapsed  between  the 
settling  of  such  minutes  and  the  first  day  of  the  term."  The 
necessary  notices  were  given.  The  cause  was  set  down  for 
hearing  at  the  present  Hilary  under  rule  2  of  Easter,  1881,  (44 
Vic.)  by  the  Equity  Judge  and  everything  necessary  to  com- 
plete the  entry  was  perfected  except  that  the  appeal  papers 
were  not  printed  and  filed  as  required  by  the  rule  of  44  Vic. 
Cause  was  shewn  against  the  application  and  it  very  clearly 
appeared  that  the  necessary  papers  could  not  reasonably  have 
been  printed  in  time  to  file  previously  to  the  actual  entry  of 
the  cause,  and  I  think  it  may  very  fairly  be  conceded  that 
such  circumstances  were  put  forward  as  that  on  a  proper  ap- 
plication being  made  the  first  day  of  term  the  Court  would 
have  given  further  time  to  enter  the  cause  or  file  the  necessary 
printed  papers.     No  such  application,  however,  was  made. 

It  was  contended  the  rule  of  Hilary,  44  Vic,  was  in  contra- 
vention of  the  provision  of  sec.  63,  cap.  49,  and  so  far  inopera- 
tive. Sec.  63  is,  **  in  all  cases  of  appeal  it  shall  be  the  duty 
of  the  appellant  to  have  all  pleading:^  evidence  and  papers 
necessary  for  the  purposes  of  the  appeal  printed  in  time  for 
the  appeal  to  be  argued  at  the  Term  at  which  it  is  set  down 
for  that  purpose,  and  the  Court  shall  dismiss  such  appeal  if 
Buch  pleadings,  evidence  and  papers  are  not  so  printed  unless 
good  cause  be  shewn  for  the  delay."  On  this  section  it  was 
argued  that  if  the  printed  papers  were  filed  at  any  time  before 
the  appeal  was  actually  called  on  for  alignment,  there  was  full 
compliance  with  the  Statute  and  the  rule  of  Court  could  not 
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^^^  be  allowed  to  contravene  the  63rd  section,  and  its  direction  re- 
Ck>LwiLL  quiring  the  papers  to  be  printed  before  the  caase  was  entered, 
BoBDfsoK.  ^^^^  be  disregarded.  The  Statute  does  not  say  to  file  the 
papers  in  time  for  the  argument,  nor  does  it  state  any  spediic 
time  for  filing  them,  it  only  says  in  time  for  the  appeal  to  be 
argued  at  the  term  at  which  it  is  set  down  for  that  purpose. 
#  The  rule  does  say  what  that  time  is,  namely,  before  the  open- 
ing  of  the  Court  on  the  first  day  of  the  Term.  The  Judge  s 
order  directed  the  setting  down  of  the  cause  for  hearing  at 
Hilary,  it  was  noticed  for  ailment  and  the  Statute  required 
the  papers  to  be  printed  in  time  for  hearing  at  Hilary — ^that 
time,  by  the  practice  of  the  Court,  as  established  by  the  rule, 
was  before  the  opening  of  the  Court  on  the  first  day  of  Term. 
To  be  filed  in  time  to  be  argued  at  the  term  at  which  it  was 
set  down  for  hearing,  required  the  filing  of  the  papers  to  take 
place  before  the  opening  of  the  Court  on  the  first  day  of  the 
Term — ^if  not  so  filed  the  papers  would  not  be  filed  in  time  to 
be  so  heard.  I  think  it  very  reasonable  to  infer  that  the  Leg- 
islature in  enacting  that  the  papers  should  be  printed  in  time 
for  the  hearing  of  the  appeal,  meant  according  to  the  practice  of 
the  Court  I  cannot  see  that  there  is  any  want  of  harmony  be- 
tween the  63rd  section  and  the  rule.  No  entry  is  allowed  by 
the  rule  unless  such  appeals  are  filed  as  it  directs.  The  Statute 
says  the  appeal  shall  be  dismissed  if  such  pleadings,  evidence 
and  papers  are  not  so  printed  (which  I  have  endeavoured  to 
shew  reasonably  means  according  to  the  rules  and  practice  of 
the  Court)  unless  good  cause  be  shewn  for  the  delay ;  the  rale 
and  the  Act,  I  think,  can  be  worked  together  in  perfect  har- 
mony. But  suppose  they  cannot  be  so  worked,  by  sec.  3rd  of 
the  Act  **  the  Court  may  and  they  are  hereby  required  from 
time  to  time  to  make  sjich  general  rules  and  orders  as  may  be 
necessary  for  canying  the  purposes  and  provisions  of  this 
chapter  into  effect  and  for  regulating  the  times,  forms  and 
mode  of  procedure  and  practice  of  the  said  Court ;  and  the 
judges  of  the  said  Court,  or  a  majority  of  them,  may  and  are 
hereby  empowered  by  any  such  general  hile  to  rescind,  alter, 
add  to  or  amend  any  of  the  provisions  of  this  chapter  relating 
exclusively  to  the  practice  or  mode  of  procedure  in  ^e  said 
Court."    Tibia  section  expiessly  gives  power  to  the  judges  to 
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regulate  the  times,  forms,  etc.,  and  why  should  the  Court  under        ^^^ 
this  section  not  have  power  of  fixing  the  time  for  filing  the     Colwkll 
printed  papers ;  but  if  the  rule  is  expressly  in  contravention  of    robhcbok. 
section  63,  what  is  to  prevent  the  Court  making  the  rule  un- 
der the  latter  pari  of  section  3,  as  it  relates  exclusively  to  the 
practice  or  mode  of  procedure  in  the  said  Court. 

I  do  not  see  that  the  rule  contravenes  the  C3rd  section,  but 
if  it  does  I  think  the  Court  has  power  to  make  it  under  section 
3.  If  there  was  good  cause  for  extending  the  time  for  filing 
the  papers,  under  section  63  all  the  appellants  had  to  do  was 
to  ask  for  an  extention  of  time  which  the  Court  would  of 
course  grant  upon  a  proper  application. 

The  application  for  further  time  should,  I  think,  emanate 
from  the  appellant,  he  should  not  lay  by  until  the  hearing  of 
the  respondent's  motion  to  strike  the  cause  from  the  appeal 
paper,  if  he  does,  the  Court  might  not  then  be  disposed  to 
grant  it.  The  payment  of  the  costs  of  the  motion  should  be 
required.  It  is  a  very  easy  matter  for  the  appellant  to  apply 
for  time  if  he  has  good  cause  therefor.  If  the  time  is  not 
worth  applying  for  it  is  not  worth  having.  The  rule  is  per- 
fectly clear  and  I  think  is  a  very  proper  one,  and  I  will  state 
why  I  think  it  a  proper  one  by  supposing  a  case,  and  one  not 
unlikely  to  happen  unless  this  rule  is  enforced.  That  of  a 
suitor  having  a  decree  against  him  which  he  wishes  to  delay 
the  operation  of,  at  the  same  time  not  having  the  least  idea  of 
prosecuting  an  appeal  or  going  to  the  expense  of  printing  the 
necessary  papers.  Under  sec.  61  he  gives  the  requisite  notice 
to  the  c^yposite  party  and  to  the  judge  who,  under  rule  No.  2 
of  Easter,  44  Vic,  is  then  obliged  to  make  an  order  for  hearing 
and  the  clerk  would  be  bound  to  enter  the  cause  without  any 
papers  being  filed,  and  there  it  remains  until  called  on  for 
argument  and  is  then  dismissed  in  consequence  of  the  papers 
not  being  filed.  In  the  present  state  of  the  docket  it  is  diffi- 
cult to  say  what  serious  length  of  time  might  elapse  before  the 
cause  is  reached,  or  what  disastrous  consequences  might  arise 
in  consequence  of  the  decree  not  being  carried  out.  If  the 
rule  is  upheld  this  could  not  happen,  the  cause,  if  the  minutes 
were  settled  fourteen  days  before  the  term,  would  have  to  be 
enttfed  th»  ficst  day  of  next  term,  this  could  not  be  effected 
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^882.  without  having  the  necessary  papers  fileH,  and  there  would  at 
Ck)LWELL  all  events  be  a  certain  guarantee  of  the  appellant's  ^^ceritv, 
RoBuisoN.  i^ainely,  the  expense  of  printing  the  necessary  papers.  Though 
the  appeal  may  be  no  stay  of  proceeding  in  the  suit,  still  it  is 
hardly  fair  a  party  should  have  to  go  on  with  a  suit  in  the  face 
of  an  appeal  without  the  protection  of  the  rule  when  it  can 
so  readily  be  afforded. 

If  the  appeal  is  really  a  sincere  one  no  diflSculty  could  arise 
by  reason  of  the  want  of  time  to  print  the  papers,  for  the 
appellant  on  affidavit  could  apply  for  what  time  he  wanted 
and  the  Court  would  as  a  matter  of  course  give  him  whatever 
time  he  shewed  good  cause  for  asking. 

I  cannot  see  the  prudence  of  making  a  clear  and  positive 
rule  one  term  and  the  next,  or  a  few  terms  after,  and  after 
consideration  too,  ruling  directly  contrary  to  its  provisions,  in 
fact,  entirely  ignoring  it  Such  a  course  tends  to  unsettle  the 
practice,  and  to  my  mind,  very  seriously  impairs  the  consid- 
eration the  rules  of  this  Court  are  entitled  to  and  should  and 
would  otherwise  receive.  While  the  rule  is  in  force  let  it  be 
acted  upon.  If  its  provisions  are  imprudent,  repeal  or  alter 
them.  This  application,  I  think,  should  succeed  unless  the 
Court  grant  time  for  filing  the  papers  on  payment  of  costs. 

Weldon,  J.  The  rules  and  the  Statutes  are  a  little  in  con- 
flict, but  I  must  adhere  to  the  law.  I  think  the  application 
should  be  refused. 

Palmer,  J.  The  question  in  this  case  is  the  practice  on  ap- 
peal frem  the  decision  of  a  Judge  in  Equity  under  the  61st 
section  of  chap.  49  of  the  Consol.  Statutes,  where  fourteen  days 
have  elapsed  after  .the  settling  of  the  minutes  and  the  next 
term  of  the  Court,  and  the  appellant  has  not  had  time  to  print 
the  case.  This  question  depends  upon  the  section  referred  to 
and  the  63rd  section,  a  general  rule  made  in  Hilary  Term, 
1881,  and  another  like  rule  made  in  Easter  Term  of  that  year, 
to  construe  these  I  think  they  must  be  all  read  together,  and 
if  they  conflict  the  Statute  will  operate  and  the  rules  fall,  as 
far  as  they  so  conflict.  The  part  of  the  61st  section  affecting 
this  matter  enacts  as  follows :  "And  such  appeal  shall  be  heard 
at  the  term  next  after  the  settling  of  such  minutes,  provided 
fourteen  days  have  elapsed  between  the  settling  of   such 
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minntes  and  the  first  flay  of  the  term.  If  such  minutes  are  ^Q^- 
not  settled  more  than  fourteen  days  before  the  first  day  of  the  (^olwell 
term,  the  party  intending  to  appeal  shall  enter  the  same  on  the  bobimsox. 
appeal  paper  of  the  term  next  after  the  settling  of  the  minutes, 
but  the  hearing  of  such  appeal  may  be  postponed  until  the 
second  term  thereafter  by  order  of  the  judge,  which  shall  be 
made,  unless  good  cause  is  shewn  to  the  contrary,  and  such 
order  may  direct  the  time  of  serving  the  grounds  of  appeal/' 
The  63  section  enacts  "  that  in  all  cases  of  appeal  it  shall  be 
the  duty  of  the  appellant  to  have  all  pleadings,  evidence  and 
papers  necessary,  etc.,  printed  in  time  for  the  appeal  to  be 
argued  at  the  term  at  which  it  is  set  down  for  that  purpose, 
and  the  Court  shall  dismiss  such  appeal  if  such  are  not  so 
printed,  unless  good  cause  is  shewn  for  the  delay."  Before  this 
Statute  was  passed  there  were  rules  of  this  Court  directing 
that  all  such  appeals  should  be  entered  upon  an  appeal  paper ; 
then  the  rule  of  Hilary  Term,  1881,  was  ordained  which  is  as 
follows :  "  That  all  appeals  from  the  decision  of  a  Judge  in 
Equity,  etc.,  be  printed  and  filed  with  the  Clerk  of  the  Pleas 
before  the  opening  of  the  Court  on  the  first  day  of  the  term  at 
which  such  ciises  are  to  be  argued,  and  that  copies  for  each 
of  the  judges  be  filed  with  the  clerk  at  the  same  time,  and, 
until  such  appeals  are  so  filed,  no  entry  thereof  shall  be  made 
on  the  respective  papers."  And  the  rule  made  in  the  Easter 
Term  following  is  as  follows:  "Whenever  a  judge  receives 
notice  of  appeal  under  the  61st  section  of  chap.  49  of  the  Consol. 
Statutes,  he  shall,  on  the  application  of  either  party,  order  the 
same  to  be  set  down  for  hearing  at  the  term  of  the  Supreme 
Court  next  after  such  application,  and  the  Clerk  shall  there- 
upon enter  the  same  upon  the  proper  paper,  and  the  same  shall 
be  heard  when  reached,  and  if  not  then  prosecuted,  such  ap- 
peal shall  be  dismissed  with  costs,  unless  the  Court  shall,  upon 
good  cause  shewn,  postpone  the  hearing  of  such  appeal." 

The  first  thing  to  ascertain  is  what  is  the  efiect  of  the  Stat- 
ute operating  on  the  practice  of  the  Court  at  the  time  it  passed. 
It  says  that  the  appeal  shall  be  heard  at  the  next  term  after 
the  minutes  are  settled.  I  think  this  can  only  mean  that  it 
should  be  entered  on  the  proper  paper  of  that  term  and  heard 
when  reached,  unless  such  bearing  was  postponed  for  good 
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^882.  cause.  That  it  could  not  mean  that  the*caiiae  ahonld  be  abso- 
CoLwsLL  lutely  disposed  of  in  the  then  next  term  in  all  cases,  for  this 
RoBUfsoN.  woul^  often  be  impossible  from  the  Coart  not  being  able  to 
get  through  the  business  that  preceded  it,  and  it  is  also  appa- 
rent from  the  63rd  section,  by  which  the  appellant  is  to  be 
allowed  further  time  to  print  the  papers,  before  the  cause  is 
argued  upon  good  cause  being  shewn.  I  therefore  think  that 
what  is  meant  is  that  unless  the  minutes  are  settled  fourteen 
days  before  the  term,  the  cause  must  be  entered  on  the  proper 
paper  for  hearing  at  that  term,  and  the  case  printed  in  time 
to  be  argued,  that  is  before  it  is  reached,  and  if  not  reached, 
at  all  events,  during  the  term.  If  this  is  not  done  the  re- 
spondent is  entitled  to  move  to  dismiss,  which  is  done  if  no 
good  cause  is  shewn  for  the  delay.  If  I  am  right  in  this,  it 
follows  that  the  part  of  the  rule  of  Hilary  that  directs  that  no 
entry  of  the  appeal  can  be  made  on  the  paper  until  the  case  is 
printed,  conflicts  with  the  Statutes,  and  it  is  therefore  void  pro 
tanto,B,nd  it  appears  to  me  that  the  whole  of  that  rule  conflicts 
with  the  Statute,  for  ^ow  can  a  printed  copy  of  the  case  be 
filed  before  the  opening  of  the  Court  at  the  term  in  which  the 
cause  is  to  be  argued,  when  the  Statute  directs  that  it  may  be 
printed  in  time  for  the  case  to  be  argued,  and  even  after  that> 
and  after  the  whole  of  that  term,  upon  good  cause  being 
shewn? 

The  rule  of  Easter  is  useful  as  settling  the  practice  to  have 
the  appeal  dismissed  either  under  the  63rd  section  when  the 
case  is  not  printed  or  where  the  appellant  fails  to  appear  and 
support  his  appeal  when  reached,  and  also  to  get  it  on  the 
paper  when  the  appellant  neglects  to  do  so.  Upon  the  whole, 
I  think  the  proper  practice  is  for  the  appellant  to  procure  an 
order  under  the  rule  of  Easter  to  set  the  cause  down  for  hear- 
ing at  the  next  term  after  the  settling  of  the  minutes,  and 
when  they  are  settled,  fourteen  days  before  such  term,  to  be 
diligent  and  get  the  case  printed  and  the  proper  number  of 
copies  filed  before  it  is  reached  to  be  argued,  and  at  all  events, 
during  that  term,  even  if  not  reached,  if  he  does  not  do  this 
when  so  reached,  the  respondent  can  move  to  have  the  appeal 
dismissed,  which  will  be  done  unless  the  appellant  shews  good 
cause  under  the  63rd  section  why  the  case  has  not  been  printed 
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If  the  case  has  been  printed  and  the  appellant  does  not  appear        IS^ 
to  support  his  appeal,  it  will  be  dismissed  under  the  rule  of     Colwbll 
Easter,  unless  good  cause  is  shewn  to  the  contrary.     The  above    RoBmsoN. 
construction  of  the  Statute  and  rules,  in  my  opinion,  makes  a 
reasonable  and  convenient  practice,  and  under  it,  it  will  only 
be  necessary  for  an  order  to  postpone  the  hearing  of  an  appeal 
until  it  is  reached,  when  the  minutes  are  settled  less  than  four- 
teen days  before  a  term. 

But  it  is  argued  that  section  3rd  of  chap.  49  of  Consol. 
Statutes  authorizes  the  Court  by  general  rule  to  repeal  any  of 
its  provisions  as  far  as  they  relate  to  practice  or  the  mode  of 
procedure.  Without  discussing  how  far  it  was  competent  for 
the  Legislature  (who  alone  had  power  to  legislate  on  the  sub- 
ject) to  delegate  such  power  to  the  Court,  or  whether  the  rule 
of  Hilary  Term,  before  referred  to,  does  by  implication  repeal 
so  much  of  the  63rd  section  which  gives  the  whole  term  to 
print  the  papers  and  that  the  Act  and  not  the  rule  should  fall. 
If  the  rule  stands  I  think  the  effect  would  be  to  repeal  the 
Statute  pro  tanto,  and  would  have  a  much  greater  effect  upon 
it  than  merely  altering  the  practice  or  mode  of  procedure,  for 
it  would  deprive  a  party  of  the  absolute  right  to  appeal  in 
many  cases.  Suppose  the  minutes  settled  sixteen  days  before 
the  term,  each  party  has  twenty  days  after  in  which  to  appeal, 
consequently  the  notice  need  not  be  given  until  af^r  the  first 
day  of  the  next  term,  und  if  so  it  would  be  impossible  to  print 
the  papers  before  the  term  for  this  notice  is  one  of  the  papers 
that  must  be  printed.  By  the  the  61st  section  of  tbe  Act  the 
appeal  must  be  entered  at  the  next  term,  which  can  be  done, 
if  the  party  is  allowed  to  do  so,  without  printing,  but  the  rule 
declares  that  appeals  shall  not  be  entered  until  printed. 

I  also  think  that  if  the  Court  had  the  power  to  repeal  the 
part  of  the  63rd  section  referred  to,  by  general  rule,  they  have 
not  done  so.  I  do  not  think  the  rule  was  ever  intended  to  alter, 
conflict  with  or  repeal  any  part  of  the  Statute,  for  before  I 
would  infer  the  Court  intended  that,  I  would  inquire  the  rule 
to  say  so  in  plain  terms.  The  rule  in  no  way  mentions  the 
section  referred  to,  and  I  think  it  must  have  been  made  im- 
providently  without  thinking  of  the  provisions  of  the  section, 
or  that  the  rule  conflicted  )¥ith  it,  and  as  the  Court  has  power 
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to  disregard  its  own  rule  and  the  rule  conflicts  with  the  Stat- 
ute, we  can  and  I  think  must  be  governed  by  the  Statute  and 
not  by  the  rule  where  they  are  in  conflict  If  the  Legislature 
had  power  to  delegate  its  power  of  repealing  acta  to  any  body, 
I  apprehend  such  delegated  power  must  be  exercised  in  strict 
conformity  with  the  power  so  given,  and  it  is  a  rule  that  when 
it  can  be  inferred  that  the  power  was  not  intended  to  be  exer- 
cised, the  Court  cannot  consider  this  to  have  been  done :  see 
Brookman  v.  Halea,^  and  I  think  I  may  fairly  infer  that  if 
this  Court  ever  intended  to  repeal  any  part  of  the  Statute  thej 
would  have  said  so  in  plain  words  and  not  left  it  to  be  inferred 
by  doubtful  implication. 
Kino,  J.    I  agree  with  the  majority  of  the  Court* 

Applioatian  refused. 


1882. 


March, 


THE  BANK  OP  NOVA  SCOTIA,  v.  GUSHING,  w  al. 

Siamp  Act  (42  Vic,  c.  17) — Double  stamping  under  See.  IS  A  25— 
Holder — Reaeonable  time — IneolverU  Act  See,  136 — LiahHity  wider. 


Defdndsnto  draw  «  biUof  exchsDge  in  three  parte  on  8.  in  liveipoel,  peyaUe  to 
their  own  order,  indoreed  it,  and  sent  it  to  the  plaintifiGi*  nuuuger  with  e  letter 
reqaeetiog  him  if  agreeable  to  place  it  to  defendants*  oredit  at  beat  rates  dm- 
■ible,  ana  also  reoueeting  the  manager  to  put  on  nooowtry  stamps  and  deaoot 
from  proceeds.  Stamps  were  put  on  the  bill  in  the  bank,  but  it  did  not 
apjpear  by  whom,  ana  they  were  not  oanoelled.  The  bank  disooonted  the 
bill,  and  the  defendants  reoeived  the  proceeds.  The  bill  wan  not  aocevted ; 
and  in  an  a^on  by  the  bank  against  the  drawers,  the  1st  count  of  the  decb- 
ration  statea,  in  addition  to  the  nsnal  allegations  of  drawing  «nd  didionor  of 
the  bill,  that  the  defendants  falsely  and  fraudulently  represented  that  they  had 
a  right  to  draw  it,  whereby  the  piaintiffit  were  indnoea  to  disoount  it,  aiid  to 
advance  the  defendants  money  upon  it.  The  pUintifis  having  failed  to  prove 
the  count  on  the  bill — 

ffM,  That  as  the  charge  of  fraud  was  alleced  to  have  been  in  referenee  to  the 
money  obtained  by  Sie  defendants  on  tne  bill,  they  were  not  IttUe  under 
section  136  of  the  Insolvent  Act,  though  the  plaintiffs  obtained  a  verdict 
against  them  for  the  same  demand  on  a  count  for  money  lent. 

On  the  trial,  only  one  of  the  parts  of  the  bill  was  offerea  in  evidence,  snd  oh- 
jection  having  been  taken  to  the  stamp,  the  manager  of  the  bank  proved  that 
he  had  no  knowledge  of  the  defect  till  then.  The  evidence  to  disprove 
knowledge  and  the  areuments  of  counsel  extended  into  the  second  day  of  the 
trial,  when  a  double  croty  stamp  was  affixed  to  the  btU,  and  H  was  receiTed 
in  evidence. 

Held,  per  Allkk,  C.  J.,  Wbtmori  and  Palmxb,  JJ.,  (Knro,  J.,  disseatmx), 
That  the  manager  of  the  bank  having  only  a  lunited  authori^  to  issue  toe 
bill  when  properly  stamped^  and  the  stam^ng  being  insufficient  the  defend- 
ants were  not  liable. 

Per  Allhn,  0.  J.,  That  section  13  of  the  Stamp  Act  (42  Vic.,  c.  17)  an^riai« 
the  affixing  of  double  duty  stamps,  did  not  anply,  where  the  holder  of  in 
unstamped  bill  received  it  from  tne  drawer  witn  instmotions  to  stamp  it 

itv.a&tf, 
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Per  Aixuf,  C.  J.»  and  Wkldon,  J.,  That  where  a  bankiiig  company  becomea  the         I69i, 
holder  of  an  unstamped  bill  with  instmctions  to  stamp  it,  and  they  do  it  in 


sufficiently,  they  are  precluded  by  section  25  of  the  Stamp  Act,  from  rectify-  ^^  Bi^K  of 
ing  the  error  by  affixug  double  duty  stamps  at  the  trial,  though  they  have  ^ova  ScxyriA 
not  been  previously  aware  of  the  defect.  ^  ^« 

Per  Palkbb»  J.,  1.  That  under  section  26,  it  was  the  dutjr  of  the  bank  to  affix  COSRIKO« 
the  double  duty  stamps  at  the  first  reasonable  opportunity  after  discoyering 
the  defect ;  and  it  was  too  late  to  do  so  on  the  trial  on  the  second  day  after 
the  defect  was  brought  to  their  knowledge.  2.  That  if  double  dutv  stamps 
could  be  affixed,  it  was  sufficient  to  affix  them  to  the  part  of  the  bill  o£feied 
in  cTidenoe. 

This  case  was  tried  before  King,  J.,  at  the  St.  John  Circuit 
in  March,  1881. 

The  declaration  contained  a  count  on  a  bill  of  exchange 
drawn  by  the  defendants  to  their  own  ord^  on  P.  Sutherland 
&  Co.,  of  Liverpool,  for  £400  at  ninety  days,  against  a  shipment 
by  a  vessel  called  the  Nina.  In  addition  to  the  usual  allega- 
tions, this  count  contained  a  charge  under  the  136th  section  of 
the  Insolvent  Act  of  1875,  alleging  that  the  defendants  falsely 
and  fraudulently  represented  that  they  had  a  right  to  draw  the 
bill,  whereby  the  plaintiffs  were  induced  to  discount  it,  and  to 
advance  the  defendants  money  upon  it.  The  declaration  also 
contained  the  common  counts.  The  plaintiffs  failed  to  prove  the 
count  on  the  bill  of  exchange,  and  HLs  Honor  told  the  jury  that 
the  fraud  was  not  proved.  A  verdict  for  $2143.43  was  taken 
for  the  plaintiflb  by  consent,  subject  to  leave  reserved  to  the 
defendants  to  move  to  enter  a  nonsuit  or  verdict  in  their  favor. 
The  facts  are  fully  stated  in  the  judgments. 

October  15th,  1881.  Weldon,  Q.  (7.,  was  heard  in  support  of 
the  motion  to  enter  a  nonsuit  or  a  verdict  for  the  defendants. 

The  first  part  of  the  bill  was  offered  in  evidence  after  hav- 
ing the  whole  amount  of  the  double  duty  affixed  to  it.  It  was 
not  shown  that  other  parts  were  properly  stamped.  [Palmer, 
J.,  If  that  part  was  properly  stamped,  would  it  not  be  fair  to 
presume  that  others  were  ?]  Probably  it  would :  but  if,  as  in 
this  case,  the  part  offered  was  shown  to  be  improperly  stamped 
that  presumption  would  be  gone.  The  Marine  Investment  Co. 
v.  Haseside.^  It  would  not  do  to  put  a  stamp  sufficient  for  the 
whole  bill  on  one  part  when  it  was  drawn,  but  each  part  must 
have  the  proper  stamp  on  it,  and  if  not  properly  stamped,  each 
part  must  have  the  proper  double  duty  stamp  put  upon  it. 
Stat  of  Can.  42  Tic.,  cap.  17,  sees.  4, 10, 11, 12, 13. 

III.  B.  6,  B.  Ii.  OM. 
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^882.  Plaintiffs  could  not  double  stamp  in  any  case :  the  Act  only 

The  Bank  of  authorizes  a  holder  who  has  no  knowledge  of  the  defective 

\  stamping  to  double  stamp.     The  plaintiffs  were  the  parties  who 

CusHiNo.     were  to  stamp  in  the  first  place,  and  as  a  matter  of  law  tley 

must  be  conclusively  presumed  to  have  known  of  the  defective 

stamping. 

The  double  stamping  was  too  late  under  section  25th  of  the 
Stamp  Act.  The  bank  were  bound  to  stamp  immediately  upon 
knowing  of  the  defect.  ''Knowing"  in  this  section,  means 
having  the  means  of  knowledge. 

If  the  bill  was  not  properly  stamped,  it  is  not  available  for 
any  purpose,  and  cannot  be  given  in  evidence  to  support  the 
common  counts.  There  was  no  other  evidence  under  the  com- 
mon counts,  and  defendants  were  entitled  to  a  nonsuit. 

loth  and  17th.     Oeo,  G.  GrUbeH,  Q,  C,  contra. 

The  plantiffs  were  not  parties  to  the  bill  until  after  it  van 
stamped.  Taylor,  the  plaintiffs'  manager,  acted  as  the  agent 
for  the  defendants  in  putting  on  the  stamps,  and  there  is 
therefore  no  presumption  of  law  that  the  plaintiffs  knew  of  the 
defective  stamping.  It  was  proved  that,  as  a  matter  of  fact, 
they  had  no  knowledge  of  the  defect  until  their  attention  was 
called  to  it  at  the  trial,  and  they  then  had  a  light  to  double 
stamp :  Curran  v.  Morgan,^  The  time  when  the  double  duty 
must  be  paid  is  the  same  under  both  section  13  and  section  25, 
that  is,  within  a  reasonable  time  after  knowledge  of  the  defect 
In  this  case  the  double  stamps  were  put  on  within  a  reasonable 
time  after  knowledge.  The  time  which  elapsed  between  acquir- 
ing knowledge  of  the  defective  stamping,  and  the  putting  on 
the  double  duty  stamps,  was  occupied  in  arguing  the  question 
raised  as  to  our  right  to  double  stamp,  and  in  shewing  the  plain- 
tiffs did  not  know  of  the  defect  until  their  attention  was  called 
to  it  at  the  trial.  The  Judge  had  to  be  satisfied  on  these  points 
before  the  double  duty  stamps  could  be  put  on :  Leonard  v. 
Foahay,^ 

It  was  sufficient  to  double  stamp  the  part  held  by  the  plain- 
tiffs.   The  Act  is  remedial  and  should  have  a  liberal  construc- 
tion.   If  it  were  held  necessary  to  stamp  each  part,  holders 
would  be  practically  deprived  of  the  relief  which  it  was  the 
18  Puff.  e4L  vs  Pug.  oet 
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intention  of  the  Act  to  give  them,  for  the  double  stamps  must        ^Q^« 
be  put  on  immediately  the  defect  is  discovered,  and  the  party  The  Baxk  of 
suing  does  not  usually  hold  more  than  one  of  the  parts.  ^^^^  ^^^^^^^ 

The  learned  Judge  was  wrong  in  withdrawing  from  the  jury  Cushino. 
the  questions  of  fraud  and  false  pretences  under  section  136  of 
the  Insolvent  Act,  and  in  refusing  to  allow  the  plaintifl^'  coun- 
sel to  address  the  jury  on  those  questions.  There  was  evidence 
that  the  defendants  falsely  represented  that  they  had  a  right  to 
draw  the  bill  against  the  cargo  of  the  ship  Nina,  and  that  in 
consequence  of  their  representations  they  received  the  money. 
If  the  fraud  is  proved,  and  the  plaintiffs  are  entitled  to  recover 
on  the  common  count,  they  have  made  out  a  case  under  the 
136th  section  of  the  Insolvent  Act.  The  allegation  of  fraud 
may  be  applied  to  any  count. 

Wddon,  Q.  C,  and  Tuck,  Q,  C,  contra. 

The  plaintiffs  aver  that  the  defendants  obtained  the  money 
on  the  bill  of  exchange  by  false  and  fraudulent  representations. 
Before  they  can  recover  for  the  fraud,  they  must  prove  this 
averment.  This  can  only  be  done  by  putting  the  bill  in  evi- 
dence, which,  owing  to  the  defective  stamping  was  not  available 
for  any  purpose.  Byles  on  Bills,  473  (13th  ed.) ;  Jardine  v. 
Payne ;^  Jones  v.  Ryder ;^  Jones  v.  Hanford;^  Barry  v. 
Ucgan.^ 

Cur,  adv.  vult 

The  following  judgments  were  now  delivered : 

Palmer,  J.  The  first  question  -in  this  case  is,  whether  the 
bill  of  exchange  in  question  was  binding  on  the  defendants 
under  the  provisions  of  the  Dominion  Act  42  Vic,  chap.  17, 
commonly  called  the  Stamp  Act.  The  facts  of  the  case,  as  far 
as  I  think  them  material  to  determine  this  question,  are  as  fol- 
lows : — The  defendants  wrote  the  bill,  signed  it,  but  did  not 
stamp  it,  and  inclosed  it  to  the  plaintiffs  in  a  letter  addressed 
to  their  manager  at  Saint  John,  authorizing  him  to  affix  and 
cancel  the  necessary  stamps,  and  then  discount  it  with  the 
plaintiffs  and  place  the  proceeds  to  the  credit  of  the  defendants 
in  the  bank.  The  manager  placed  the  proper  stamps  upon  the 
bill,  but  did  not  cancel  them,  by  putting  the  drawer  s  initials 
or  the  date  upon  them  as  required  by  the  Act.    No  doubt  he 

iiai^AiLm       .    M1L&W8&  s2Pi]flr.467.  «2P.&B.466. 


SOS  miABT   TEBir,  XhV.  VtCTOBU. 

I8g2>       intended  to  do  so,  but  forgot  it.    He  delivered  the  bill  in  that 

Thb  Bakk  or  state  to  the  bank,  who  discounted  it,  and  placed  the  proceeds 

Nova  SooHA  ^  ^j^^  defendants*  credit  as  directed.    The  bank  forwarded  the 

CusHUfo.     bill  to  Liverpool  for  acceptance,  which  was  refused.    At  the 

trial,  one  part  of  the  bill  was  produced  and  offered  in  evidence 

before  noon  of  the  first  day  of  the  trial,  when  it  was  discovered 

that  the  stamps  were  not  marked  on  such  part.    Considerable 

discussion  and  evidence  were  offered  in  relation  to  the  omission. 

Matters  remained  in  this  state  until  the  next  day  about  eleven 

o'clock  in  the  forenoon,  when  the  plaintiffs  decided  to,  and  did 

put  on  the  double  stamps  required  by  the  12th  section  of  the 

Act 

The  bill  was  in  three  parts,  one  of  which  only  was  prodaoed 
at  the  trial,  and  to  that  the  whole  of  the  amount  of  the  double 
stamps  was  affixed,  and  the  question  is,  whether  under  these 
circumstances,  the  defendants  are  liable  as  drawers  of  this  bill 
The  12th  section  of  the  Act  referred  to,  in  effect  enacts  a<i  fol- 
lows :  ''  That  if  any  person  makes,  draws,  &c.,  any  bill  of  ex- 
change, chargeable  with  duty  (which  this  was),  before  the  duty 
has  been  paid  by  affixing  tlie  proper  stamps,  such  person  shall 
thereby  incur  a  penalty  of  SlOO,  and  such  bill  shall  be  of  no 
effect  in  law  or  in  equity.  But  no  party  to,  or  holder  of  any 
such  instrument,  shall  incur  any  penalty  by  reason  of  the  duty 
thereon  not  having  been  paid  at  the  proper  time,  and  by  the 
proper  party,  provided  that  at  the  time  it  came  into  his  hands 
it  had  affixed  to  it  stamps  to  the  amount  of  the  duty  apparently 
payable  upon  it,  and  that  he  had  no  knowledge  that  they  were 
not  affixed  at  the  proper  time,  and  by  the  proper  party,  and 
that  he  pays  the  double  duty  provided  by  the  next  section."  I 
think  it  is  plain,  under  this  section,  the  penalty  would  be  in- 
curred if  the  stamp  was  not  affixed  before  the  draft  was  drawn. 
That  being  the  law ;  when  the  defendants  in  this  case  wrote 
out  th6  paper  writing  in  the  form  of  a  Inll  of  exchange,  signed 
and  sent  it  to  the  manager  of  the  bank,  and  in  writing  author- 
ized him  to  properly  stamp  it  and  then  discount  it;  they  in  effeet 
authorized  such  manager  to  draw  the  bill  and  put  it  in  dreala- 
lon  as  their  agent  It  surely  ought  not  to  be  inferred  that  they 
roke  the  law  and  incurred  the  penalty,  or  intended  to  do  so. 
think  I  am  bound  to  infer  that  they  never  intended  or  author- 


HILARY    TERM,  XLV.  VICTOBIA,  SOS 

ized  the  bill  to  be  drawn :  that  is,  as  I  understand  it,  part  with  ^^'^ 
it  to  the  payee  or  indorser  until  it  was  properly  stamped,  and  Ths  Bank  or 
only  when  so  properly  stamped  was  the  manager  authorized  to  ^^^i,, 
do  80.  And  when  such  manager,  as  the  defendants'  official  Cvsimco. 
agent  in  that  behalf,  with  only  that  limited  authority,  whether 
intentionally  or  not,  attempted  for  the  defendants  to  issue,  or 
in  other  words  to  draw  the  bill,  to  bind  them  without  properly 
stamping  it,  he  had  no  authority  to  do  so,  and  it  cannot  bind 
them  at  all.  In  my  opinion  they  have  a  perfect  right  to  deny 
both  in  this  action,  or  in  any  proceeding  for  the  penalty,  that 
they  ever  drew  the  bill  or  authorized  it  to  be  drawn  as  it  was 
drawn ;  and,  in  fact,  all  they  did  was  to  authorize  their  agent, 
who  had  no  authority  otherwise,  to  do  it  in  a  special  manner, 
by  stamping  it,  which  authority  he  did  not,  as  he  was  boi^nd 
to  do,  pursue.  In  fact  he  did  an  act  for  the  defendants,  profess- 
ing to  act  as  their  agent  to  discount  this  bill,  which  if  they  had 
authorized  it,  must  have  made  them  liable  for  the  penalty. 
The  law  on  this  subject  is  fully  discussed  in  Attwood  v.  Mun- 
nings  ;^  Bank  of  Bengal  v.  Madeod  ;*  Fearn  v.  Filica  ;•  where 
it  is  expressly  laid  down  that  where  a  special  agent  has  only 
authority  to  make,  endorse,  or  issue  bills  of  exchange,  and  he 
does  so,  but  not  in  the  way  authorized  by  his  principal,  such 
principal  is  not  liable  on  such  bills,  even  in  the  hands  of  an 
innocent  indorsee  for  value.  This  being  my  opinion,  it  is  un- 
necessary for  me  to  discuss  the  further  questions  raised  in  the 
case :  whether  the  putting  the  double  stamps  on  so  long  after 
the  discovery  of  the  mistake,  or  whether  they  co\ild  be  all  put 
on  one  part  of  the  bill.  However,  I  may  say  that  I  think  they 
could  all  be  put  on  one  part — all  the  parts  together  only. make 
one  bill  and  one  instrument,  and  the  ISth  section  enacts  that 
the  holder  may  affix  the  double  duty  to  such  instrument ;  un- 
like the  putting  the  duty  on  in  the  tirst  instance  under  the 
4th  section,  which  requires  them  to  be  put  partly  on  each. 
And  there  is  reason  for  this,  for  at  that  time  all  the  parts  would 
be  present,  and  it  could  be  done ;  but  a  holder  may  often  have 
received  only  one  part  when  he  discovers  the  bill  was  not 
properly  stamped. 

On  tike  other  point:  the  13th  section  allows  him  to  put 

iTaaaiTB.  >7 Hoore  p.  ois!  17M.&0.  61SL 
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1382.  on  the  double  duty  as  soon  as  he  acquires  the  knowledge 
The  Bakk  or  of  its  not  being  properly  stamped ;  and  the  25th  section 
Nova  ^Scotia  ^uj^^^  Jj^  effect,  that  notwithstanding  any  thing  contained  in 
CusHnfo.  the  Act,  any  bank  that  receives,  or  becomes  the  holder  of 
any  instrument  not  properly  stamped,  who  does  not  immedi- 
ately on  receiving  or  becoming  the  holder  properly  stamp  it 
shall  not  recover  on  the  instrument.  Whether  or  not  this 
means  that  the  bank  shall  stamp  on  receipt,  even  although  they 
did  not  know  of  the  defect,  or  that  the  fixing  of  the  stamps 
when  they  made  the  discovery  would  be  a  proper  stamping 
within  the  meaning  of  the  Act  or  not ;  it  is  dear,  at  all  events, 
that  it  must  be  done  immediately  on  such  discovery;  and  we  are 
called  upon  to  say  what  is  the  meaning  of  this  word  "  immedi- 
ately" in  this  section.  The  rule  laid  down  for  construction  of 
statutes  is:  That  all  words  found  therein  must  have  their 
ordinary,  popular  and  grammatical  meaning,  unless  there  is 
something  in  the  context  to  shew  that  some  other  meaning  is 
intended.  Adopting  this  rule,  I  think  this  word  meant  that 
the  person  to  stamp  should  at  once  make  up  his  mind  to  do  so, 
and  take  the  ordinary  method  reasonably  to  accomplish  it: 
thus,  if  it  was  discovered  on  Sunday,  or  out  of  biisiness  hours, 
I  think  they  would  have  a  right  to  wait  until  the  usual  business 
day  and  business  hour  to  do  it ;  and  if  the  person  was  engaged 
in  some  other  matter  that  would  delay  him  only  a  short  time, 
or  the  ])ill  or  the  stamps  could  not  be  got  at  for  some  time,  all 
that  would  be  necessary  would  be  to  do  it  when  it  reasonably 
could  be  done.  On  the  other  hand,  I  think  that  unless  the 
bank  proceeds  to  stamp  at  the  first  reasonable  opportunity  for 
so  doing,  according  tathe  usual  course  of  the  business  of  human 
affairs,  they  do  not  do  so  immediately ;  and  more  particularly 
do  they  not  do  this,  if  they  do  not  at  once  recognize  and  admit 
the  necessity  of  it ;  and  if  instead,  think  over  the  doing  what  the 
•statute  says  they  must  do  immediately,  and  mistake  what  the 
statute  does  require,  and  for  that  reason  do  not  do  anything  re- 
quired by  the  statute,  or  if  they  think  they  can  enforce  payment 
without  complying  with  the  statute,  and  expend  a  day  in  tiying 
^^  4o  this,  and  then  after  the  lapse  of  a  whole  day  double  stamp, 
not  think  that  I  can  say  that  they  did  so  immediately. 
»llows,  that  in  my  opinion,  this  bill  is  not  valid*  J  think, 
3ver,    that  the    money    the    defendants    got    from    the 
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bank  is  i^ecoverable  on  the  common  counts,  and  a  verdict  should        188^ 
be  entered  for  the  plaintiffs  on  these  counts,  and  for  the  defend-  Thb  Bank  ov 
ants  on  the  special  count;  and  as  there  is  no  allegation  of  fraud  ^^^^^Scotia 
in  such  common  counts,  and  they  have  not  recovered  on  the     Cushiko. 
count  in  which  fraud  is  alleged,  the  defendants  cannot  be  con- 
victed of  fraud  in  this  action. 

Weldon,  J.  The  question  which  arises  in  this  case  is  upon 
the  stamping  of  the  bill  of  exchange  drawn  by  the  defendants 
upon  Peter  Sutherland,  jun.  &  Co.,  payable  to  them  or  their 
order,  and  indorsed  to  the  Bank  of  Nova  Scotia. 

[His  Honor  then  stated  the  circumstances  under  which  the 
stamps  were  affixed  to  the  bill.] 

The  defendants  contend  such  stamping  did  not  render  the 
bill  of  exchange  valid  under  the  Stamp  Act,  section  4  of  which 
requires  the  stamps  to  be  plac3d  on  each  part  of  a  bill  of  ex- 
change executed.  If  in  more  than  two  parts,  a  duty  of  one 
cent  on  each  part  for  the  first  $100  of  the  amount  thereof,  and 
a  further  duty  of  one  cent  for  each  additional  $100.  The  10th 
section  also  rcquii*es  the  person  affixing  adhesive  stamps,  or 
the  witness  attesting  the  same,  at  the  time  of  affixing  the  same, 
to  write  thereon  the  date  at  which  it  was  affixed,  for  the  pur- 
pose of  cancelling  the  same.  The  11th  section  directs  by  whom 
such  stamps  shall  be  affixed,  and  imposes  a  penalty  on  the  * 
maker,  drawer,  or  first  indorser  failing  to  affix  such  stamps, 
The  25th  section  declares  that — 

<<  Any  bank,  or  any  broker  who  makes,  draws,  or  issues,  or  negoti- 
ates, or  becomes  the  holder  of  any  instrument  not  duly  stamped,  either 
as  a  deposit,  or  in  payment,  or  as  a  security,  or  for  collection  or  other- 
wise, knowing  the  same  not  being  duly  stamped,  and  who  does  not 
immediately  on  making,  issuing,  negotiating,  or  presenting  for  pay- 
ment, or  paying,  or  taking,  or  becoming  the  holder  of  such  instrument 
affix  thereto  and  cancel  the  proper  stamps  within  the  meaning  of  this 
Acty  shall  incur  a  penalty  of  five  hundred  dollars  for  every  such 
offence ;  and  shall  not  be  entitled  to  recover  on  such  instrument,  or 
to  make  the  same  available  for  any  purpose  whatever,  and  any  such 
instrument  shall  be  invalid  and  of  no  effect  in  law  or  equity." 

The  bill  of  exchange  being  in  three  parts,  and  not  duly 
stamped  according  to  the  provision  of  the  said  Act,  cap.  17, 
how  can  the  plaintiffs  in  the  face  of  this  Act  recover  against 
the  defendants  the  amount  of  this  protested  bill  taken  by  the 
plaintifis  and  negotiated  and  caused  to  be  presented  for  aocept- 
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l^^  ance  and  payment,  and  protested  for  non-acceptance  ?  The 
Ths  Bakx  or  placing  thereon  at  the  trial  of  this  cause  double  stamps  under 
Nova  ^Scotia  ^^^^  jg^^j^  section  of  the  Act  does  not  assist  the  plaintiffs,  for 
CusHiNo.  they  do  not  bring  themselves  within  the  meaning  of  the  proviso 
contained  in  the  12th  section  of  the  Act.  Nor  can  the  plaintiffi 
avail  themselves  of  the  proviso  in  the  13th  section  of  the  Act, 
as  that  proviso  does  not  extend  to  bankers  or  brokers ;  but  the 
25th  section  makes  the  instrument  invalid  in  their  bands,  and 
of  no  effect  in  law  or  equity,  unless  they  immediately  on  re- 
ceiving or  becoming  the  holders  of  such  bill  affix  thereto  and 
cancel  the  proper  stamps  according  to  the  said  Act. 

The  bill  of  exchange  produced  in  evidence  in  this  cause  was 
not  stamped  and  cancelled  according  to  the  Act,  and  therefore 
the  bank  could  not  make  it  available  for  any  purpose  what- 
ever. I  am  therefore  of  opinion  the;  learned  Judge  was  right 
in  rejecting  the  evidence  to  shew  any  money  paid  by  virtue  of, 
or  under  that  bill  of  exchange.  The  cases  of  Street  v.  Quvn- 
ton,  Ourran  v.  Morgcm,  and  Leonard  v.  Foshay,  were  all 
decided  before  the  passing  of  the  Act  42  Victoria^  cap.  17.  Nor 
were  the  plaintiffs  or  either  of  them  in  those  cases,  bankers  or 
brokers.  I  do  not  think  the  return  from  tibe  Insolvent  Court 
was  property  admitted  to  sustain  the  money  eounta  ^e  biU 
*  of  exdlange  which  was  invalid  was  included  in  that  retmn; 

I  am  of  opinion  that  a  nonsuit  should  be  entered. 

Allen,  C.  J.  I  think  the  plaintiffi  are  not  entitled  to  recover 
on  the  counts  on  the  bill  of  exchange,  for  three  reasons : — 1st. 
Because  the  defendants  never  authorized  them  to  issue  the  biU 
till  it  was  properly  stamped.  2nd.  Thai  the  plaintifls  were 
not  such  hplders  of  the  IhU  as  were  authorized  to  affix  the 
double  duty  stamp,  within  the  meaning  of  the  13th  section  of 
the  Stamp  Act  And  3rd'.  Because  the  plaintiffs  received  the 
bill  knowing  it  not  to  be  duly  stamped,  and  did  not  iainiedi- 
ately  on  receiving  it  affix  the  proper  stamp. 

When  the  defendants  sent  the  bill  to  the  plaintiffs,  and  au- 
thorized them  to  put  the  stamps  upon  it,  and  send  it  to  England 
for  acceptance,  it  was  their  duty  not  only  to  affix  stamps  of  the 
proper  value,  but  to  cancel  them,  as  directed  by  the  10th  sec- 
tion of  the  Act,  so  as  to  make  it  a  legal  instrument ;  and  when 
tiiey  issued  tSie  bill'  without  such  caaoellatioB;  they  exceeded 
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their  authority  and  the  defendants  would  not  be  liable  to  them       1S82> 
on  this  bill.    Though  the  manager  of  the  bank,  to  whom  the  Thb  Bank  ov 
bill  was  sent  with  the  request  to  put  the  stamps  on  it,  did  not  ^^^-^^"^^""^ 
himself  affix  the  stamps,  but  probably  directed  it  to  be  done  by     Cushdio. 
a  derk,  the  bank  must  take  the  responsibility  of  his  omission 
to  cancel  the  stamps. 

In  addition  to  this,  I  think  the  plaintiflb  were  not  authorized 
under  the  13th  section  of  the  Act  to  affix  double  duty  stamps 
at  the  trial.  The  12th  section  imposes  a  penalty  upon  any 
person  who  makes,  draws,  indorses,  becomes  a  party  to,  or  pays 
any  promissory  note,  draft  or  bill  of  exchange  chargeable  with 
duty,  before  it  is  properly  stamped ;  and,  save  only  in  the  case 
of  paymenl  of  double  duty,  as  mentioned  in  the  next  section, 
the  note,  etc.,  shall  be  invalid.  But  it  provides  that  no  party 
to,  or  holder  of  any  such  instrument  shall  incur  such  penalty, 
if  ^  at  the  time  it  came  into  his  hands,  it  had  affixed  to  it 
stamps  to  the  amount  of  the  duty  apparently  payable  on  it, 
and  he  had  no  knowledge  that  they  were  not  affixed  at  the 
prefer  time,  and  by  the  proper  party,  and  he  pays  the  double 
duty  as  soon  as  he  acquires  such  knowledge,  as  in  the  next  sec- 
tion provided."  The  13th  section  enacts  that  "any  holder"  of 
such  instrument  may  pay  double  duty  by  affixing  thereto 
stamps  of  double  amount  by  which  the  stamps  affixed  fall  short 
of  the  proper  duty ;  and  that  where,  in  any  suit,  the  validity 
of  any  such  instrument  is  questioned  by  reason  of  the  proper 
duty  not  having  been  paid,  or  not  paid  by  the  proper  party,  or 
at  tiiie  proper  time,  etc.,  and  it  appears  that  the  holder  thereof, 
when  he  became  such  holder,  had  no  knowledge  of  such  defects, 
such  instrument  shall  be  held  legal  and  valid,  if  it  shall  appear 
that  the  holder  thereof  paid  double  duty  as  soon  as  he  acquired 
such  knowledge. 

I  think  the  **  holder "  mentioned  in  this  section  must  be  a 
person  who  receives  the  note  or  bill,  apparently  duly  stamped^ 
and  who  does  not  discover  the  defect  till  afterwards — one  who 
may  be  called  an  innocent  holder — ^and  that  it  cannot  apply  to 
a  person  who  receives  a  bill,  unstamped  in  fact,  with  instruc- 
tions to  stamp  it,  and  send  it  forward  for  acceptance,  and  who 
afctamytB  to  stan^>  it,  but  does  it  insufficiently.  How,  under 
thesa  cueumatone^i  ean  the  j^ntifb  say  they  had  no  know- 
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^^^'       ledge  of  the  defect  till  the  trial  ?    They  had  the  knowledge  by 
Ths  Bavk  of  the  circumstances  under  which  they  received  the  bill,  and  at 
°^^9^  the  time  it  came  into  their  hands.    But  further,  if  there  is  any 

OuBmso.  doubt  about  the  construction  of  the  13th  section,  I  think  it  is 
removed  by  the  25th  section  which  applies  particularly  to 
banks.  [His  Honor  read  the  section.]  The  plaintiffs  received 
and  became  the  holders  of  the  bill  of  exchange  in  question, 
entirely  unstamped,  of  which  they  were  advised,  and  therefore 
necessarily  **  knowing  the  same  not  to  be  duly  stamped,"*  and 
they  did  not,  as  the  Act  requires,  "  immediately  on  receiving 
or  becoming  the  holder"  thereof,  "affix  thereto  and  cancel  the 
proper  stamps ;"  therefore  they  are  precluded  by  the  25th  sec- 
tion of  the  Act  from  recovering  on  the  bill. 

Then,  can  they  recover  on  the  common  counts  ?  By  the  ex- 
press  words  of  the  section,  a  bank  receiving  a  bill  of  exchange 
under  the  circumstances  therein  mentioned,  and  not  immediately 
stamping  and  cancelling  it,  shall  not  "  make  it  available  for 
any  purpose  whatever."  The  cases  of  Jardime  v.  Payne}  and 
»  Jones  V.  Ryder*  were  decisions  under  the  English  Stamp  Act 

31  Geo.  3,  c.  25,  sec.  19,  which  enacts  that  "no  promissory  note 
shall  be  pleaded  or  given  in  evidence  in  any  Court,  or  admitted 
in  any  Court  to  be  good,  useful  or  available  in  law  or  equity, 
unless  the  same  be  duly  stamped."  The  words  of  the  25th 
section  of  the  Dominion  Stamp  Act  are  quite  as  comprehen- 
sive ;  and  therefore  if  the  bill  of  exchange  was  necessary  to 
enable  the  plaintiffs  to  recover  on  the  account  stated,  they  could 
not  recover :  but  there  was  evidence  in  support  of  that  count, 
independent  of  the  bill. 

The  remaining  question  is,  whether  the  defendants  were  liable 
on  the  charge  of  fraudulently  obtaining  money  under  the  ISGth 
section  of  the  Insolvent  Act.  The  allegation  of  fraud  is  part 
of  the  first  count  of  the  declaration  on  the  bill,  and  has  no 
reference  to  the  common  count;  therefore  as  the  plaintiffs  failed 
to  prove  the  special  count,  they  did  not  establish  the  charge  of 
fraud.  That  charge  was,  that  the  defendants  by  fraudulent 
representations  induced  the  plaintiffs  to  take  the  bill  of  ex- 
change and  to  discount  it,  and  to  pay  the  defendants  the  sum 
of  money  therein  named.    The  charge  could  only  be  made  out 
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through  the  bill  of  exchange ;  and,  as  under  the  25th  section  of       ^^^' 
the  Stamp  Act,  the  bill  not  having  been  duly  stamped,  could  The  Bakk  of 
not  be  made  available  for  any  purpose,  it  follows  that  this         ^^ 
charge  of  fraud  was  not  proved.  CroHmo. 

I  think  the  plaintiffs  are  only  entitled  to  recover  on  the 
common  count,  and  that  the  verdict  should  be  entered  for  the 
defendants  on  the  first  count. 

King,  J.    I  cannot  altogether  agree  with  my  learned  brethren. 

The  defendants  wrote  to  the  acting  manager  of  the  plaintiffs 

at  St  John  the  followiiig  letter : 

''Juhf  17th,  1879. 

E.  H.  Taylor,  Agent  Bank  of  N.  S.  Enclosed  please  find  B.  of 
EIx.  on  P.  Sutherland,  Jr.,  &  Co.,  for  £400,  90  days  as  against  ship- 
ment per  iTtna  which,  if  agreeable,  please  place  to  our  credit  at  best 
rate  possible.  .  Yours  truly, 

.  CusHiNo  <t;  Clarke. 

Please  pnt  on  necessary  stamps 
and  deduct  from  proceeds." 

The  bill  enclosed  was  in  their  own  favor  and  indorsed  by 
them  and  was  in  three  parts,  and  to  the  first  of  the  bill  of  ex- 
change was  attached  a  bill  of  lading  of  cargo  per  Niiia.  The 
declaration  was  on  this  bill  of  exchange,  and  following  this 
count,  and  as  if  a  part  Of*  it,  there  was  a  charge  of  fraud  under 
section  13G  of  the  Insolvent  Act  of  1875,  in  the  foUowincr 
terms:  "and  the  plaintiffs  say  that  the  defendants  did  when 
they  indorsed  and  delivered  the  said  bill  of  exchange,  and  with 
intent  to  defraud  plaintiffs,  falsely  and  fraudulently  repre- 
sented to  plaintiffs  that  they  had  the  right  to  draw  the  said 
bill  of  exchange  in  manner  and  form  upon  the  said  Peter 
Sutherland  &  Co.,  against  the  cargo  of  the  Nina,  with  the  intent 
to  induce  the  plaintifis  to  |»ke  the  said  bill  of  exchange  and  to 
discount  the  same,  and  to  advance  and  pay  to  the  defendants 
the  said  sum  of  money  named  therein,  and  thereby  and  by  such 
false  pretence  they  the  defendants  did,  in  fact,  induce*plaintifi^ 
to  discount  the  said  bill  of  exchange,  and  to  pay  and  advance  to 
said  defendants  a  large  sum  of  money,  to-wit  $2000,  and 
obtained  a  term  of  credit  therefor,  ^they,  the  defendants,  well 
knowing,  etc.*:  and  said  defendants  have  not  paid  said  sum  of 
money  so  advanced  and  paid  by  plaintiffs  for  and  upon  said 
bill  of  exchange,  but  the  same  remains  wholly  due  and  unpaid." 
Then  followed  the  common  money  counts. 
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^Mg.  At  the  clo9e  of  the  case  the  juiy  were  directed  that  the  chai^ge 

Tbc  Bask  or  of  fri^ud  was  not  proved,  and  a  verdict  for  $2143.64  was  taken 

If ovA^^  coTiA^  ^y  plaintiffs  by  consent,  subject  to  leave  reserved  to  the  defend- 

GusQXNo.     ants  to  move  for  a  nonsuit  or  to  enter  a  verdict  for  defendants. 

The  first  of  the  bill  of  exchange  was  offered  in  evidence  and 
objected  to,  on  the  ground  that  it  was  not  properly  stamped- 
It  had  a  20  cent  stamp  on  it,  but  the  stamp  was  not  cancelled 
It  was  subsequently  double  stamped  by  the  addition  of  stamps 
to  the  amount,  in  the  whole,  of  S1.20  and  admitted  in  evidence. 
Taylor,  the  acting  manager  at  the  time  of  the  transaction, 
says ;— 

■ 

"  I  did  not  myself  fix  stamps  to  tliis.  The  stamping  of  the  bills  is 
not  part  of  my  duties  t  *  ''^  At  the  time  I  negotiated  the  bill  I  did 
not  know  that  the  bill  was  insufficiently  stam]^  or  that  the  stamps 
were  not  properly  erased.  I  did  not  know  that  there  had  been  an 
omission  to  erase  the  stamps.  I  had  no  knowledge  whatever  of  anj 
informality  in  stamping  either  as  to  amount  or  cancellation.  I  was 
not  aware  of  it  until  I  heard  of  it  this  morning.  When  the  bill  was 
negotiated  I  placed  funds  to  the  credit  of  Gushing  &  Clarke,  which  C. 
and  0.  subsequently  drew  against" 

Mr.  Morris  Bobinson,  the  manager,  also  testified  that  he  was 
not  aware  that  the  stamps  were  not  properly  on  the  bill  of 
exchange  nor  properly  cancelled^  until  it  appeared  on  the  trial. 

It  does  not  clearly  appear  who  affixed  the  stamps  but  it 
may  be  assumed  that  it  was  one  of  the  clerks  in  the  bank- 
The  bank  officials  were  authorized  to  deduct  the  amount  of 
the  stamps  from  the  proceeds  which,  upon  the  discounting 
of  the  bill,  would  be  in  their  hands  to  the  credit  of  the  defend- 
ants, and  there  is  not  even  a  suggestion  of  any  actual  intention 
to  etvade  the  Act.  But  it  is  said  that  the  bank  must  be  fixed 
with  a  knowledge  of  the  defect  at  the  time  the  bill  was  dis- 
counted; first,  because  the  letter  to  Taylor  showed  on  its 
face  that  the  bill  was  then  unstamped,  and  secondly,  because 
the  omission  to  cancel  the  stamps  was  the  omission  of  some 
one  in  the  bank.  As  to  the  first  point,  it  seems  to  me  that 
until  the  plain4(ifl&  decided  to  take  it  as  a  bill  for  discount 
there  wa^  no  liability  of  apy  one  in  respect  of  the  instrument, 
.  and  it  was  of  no  more  force  as  ^  security  than  if  it  had  never 
l^ft  the  h^ds  of  the  drawer.  In  order  to  n^ake  it  a  IhU  of 
exchange  it  required  that  some  one  besides  tlie  drawer  of  it 
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should  agree  to  beconie  a  party  to  it  by  taking  it  or  accepling       1882. 
it  or  in  some  way  treating  it  as  a  security  or  evidence  of  liabi-  Ths  Bank  or 
lity.    The  mere  knowledge  of  Taylor,  theiiefore,  that  the  papet  Nov^^S«m^ 
was  unstamped  when  defendants  sent  it  to  him  is  not  material.     Cushiko. 

Then  as  to  the  second  point,  the  facts  seem  to  be  that  Taylor 
was  authorissed  by  the  defendants  to  affix  stamps  as  their  agent, 
that  Taylor  requested  a  clerk  in  the  bank  to  affix  the  stamps, 
and  that  the  clerk  inadvertently  and  without  the  knowledge  of 
Taylor  omitted  to  cancel  the  stamps.  The  bill  was  then  placed 
at  defendants'  credit  by  the  bank.  The  fact  that  the  clerk 
omitted  to  do  for  the  defendants  what  Taylor  instructed  him 
to  do  does  not,  I  think,  show  knowledge  on  the  part  of  the 
bank.  The  act  of  stamping  the  bill  was  not  an  act  done  as  on 
behalf  of  the  bank,  but  was  an  act  done  by  a  servant  of  the 
bank  as  for  the  drawer  of  the  bill,  and  done  before  the  bank 
became  a  party  lu  tue  bill  by  receiving  it  as  a  payee  or  indoi'see. 
The  case  might  be  different  if  the  clerk  who  affixed  the  stamps 
was  also  a  person  who  had  authority  to  determine  as  to  whether 
or  not  the  bank  wou]d  discount  the  bill,  or  if  the  stamps  had 
been  put  on  aft^r  the  bank  acquired  an  interest  in  it  by  becofn- 
ing  the  payee  or  indorsee.  It  seems  to  me  that  the  remedial 
provisions  of  the  Act  are  intended  to  coyer  all  cases  of'  boD& 
fide  error  or  mistake,  and  that  the  knowledge  which  inteffer^ 
with  the  application  of  the  remedy  is  such  a  knowledge  as 
implies  an  act  of  the  mind  on  the  part  of  the  person  who  is 
called  on  to  say  whether  or  not  the  bill  or  note  wilt  be  taken  ot 
held. 

Then  it  is  said  that  the  bill  was  never  issued  by  the  defend- 
ants, as  Taylor  had  no  authority  to  discount  it  until  it  was 
stamped ;  but  the  stamping  is  no  part  of  Che  bill  in  a  legal 
sense,  and  therefore  the  authority  to  stamp  was  collateral  to  the 
otkv  of  the  bill  as  a  secuiity.  The  case,  so  far  as  regards  this 
pointy  is  the  same  as  if  they  had  directed  their  clerk  to  stamp 
the  bill  and  forward  it  to  the  plaintiffs.  Then  as  to  the  time 
that  elapsed  between  the  acquiring  actual  knowledge  of  the 
defect  and  the  affixing  of  the  double  stamps :  the  first  witness 
called  and  sworn  was  Mr.  Morris  Robinson,  the  manager  of  the 
bank.  He  soon  stood  aside  and  Mr.  Taylor,  the  acting  manager 
was  called.    During  his  examination  the  bill  was  proved  and 
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18S2.  was  offered  in  evidence.  Objection  was  taken  by  defendants 
Ths  Bank  ov  to  the  bill  as  not  being  properly  stamped.  The  plaintiffs  then 
NovA^SooTiA  gg^^^  evidence  by  Mn  Taylor  of  his  want  of  knowledge  of  the 
CusRiKa.  defect,  and  proposed  to  doijible  stamp  the  bill  I  stated  that  I 
thought  the  plaintiffs  should  give  further  evidence  to  negative 
knowledge  before  the  bill  could  be  received,  as  Mr.  Taylor  had 
ceased  to  be  acting  manager.  After  Mr.  Taylor  s  testimony  was 
concluded,  leave  was  given  to  the  plaintiffs  to  call  a  short  witness 
who  was  desirous  of  leaving  the  city,  and  then  Mr.  Morris 
Robinson's  testimony  was  resumed  and  took  all  the  afternoon. 
He  negatived  knowledge  of  the  defect  in  stamping.  The  next 
morning  Mr.  Robijison  continued  his  testimony,  and  when  he 
had  finished,  and  when  another  witness  had  been  called  to  dis- 
prove knowledge,  tho  plaintiffs  affixed  the  double  stamps  and 
offered  the  bill  in  evidence,  and  it  was  received.  I  am  inclined 
to  think  that  the  plaintiffs  affixed  the  stamps  as  soon  at  they 
reasonably  could  after  squiring  the  knowledge ;  although  I 
had  some  doubts  on  this  point  at  the  trial 

On  the  other  point,  I  agree  with  my  learned  Chief  Justice 
and  brethren.  It  seems^  to  me  that  the  fraud  that  is  chatged 
must  appear  on  the  face  of  the  pleadings  to  be  connected  with, 
or  relate  to  the  debt  that  is  sought  to  be  recovered,  so  that  after 
judgment  it  would  appear  from  the  record  that  the  debt  that 
is  charged  to  have  been  incurred  by  fraud,  is  the  same  debt  as 
that  in  respect  of  which  judgment  is  rendered  against  the  de- 
fendant The  several  counts  are  to  be  treated  as  setting  forth 
distinct  causes  of  action,  and  the  charge  of  fraud  is  here  stated 
to  relate  to  the  cause  of  action  set  out  in  the  first  count,  and  is 
not  in  any  way  charged  as  relating  to  the  cause  of  action  set 
out  in  the  second  count 
Wetmore,  J.,  concurred  with  the  Chief  Justice. 

RvXe  to  enter  vei^dict  for  defendaTUs  on  the  first  count, 
and  for  the  plaintiffs  on  the  common  cou'nJL 
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1882. 

Ex  PARTE  HACKETT.  March. 

Canadtt  Temperance  Act — Certiorari — In  wlmt  cases  taken  awaj^ — 
Section  111 — Construction  of-^PenaUies  under  JSec.  110 — How 
recoverable. 

Held  per  Allen,  C.  J.,  Duff  and  Kino,  JJ.,  (Weldon,  Wetmobe  and  Palmer, 
JJ.,  dissenting),  that  bv  section  ill  of  the  Canada  Temperance  Act  a  certio- 
rari is  taken  away  in  all  cases  of  conviction  for  offences  against  Part  IL  of 
the  Act,  except  where  there  is  an  excess  or  want  of  jurisdiction. 

Per  Wetmore  and  Palmer,  J  J.,  that  the  certiorari  is  not  tid^en  away  where 
the  conviction  is  before  two  Justices  of  the  Peace,  but  only  where  it  is  before 
the  officers  named  in  section  111. 

2.  Per  Allen,  C.  J.,  Wetmore,  Duff,  Palmer,  and  King,  JJ.,  that  the  con- 
victions, &c.,  mentioned  in  section  111  related  to  offences  against  Part  II.  of 
the  Act,  and  not  to  the  offences  created  by  section  110. 

3.  Per  Allen,  C.  J.,  Duff,  and  Palmer,  JJ.,  that  the  penalties  for  offences 
under  section  110  were  not  recoverable  by  summary  conviction,  but  by  action 
of  debt. 

4.  Per  Allen,  C.  J.,  Duff,  and  Kino,  JJ.,  that  as  a  certiorari  would  still  lie  in 
some  cases,  e.  g.  excels  or  want  of  jurusdicton,  &c.,  the  recognition  of  the 
certiorari  in  section  1 18  was  not  inconsistent  with  the  prohibitory  words  of 
section  111. 

5.  Per  Wetmore  and  Palmer,  JJ.,  that  as  the  certiorari  was  not  taken  away 
by  section  HI  where  the  conviction  was  before  two  Justices  of  the  Peace,  the 
1 18th  section  might  apply  to  such  cases. 

October  17,  1881.  Lugrin  shewed  cause  against  an  order 
niei  of  His  Honor^  Mr.  Justice  Weldon,  for  a  certiorari  to  re- 
move a  conviction  of  the  applicant  before  the  Police  Magistrate 
of  Fredericton  for  a  breach  of  the  provisions  of  section  100  of 
the  Canada  Temperance  Act. 

Rainsford  argued  in  support  of  the  rule. 

The  grounds  relied  on  and  the  argument  of  counsel  will  be 
found  sufficiently  referred  to  in  the  opinions  of  the  Judges. 

Cur.  adv,  viUt 
The  following  judgments  were  now  delivered : 

Palmer,  J.  The  first  question  in  this  case  is,  whether,  when  a 
police  magistrate  within  his  jurisdiction  has  had  before  him  a 
person  properly  charged  with  an  offence  against  the  second  part 
of  the  Canada  Temperance  Act,  and  such  person  has  appeared 
before  him  when  sitting  within  his  jurisdiction  and  has  been  con- 
victed, a  certiorari  will  lie  to  remove  such  conviction  into  this 
court  for  the  purpose  of  quashing  it  for  alleged  improper  ruling  or 
decision  on  the  trial  ?  I  agree  that  the  certim^ari  lies  when  such 
magistrate  has  no  jurisdiction  over  the  case,  which  in  my  opinion 
would  happen  whenever  the  second  part  of  the  Act  was  not  in 
force,  for  in  that  case  there  could  be  no  offence  committed  against 
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^882.  it,  or  the  defendant  was  not  charged  with  any  offence,  or  if  the 
Expanit  magistrate  held  his  court  beyond  his  territorial  jurisdiction,  or 
summoned  the  defendajit  from  a  place  beyond  it,  or  thevnagis- 
trate  was  interested.  In  all  such  cases,  there  could  be  no  valid 
conviction  at  all,  except  the  defendant  appeared  and  defended, 
and  an  offence  was  proved  against  him,  when,  as  the  117th 
section  enacts,  all  that  is  necessary  to  support  a  conviction 
is  that  there  should  be  a  competent  court  held  in  a  proper 
place,  that  an  offence  should  be  proved,  and  no  greater  penalty 
imposed  than  is  authorized  by  the  Act,  and  that  it  could  be  un- 
derstood from  the  warrant,  process,  conviction  or  proceedings 
that  the  conviction  was  made  for  an  offence  against  the  Act 
committed  within  the  jurisdiction  of  the  magistrate.  This  ques- 
tion was  decided  by  the  unanimous  opinion  of  all  the  Judges 
of  the  first  division  of  this  Court  in  Ex  'parte  Orr,^  holding 
that  the  writ  did  not  lie  where  the  magistrate  had  juris- 
diction: whether  such  decision  is  right  depends  on  what  is  the 
proper  construction  of  the  111th  section  considered  in  connec- 
tion with  the  whole  Act. 

The  second  part  of  the  Act  creates  the  offence  for  which  the 
defendant  in  this  case  was  charged,  tried  and  convicted  before 
the  police  magistrate  of  Fredericton;  the  99th  section  provides 
for  the  penalty,  and  the  following  sections  to  and  including 
the  109th,  provide  for  the  tribunal  to  try  and  the  procedure. 

Then  comes  the  110th  section  which  enacts  as  follows: 

"  Any  person  who,  either  before  or  after  the  summons  of  any  wit- 
ness in  any  such  case,  tampers  with  such  witness,  or  by  any  offer  of 
money,  or  by  threat  or  odierwise,  dii-ectly  or  indirectly,  induces  or 
attempts  to  induce  any  such  person  to  absent  himself  or  herself  or  to 
swear  falsely,  shall  be  liable  to  a  penalty  of  fifty  dollars  for  each  such 
offence." 

Then  comes  the  111th  section  which  enacts  as  follows: 

**  No  conviction,  judgment  or  order,  in  any  such  case,  shall  be  re- 
moved by  certiorari  or  otherwise,  into  any  of  Her  Majesty's  Superior 
Courts  of  Record ;  nor  shall  any  appeal  whatever  be  allowed  from  any 
such  conviction,  judgment  or  order,  to  any  Court  of  General  Quarter 
Sessions,  or  other  Court  whatever  when  the  conviction  has  been  made 
by  a  Stipendiary  Magistrate,  Recorder,  Judge  of  the  Sessions  of  the 
Peace,  Sheriff,  Police  Magistrate,  Sitting  Magistrate  or  Commissioner 
of  a  Parish  Court." 

Which  in  my  opinion  makes  it  as  clear  as  language  can 
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make  it,  that  the  Legislature  has  declared  that  the  ceiiim^ari  ^^82. 
is  taken  away  in  all  cases  that  are  meant  to  be  included  in  the  JEb  paru 
words  in  any  stick  case.  Observe,  the  same  words  are  in  the 
110th  section  which  creates  a  new  offence  not  ci'eated  by  the 
second  part  of  the  Act,  and  the  penalty  for  it,  that  is  for  any 
person  tampering  with  the  witness  in  any  such  case.  These 
words  can  only  refer  to,  or  mean  in  any  case,  prosecuted  as 
directed  by  the  eleven  sections  being  the  whole  of  the  thii;d 
part  of  the  Act  that  precedes  the  110th  section  in  which  these 
words  occur.  There  is  nothing  else  in  the  Act  to  which  they 
can  refer,  and  when  the  same  words  are. repeated  in  the  111th 
section  I  can  see  nothing  that  would  authorize  mo  to  give  them 
any  other  meaning.  In  my  opinion  it  is  quite  impossible  they 
can  have  the  meaning  contended  for  by  the  defendant's  coun- 
sel, that  is,  to  prosecutions  for  the  offence  created  by  the 
110th  section;  for  the  taking  away  is  confined  to  convictions  by 
a  part  of  the  persons  named  in  the  103rd  section,  and  thereby 
authorized  to  try  offences  against  the  second  part  of  the  Act, 
and  neither  the  103rd  nor  107th  sections  give  those  or  any 
other  persons  power  to  convict  for  the  offence  created  by  the 
110th  section,  such  would  not  be  an  offence  against  the  second 
part  of  the  Act,  but  on  the  contraiy,  was  wholly  created  by 
such  110th  section,  which  is  in  the  third  part ;  and  power  to  tiy 
any  offence  against  the  third  part  is  not  ^ven  by  the  Act  at 
all.  The  107th  section  directs  that  offences  against  the  second 
part  may  be  prosecuted  as  directed  by  the  "Act  respecting  the 
duties  of  Justices  of  the  Peace,  out  of  sessions  in  relation  to 
summary  convictions  and  orders,"  32  and  33  Vic,  chap.  31.  It 
follows  that  this  would  not  authorize  proceedings  for  the  pen- 
alty under  the  110th  section,  which  is  not  an  offence  against 
the  second  part,  and  that  that  penalty  can  only  be  recovered 
by  an  action  under  31  Vic,  chap.  1,  section  7,  sub-section  32, 
and  persons  violating  such  110th  section,  can  never  be  convicted 
therefor  either  before  any  of  the  persons  named  in  the  111th 
section  or  any  other  authority,  from  which  it  follows  that  when 
the  Legislature  by  the  111th  section  took  away  the  certiorari 
in  case  of  a  conviction  by  some  of  the  persons  named  in  the 
103rd  section,  it  could  not  have  intended  a  conviction  under 
the  llOih  section  which  it  had  not  authorized  such  persons  to 
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^S82.  try,  and  could  only  refer  to  some  proceeding  that  it  had  author- 
Ezparte  ized  such  persons  to  take;  that  is  convictions  for  offences 
against  the  second  part  of  the  Act.  But  as  it  is  said  that  the 
118th  section  provides  for  applications  to  quash  convictions  that 
may  come  before  superior  couris  by  ceHiorari,  it  could  not  have 
intended  that  such  writ  should  be  taken  away,  and  I  think 
there  would  be  great  force  in  the  argument  if  the  111th  section 
had  professed  to  take  away  such  writ  in  all  cases ;  but  it  does 
not  do  this.  It  declares  that  it  is  tak^n  away  only  when  the 
conviction  is  made  by  some  of  the  persons  named  in  the  103rd 
section,  not  including  them  all.  So,  notwithstanding  the  111th 
section,  if  a  conviction  was  before  two  justices  of  the  peace, 
the  power  of  this  Court  to  grant  the  writ  is  not  interfered  with, 
and  to  such  a  case  the  provisions  of  the  118th  section  may  w^ell 
apply  without  at  all  interfering  with  the  111th  section  being 
in  full  force :  it  follows  that  in  my  opinion,  the  Legislature  has 
taken  away  our  right  to  issue  a  certiorari  in  this  case,  and  the 
rule  should  be  discharged. 

But  it  has  been  suggested  that  by  the  proper  construction  of 
the  111th  section,  if  allowed  to  operate,  the  certim*ari  would 
be  taken  away  in  all  cases,  and  that  the  latter  part  of  tliat  sec- 
tion does  not  limit  the  taking  away  to  when  the  conviction  is 
before  the  persons  therein  mentioned ;  but  if  the  section  stood 
in  the  Act  without  the  punctuation  inserted  by  the  printer,  its 
most  natural  and  grammatical  construction  would  be  that  the 
certiorari  and  appeal  were  both  to  be  taken  away  when  the 
conviction  was  made  as  therein  stated.  The  material  words 
used,  stripped  of  all  surplusage  are,  "no  conviction,  &e.,  shall  be 
removed,  &c.,  into  any  superior  court  of  record,  nor  shall  any 
appeal  lay  to  any  general  session  or  other  court,  whenever  the 
conviction  is  made  by  the  persons  therein  named."  Surely  the 
natural  meaning  of  this  is,  that  no  conviction  so  made  shaU  be 
removed  by  any  means  into  either  a  superior  court  or  quarter 
sessions  in  the  cases  covered  by  the  section  and  no  more.  Why 
should  the  Legislature  allow  the  removal  in  a  case  before  two 
magistrates  by  appeal,  and  not  allow  it  to  be  removed  to  a 
superior  court  by  ceHiorari,  or  other  means.  It  is  true  that 
the  public  statute  is  published  with  a  semi-colon  after  court  of 
record,  and  this  apparently  divides  this  part  from  the  last  part 
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of  the  section ;  but  this  cannot  be  used  in  the  construction  of  the  ^^^' 
Act.  This  punctuation  is  done  by  the  printer,  and  is  not  in  Rcparu 
the  roll,  for  if  the  punctuation  effected  the  meaning  we  would 
have  the  printer  instead  of  parliament  making  the  law.  Sir 
John  Romiley,  M.R.,in  Ban^ow  v.  Wadkin,^  says :  " It  seems  that 
in  the  original  rolls  of  parliament  words  are  never  punctuated." 
One  of  the  effects  of  this  in  the  original  statute  is  that  it  is  often 
difficult  to  decide  whether  words  apply  to  a  particular  branch  of 
a  section,  areand  to  be  read  distributively  reddendo  singula 
sinffidia,  &c.,  &c.,  or  whether  they  govern  the  whole  section. 
It  does  not  appear  that  any  particular  rule  can  be  laid  down 
as  to  this;  but  as  Dwaris  says,  "the  intention  must  be  collect- 
ed from  the  context  to  which  the  words  relate."  Adopting 
this  rule,  the  most  that  can  be  said  is,  that  when  the  words 
of  the  section  under  discussion  "when  such  conviction  is 
made,"  &c.,  may  be  construed  to  apply  to  the  whole  or  only 
to  the  latter  part  of  the  section,  the  appeal  to  the  sessions 
or  other  court,  and  that  either  might  be  a  reasonable  con- 
struction if  the  section  stood  alone,  but  as  the  first  would 
give  effect  to  every  word  of  that  section,  and  also  allow 
the  118th  section  to  operate,  that  construction  ought  to  prevail 
instead  of  the  other,  which  would  render  the  first  clause  of 
that  section  wholly  inoperative,  and  conflict  with  the  118th. 
And  if  by  so  confining  it  to  the  latter  branch,  it  makes 
it  so  inconsistent  with  another  part  of  the  Act  as  to  render 
that  part  necessary  to  be  expunged  altogether,  by  adopt- 
ing the. extreme  rule  of  construction,  which  Sir  George  Jessel 
called  the  rule  of  thumb,  that  is,  if  a  later  clause  in  a  legal 
document  is  entirely  inconsistent  with  a  former  clause,  the 
last  will  prevail  and  the  first  fall.  But  by  a  most  fundamen- 
tal rale  of  construction,  I  am  not  at  liberty  to  do  this  if  it 
can  be  avoided  by  any  possible  construction.  I  must  reconcile 
all  the  clauses  in  the  Act,  and  this  is  easily  done  in  this  statute 
by  not  so  confining  it  and  letting  the  latter  clause  govern  the 
whole  section,  and  thus  only  take  away  the  certiorari  when  the 
conviction  is  made  by  the  persons  named,  and  thus  make  the 
lllih  and  118th  sections  harmonize  and  give  effect  to  every 
word  in  the  statute :  Cooper  v.  Slade,^  per  Bramwell,  Baron. 
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1382,        And  the  Judicial  Committee  of  the  Privy  Council  in  Cargo  ex 
Ex  paru     Argo8,^  laid  down  this  rule  of  construction,  "  To  adopt  that  con- 
struction which  would  give  some  effect  to  words  rather  than  that 
which  would  give  none."     It  was  also  laid  down  by  the  Court, 
in  Bex  v.  Bercket*  as  an  old  rule  in  the  interpretation  of  statutes 
that  such  a  sense  is  to  be  made  upon  the  whole  as  that  no 
clause,  section,   or  word  shall   prove  superfluous,  void,  or  in- 
consistent,   if  by  any  other   construction  they    may  all  be 
made  useful  and  pertinent.     Sir  J.  P.  Wilde,  in  In  re  Steele,^ 
said :  *'  I  hesitate  to  come  to  the  conclusion  that  the  express 
words  of  the  section  meant  to  leave  the  matter  in  the  same 
state  in  which  it  would  have  stood  if  they  had  never  been  in- 
troduced."    Lord  Holt  in  Harcourt  v.  Fox*^  says:  "I  think  we 
would  be  very  bold  men  if,  when  we  are  intrusted  with  the  in- 
terpretation of  Acts  of  Parliament,  we  were  to  reject  any  words 
that  are  sensible  in  the  Acts."    And  Lord  Cairns  in  Green  v.  Tlie 
Qtieen,^  for  a  reason  for  differing  from  the  Judges  in  the  Court 
below  refused  absolutely  to  reduce  to  silence  words  of  a  statute 
and  make  it  altogether  inapplicable.     May  I  not  say  that 
some  of  my  learned  brothers  by  the  construction  they  put 
upon  this  section  absolutely  feduce  to  silence  the  whole  of  the 
first  branch  of  it,  and  besides  make  it  altogether  inapplicable. 
Again,  I  think  I  may  say,  as  the  same  learned  Judge  said  in 
East  London  BxiiLway  Compamy  v.    Whitechurch,^  if  that 
construction  is  adopted  the  consequence  will  be  that  all  the 
words  in  the  111th  section  that  precede  the  words,  ''nor  shall 
any  appeal,  &c.,"  might  be  entirely  removed  and  ought  to  be 
removed  out  of  the  statute ;  in  that  case  the  House  of  Lords 
held  ^hat  words  should  not  be  so  treated :  See.  11,  M.  P.  C.  337, 
and  6  C.  &  F.  686. 

When  I  am  asked  in  this  case  to  give  such  a  constracfeion  to 
the  111th  section  as  to  make  it  so  inconsistent  with  the  118th 
as  to  render  a  great  part  of  the  plain  words  of  the  111th  section 
entirely  nugatory,  and  in  fact  to  repeal  a  considerable  portion 
of  that  section  by  what  Sir  George  Jessel  in  In  re  Eyewater^  says 
he  **  sometimes  calls  the  rule  of  thumb,"  that  is,  where  there 
are  two  inconsistent  clauses  the  latter  shall  prevail,  and  I  can 
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construe  the  statute  without  resorting  to  that  extreme  rule,  by  ^^2> 
giving  the  construction  to  the  111th  section  that  I  have  indi-  Ex  parte 
cated — that  the  clause  in  the  latter  part  of  this  section  governs 
the  whole  section,  and  thereby  the  whole  words  of  the  statute 
can  have  their  full  meaning — I  think  I  am  bound  to  do  so. 
No  doubt  if  the  111th  section  stood  alone  in  the  statute  it 
might  be  read  that  the  certiorari  was  to  be  taken  away  in  all 
cases;  but  to  this  the  answer  is,  that  it  is  apparent  by  the  118th 
section  that  was  not  intended,  and  therefore  I  am  driven  to  the 
other  construction,  that  the  latter  clause  governs  and  qualifies 
the  whole,  and  it  is  only  taken  away  when  the  conviction  is 
made  before  some  of  the  persons  named  in  the  section  as 
this  conviction  was,  and  therefore  the  certiorari  was  taken 
away  in  this  case. 

Weldon,  J.  In  my  view  the  certi<yrari  in  this  case  is  not 
taken  away;  the  grammatical  construction  of  the  111th  section 
of  the  Act  is  in  my  opinion  to  that  effect. 

Wetmore,  J.  By  section  111  of  the  Canada  Tempemnce 
Act  no  conviction,  judgment  or  order  in  any  such  case  shall 
be  removed  by  certiorari  or  otherwise,  into  any  of  Her  Majesty's 
superior  courts  of  record ;  nor  shall  any  appeal  whatever  be 
allowed  from  any  such  conviction,  judgment  or  order  to  any 
court  of  general  quarter  sessions  or  other  court  whatever, 
when  the  conviction  has  been  made  by  a  stipendiary  magis- 
trate, recorder,  judge  of  the  sessions  of  the  peace,  sheriff,  police 
magistrate,  sitting  magistrate  or  commissioner  of  a  parish 
court. 

By  the  103rd  section  prosecutions  may  be  had  in  New  Bruns- 
wick before  any  police,  stipendiary  or  sitting  magistrate  or  com- 
missioner of  a  parish  court  or  before  any  two  other  justices  of 
the  peace  in  and  for  the  county  in  which  the  offence  was  commit- 
ted. So  it  will  be  observed  that  though  a  conviction  is  authorized 
in  this  Province  before  two  justices  of  the  peace,  the  111th 
section  does  not  attempt  to  interfere  with  the  right  of  the 
subject  to  avail  himself  of  a  ceHiorari  or  any  other  proceeding 
in  reference  to  such  conviction :  the  111th  section  does  not  extend 
to  such  conviction.  By  the  110th  section  any  person  who  either 
before  or  after  the  summons  of  any  witness  in  any  such  case 
tampers  with  such  witness  or  by  any  offer  of  money,  or  by 
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1882.        threat,  or  othei'wise  directly  or  indirectly  induces  or  attempts 
Ex  paru     to  induce  any  such  person  to  absent  himself  or  herself  or  to 
swear  falsely,  shall  be  liable  to  a  penalty  of  fifty  doIlai:s  for 
each  such  ofience.     It  is  argued  that  "the  such  case"  mentioned 
in  section  111  applies  only  to  the  tampering  with  a   witness 
referred   to  in  section   110,  or  that  it    may  apply    to  the 
tampering  with  a  witness  in  either  case,  the  right  of  ceHiorari 
is  of  too  much  importance  to  be  interfered  with ;  in  fact,  that 
unless  it  is  expressly  taken  away  it  still  exists :  this  is  as  far 
as  the  doctrine  preserving  the  ceHioraH  can   be  extended. 
Without  adopting  these  extensive  views,  as  a  general  rule,  for 
the  decision  of  this  case,  I  think  there  is  no  objection  to  follow- 
ing it.     By  the  sections  of  the  third  part  of  the  Act  previous  to 
section  110,  provision  is  made  for  punishments  for  violation  of 
the  second  part  of  the  Act,  penalties  are  provided  and  provision 
is  made  for  forfeiture  of  liquors  in  certain  cases,  and  the  person 
in  whose  name  prosecution  may  be  had  are  pointed  out,  and  the 
persons  before  whom  prosecution  is  to  be  had,  the  form  of 
procedure  is  also  given,  and  search  warrants  are  provided  for 
in  certain  cases.  ^  A  variety  of  cases  which  can  be  designated  as 
offences  against  the  second  part  of  the  Act  are  provided  for,  tq 
which  I  think  the  "in  such  case,"  in  section  110  only  applies  and 
that  as  to  such  offences  and  the  taking  away  of  the  ce^'tiorari 
the  Act  should  be  read  as  if  the  110th  section  was  not  there. 
Section   111    has  nothing*  whatever  to  do  with  the   enact- 
ment as  to  tampering  with  a  witness  in  section  110.     That 
section  provides  a  penalty  without  specifying  any  special  mode 
of  recovery  for  interfering  with  a  witness.    A  witness  in  what 
case  ?    You  must  have  the  case  before  you  have  the  witness. 
The  section  very  plainly  points  out  the  case  by  the  words  **  in 
such  case,"  the  case  that  is  actually  pending  in  which  the  witness 
is  required  to  give  evidence  to  enforce  the  penalty  of  section 
110, — you  require  to  have  the  case  pending.     The  witness 
required  to  give  evidence  in  such  case  and  a  tampering  with 
the  witness,  and  if  in  such  case,  which  can  only  be  the  case  in 
which  the  witness  is   required  to   testify.     It  seems  to  me 
impossible  to  apply  the  words  "  in  such  case  "  in  section  111  to 
a  proceeding?  against  a  party  for  tampering  with  a  witness. 
That  they  must  apply  to  the  "in  such  case"  mentioned  in  section 
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1 10,  that  is  the  case  then  actually  pending  in  which  the  party        ^^^' 
was  required  to  testify  and  being  so  required  has  been  tarn-      Exparte 
pered  with.  ^^""• 

Again,  it  is  argued  that  by  reason  of  the  provisions  of  section 
118,  it  is  evident  that  the  right  of  certiorari  has  not  been 
taken  away,  at  all  events,  that  such  doubts  exist' in  this  respect, 
that  the  court,  whose  duty  it  is  to  preserve  the  rights  of  the 
subject  30  far  as  the  law  will  permit,  will  not  declare  that  the 
subject  has  been  divested  of  his  right  of  certiorari. 

Section  118  is,  *'  Upon  any  application  to  quash  such  convic- 
tion or  warrant  enforcing  the  same  or  other  pixx^ss  or  proceed- 
ing, or  to  discharge  any  person  in  custody  under  such  warrant* 
whether  such  application  is  made  in  appeal  or  upon  habeas 
ccn'pus  or  by  way  of  certiorari  or  otherwise."  TJje  eection  then 
follows  with  directions  as  to  how  the  Court  or  Judge  shall  dis- 
pose of  the  matter.  Provisions  are  made  for  sustaining  the 
conviction  by  amendment,  &c.  We  may  bear  in  mind  that  a 
proceeding  by  certioi^aH  is  quite  open  under  the  Act,  in  case  of 
conviction  against  the  second  part  of  the  Act  before  two  justices 
of  the  peace  under  section  111 ;  and  further,  that  by  section 
112,  "  any  person  who  having  violated  any  of  the  provisions  of 
this  Act  or  of  any  Provincial  Act,  which  is  now  or  may  be  from 
time  to  time  in  force  in  any  Province  respecting  the  issue  of 
licenses  for  the  sale  of  fermented  or  spirituous  liqueurs,  or  of 
The  Temperance  Act  of  1864,  compromises,  compounds  or 
settles,  or  offers  or  attempts  to  compromise,  compound  or  settle 
the  offence  with  a  view  of  preventing  any  complaint  being 
made  in  respect  thereof  or  if  a  ccnnplaint  has  been  made  with 
a  view  of  getting  rid  of  such  complaint,  or  of  stopping  or  having 
the  same  dismissed  for  want  of  prosecution  or  otherwise  shall 
be  guilty  of  an  offence  under  this  Act,  and  on  conviction 
thereof,  shall  be  imprisoned  at  hard  labor  in  the  common  gaol 
of  the  county  or  district  in  which  the  offence  was  committed 
for  any  period  not  exceeding  three  months."  Section  113  pro- 
vides for  punishment  of  parties  to  compromise.  Section  114 
provides  for  a  penalty  lor  tampering  with  a  witness  quite  similar 
to  section  110  except  it  refers  to  any  such  Act,  that  is,  other 
Acts  than  the  Canada  Temperance  Act  of  1878.  Section  115 
points  oat  what  it  shall  suffice  to  state  in  describing  offences  and 
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^8^  what  facts  need  not  be  alleged,  amendment  of  information  and 
IBxparU  adjournment  Section  117  provides  variance  or  defect  of  form 
shall  not  affect  convictions.  The  first  and  third  part  of  the  Act 
became  law  on  the  passing  of  the  Act,  and  the  sections  I  have  men- 
tioned, 112th  to  and  including  118th,  in  the  third  part,  became 
law  without  any  adoption  of  the  second  part  of  the  Act  As 
regards  these  sections  becoming  law  it  mattered  not  whether  or 
no  the  second  part  of  the  Act  was  adopted.  Section  118  is 
by  no  means  confined  to  offences  against  the  second  part  of  the 
Act,  it  extends  to  what  is  provided  for  in  section  112  which 
includes  a  variety  of  other  Acts  as  well  &s  the  Canada  Temper- 
ance Act  of  1878,  but  if  it  does  include  convictions  for  offences 
against  the  second  part  of  the  Act,  and  as  to  this,  my  mind  is 
not  free  from  doubt,  there  is  a  class  of  convictions  to 
which  it  can  be  applied,  and  respecting  such  class,  the  right  of 
certiorcm  has  not  been  interfered  with,  namely:  convictions 
before  two  justices  of  the  peace.  In  either  view  I  do  not  see 
Anything  to  interfere  with  the  full  force  of  the  111th  section 
being  carried  out,  or  indeed  anything,  in  the  least  degree  to 
embarrass  the  plain  words  of  the  section  which  in  positive 
terms  takes  away  the  certiorari  in  the  several  cases  therein 
mentioned  where  the  Court  deciding  has  jurisdiction,  as  already 
decided  in  Ex  pci,rte  Orr.^ 

Allen,  C  J.  One  of  the  questions  to  be  determined  in  this 
case  is,  whether  the  Canada  Temperance  Act  takes  away  the 
writ  of  certiorari  in  all  cases  of  convictions  under  it,  or  only 
in  cases  arising  under  section  110. 

In  order  to  determine  this  question  it  will  be  necessary  to 
consider  several  sections  of  the  Act 

The  second  part  of  the  Act  (section  99)  prohibits  the  sale  of 
intoxicating  liquor,  except  for  certain  specified  purposes ;  and 
the  third  part  (section  100)  imposes  the  penalties  for  selling  in 
violation  of  the  second  part  of  the  Act,  and  directs  such  penal- 
ties to  be  recovered  by  summary  conviction.  The  prosecution 
for  such  penalties  in  this  Province,  is  to  be  before  any  police, 
stipendiary,  or  sitting  magistrate,  or  commissioner  of  a  pari^ih 
court,  or  before  any  two  other  justices  of  the  peace  for  the 
county  in  which  the  offence  is  committed.    (Section  103.) 

14  p.  &  B.  67. 
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The  ]09th  section  declares  that  when  any  person  is  convicted       ^^2- 
of  any  offence  against  the  provisions  of  the  second  part  of  the     Bm  paru 
Act,  the  convicting  magistrate,  in  addition  to  the  penalty  or 
punishment,  may  order  the  liquor  in  respect  to  which  the  offence 
was  committed,  if  not  more  than,  20  gallons,  to  be  forfeited,  and 
the  kegs,  bottles,  packages,  &c.,  containing  it  to  be  destroyed. 

The  110th  section  declares  that  any  person  who  either  before 
or  after  the  summons  of  any  witness  in  any  such  case,  tampers 
with  such  witness,  &a,  or  attempts  to  induce  him  to  absent 
himself,  or  to  swear  falsely,  shall  be  liable  to  a  penalty  of  $50. 
The  words  ''  in  any  such  case,"  in  this  section,  must  refer  to 
prosecutions  for  selling  spirituous  liquors  contrary  to  the  provi- 
sions of  the  second  part  of  the  Act,  as  provided  for  in  section 
99.  They  refer  to  some  preceding  cases,  and  evidently  to  the 
cases  mentioned  in  section  109. 

The  111th  section  declares  as  follows: — 

"No  conviction,  judgment,  or  order  in  any  such  case  shall  be 
removed  by  certiorari  or  otherwise,  into  any  of  Her  Majesty's  Superior 
Courts  of  Record ;  nor  shall  any  appeal  whatever  be  allowed  from  any 
such  conviction,  judgment  or  order  to  any  Court  of  General  Quarter 
Sessions  or  other  Court  whatever,  when  the  conviction  has  been  made 
by  a  Stipendiary  Magistrate,  Recorder,  Judge  of  the  Sessions  of  the 
Peace,  Sheriff,  Police  Magistrate,  Sitting  Magistrate,  or  Commissioner 
of  a  Parish  Court." 

It  was  contended  that  the  words  ''  in  any  such  case,"  in  this 
section  referred  to  the  cases  mentioned  in  section  110,  viz. : 
tampering  with  witnesses,  and  that  it  was  only  in  cases  of  such 
prosecutions  that  the  certiorari  was  taken  away.  I  do  not  so 
construe  the  111th  section.  I  think  it  has  no  reference  to  the 
110th,  but  that  the  words  "  in  any  such  case "  used  in  both 
sections  relate  to  the  same  description  of  prosecutions ;  namely 
to  prosecutions  for  selling  liquor  contrary  to  the  provisions  of 
section  99,  in  the  second  part  of  the  Act. 

It  will  be  observed  that  the  110th  section  points  out  no 
mode  for  the  recovery  of  the  penalty  imposed  for  tampering 
with  a  witness.  It  is  not  recoverable  under  the  Summary 
Convictions  Act — ^the  provisions  of  which  are  made  applicable 
to  the  Canada  Temperance  Act  by  section  107 — ^because  those 
provisions  only  apply  to  offences  against  the  second  part  of  the 
Act    That  penalty,  theref ore,  must  be  recoverable  in  an  action 


524  HILABT  TSBH,  XLY.  VICTOBIA* 


Hackxtt. 


1S62.  of  iebt  These  reasons,  I  think,  shew  that  the  111th  section 
Rjcparu  has  no  reference  to  the  110th;  and  therefore,  if  there  is  nothing 
in  any  other  part  of  the  Act,  which  limits  or  controls  the  plidn 
meaning  of  the  words  composing  the  first  sentence  of  the  111th 
section,  I  should  have  no  doubt  that  the  certiorari  was  taken 
away  in  all  cases  of  convictions  for  offences  against  the  second 
part  of  the  Act,  and  I  should  adhere  to  the  construction  put  on 
that  section  in  Ex  parte  Orr.^ 

I  do  not  think  the  remainder  of  that  section,  beginning  with 
the  words,  ''  nor  shall  any  appeal,"  &c.,  should  be  read  in  con- 
nection with  the  preceding  part.  A  proceeding  by  certiorari 
is  very  different  from  an  appeal.  The  former  is  a  common  law 
remedy  for  reviewing  the  judicial  proceedings  of  inferior  tribu- 
nals, and  can  only  be  taken  away  by  the  express  words  of  a 
statute,  whereas  an  appeal  is  not  a  matter  of  common  right, 
but  must  be  expressly  given  by  statute.  The  words  of  this 
section  shew  that  the  Legislature  knew  this  distinction,  because 
in  reference  to  the  removal  of  proceedings  by  certiorari  they 
use  the  "Superior  Courts  of  Record ;"  but  when  they  deal  with 
an  appeal  the  words  are  "  any  Court  of  General  Quarter  Ses- 
sions " — a  tribunal  which  has  no  power  to  grant  a  certiorari, 
but  has  power  to  hear  an  appeal  in  the  Province  of  Ontario 
by  the  express  provisions  of  the  Summary  Convictions  Act, 
32  and  33  Vic,  c.  31,  s.  65 ;  amended  by  40  Vic,  c  27 ;  and  all 
the  provisions  of  the  Summary  Convictions  Act  are  made  ap- 
plicable to  prosecutions  under  the  second  part  of  the  Canada 
Temperance  Act  by  section  107.  In  addition  to  this,  the  118th 
section  shews  that  an  appeal  is  recognized  as  a  proceeding  dis- 
tinct from  a  certiorari.  It  follows  therefore,  according  to  my 
view,  that  though  the  certiorari  may  be  taken  away,  an  appeal 
would  lie  where  a  conviction  was  had  before  two  justices 
under  the  103rd  section  of  the  Act.  It  is  no  part  of  my  duty 
to  enquire  why  the  Legislature  has  made  this  distinction— 
whether  it  was  intentional,  or  an  accidental  omission.  It  is 
sufficient  that  according  to  the  plain  words  of  the  section,  the 
"appeal "  is  not  taken  away  where  the  conviction  is  had  before 
two  justices.  In  all  other  cases,  the  Legislatare  has  declared 
that  a  person  convicted  of  a  breach  of  the  provisions  of  the 
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second  part  of  the  Act  shall  have  no  appeal  of  any  kind,  either        ^^^* 
by  certiorari,  or  by  what  is  technically  known  as  an  appeal.     Se  parte 
I  can  put  no  other  construction  on  the  111th  section,  unless  I 
find  that  some  other  part  of  the  Act  has  qualified  it,  and  re- 
quires a  different  interpretation  to  be  given  to  it. 

The  only  part  of  the  Act  which  throws  any  doubt  upon  this 
construction  of  the  111th  section  is  the  118th  section,  which 
speaks  of  a  proceeding  by  way  of  certiorari  to  quash  a  convic- 
tion, and  this,  it  has  been,  contended  shews  that  the  Legislature 
did  not  intend  to  take  away  the  certiorari.  It  certainly  appears 
at  first  sight  somewhat  difficult  to  reconcile  these  sections; 
but  it  must  be  borne  in  mind  that  even  express  words  of  a 
statute  taking  away  the  certiorari  are  inapplicable  where  there 
is  a  want  or  excess  of  jurisdiction,  and  generally,  when  the 
application  is  at  the  suit  of  the  prosecutor.  A  certioraH  there- 
fore might  still  issue  in  such  cases,  notwithstanding  the  prohi- 
bitory words  of  the  111th  section. 

It  is  our  duty  to  give  effect,  if  possible,  to  every  part  of  the 
Act;  aaid  consttiiing  the  111th  section  subject  to  the  exception 
above  stated,  there  is  no  repugnancy  between  it  and  the  118th 
section:  effect  may  be  given  to  both  of  them,  and  their  apparent 
conflict  reconciled.  After  a  careful  consideration  of  the  Act,  I 
have  come  to  the  conclusion  that  it  is  capable  of  this  con- 
struction. 

This  view  of  the  case  renders  it  unnecessary  to  consider  the 
question  raised  under  the  121st  section  of  the  Act. 

Kino,  J.  I  am  of  opinion  that  the  111th  section  refers  to 
cases  of  offences  against  the  second  part  of  the  Act.  I  think 
that  the  words  "in  any  such  case,''  in  the  111th  section  refer  to 
the  same  class  of  cases  as  is  referred  to  by  the  same  words 
in  the  110th  section;  and  in  the  110th  section  these  words 
clearly  mean  all  cases  of  offences  against  the  second  part  of  the 
Act. 

« 

The  next  question  is  as  to  the  extent  to  which  the  111th 
section  goes  in  taking  away  certiorari  in  the  case  of  convictions 
for  offences  against  the  second  part  of  the  Act,  and  this  depends 
upon  whether  the  clause  at  the  end  of  the  section  is  to  be  read 
as  limiting  the  whole  of  the  section,  or  as  limiting  only  the 
latter  branoh  of  it,  viz.>  that  relating  to  appeals.    I  am  of 
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1882.  opinion  that  the  latter  is  its  true  meaning.  For  first,  the  gram- 
Ejh  paru  matical  construction  of  the  two  clauses  dealing  respectively 
with  the  subject  of  certiorari  and  appeal  is  different,  and  the 
effect  of  this  change  in  the  structure  of  the  two  clauses  is  to 
make  them  independent  of  each  other,  and  therefore  to  confine 
the  operation  of  the  words  of  limitation  at  the  end  of  the 
section  to  the  latter  branch  relating  to  appeals.  In  the  next 
place,  the  first  clause  forms  a  complete  sentence  by  itself,  and 
the  subject  of  the  sentence,  viz.  "no  conviction,  judgment  or 
order"  has  already  received  a  qualification  by  the  words,  **  in 
any  such  case,"  and  we  should  not  expect  to  find  another  quali- 
fication of  the  same  subject  at  the  end  of  another  independent 
clause.  If  it  had  been  intended  to  introduce  this  qualificatioo, 
the  two  qualifying  clauses  should  have  been  brought  together, 
and  the  proper  language  would  then  be  this :  ''  No  conviction, 
judgment  or  order  made  by  a  stipendiary  ma^strate,  etc.,  in 
any  such  case ;"  or,  "No  conviction,  etc.,  in  any  such  case  made 
by  a  stipendiary  magistrate,  etc."  Then  the  qualifying  words 
at  the  end  of  the  section,  "  when  the  cojtviction,  etc,"  qualify 
the  words  "  any  such  conviction  "  in  the  second  branch  of  the 
section  rather  than  the  words  "  in  any  such  case "  in  the  first 
branch  of  the  section.  And  finally  on  this  point,  the  word 
"  the"  in  the  clause  "when  the  conviction,"  etc  (as  a  distin- 
guishing adjective  having  much  the  same  force  as  the  word 
"  such  "  would  have,  if  used  in  the  same  place,)  points  to  the 
"  conviction  "  last  before  alluded  to. 

In  the  next  place,  this  construction  of  the  section  agrees  with 
the  course  of  legislation  on  the  kindred  matter  of  procedure 
under  the  Summary  Convictions  Act.  The  Legislature  in 
dealing  with  the  subject  of  appeals  under  that  Act  distin- 
guished between  different  classes  of  convictions,  allowing  an 
appeal  where  the  conviction  takes  place  before  one  justice  only, 
but  not  allowing  an  appeal  where  the  conviction  is  before  two 
justices  (or  other  authority  having  the  power  of  two  justices) 
unless  the  sum  adjudged  exceeds  ten  dollars,  or  the  imprison- 
ment adjudged  exceeds  one  month ;  while  no  distinction  at  all 
is  made  between  one  class  of  convictions  and  another  when 
dealing  with  the  restricting  of  the  right  of  certiorari :  see  and 
compare  sections  65  and  71  of  the  Summary  Convictions  Act, 
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32-33  Vic.  c.  31.  The  Canada  Temperance  Act  differs  from  the  1^82. 
Summary  Convictions  Act  in  the  extent  to  which  certiorari  is  Sxparu 
taken  away  and  appeal  allowed,  but  it  is  worth  noting  that  in 
doing  what  the  ordinary  and  grammatical  construction  of  the 
111th  section  of  the  Canada  Temperance  Act  shows  that  the 
Legislature  intended  to  do.  it  was  pursuing  the  same  course 
pursued  by  it  in  dealing  with  other  like  matters  of  procedure, 
that  is  to  say,  making  a  distinction  in  the  case  of  appeals 
between  different  classes  of  convictions,  but  restricting  the 
cei^tioraH  irrespective  of  any  distinction  in  the  tribunal. 
Then  too,  appeals  to  the  quarter  sessions  from  convictions  by 
justices  out  of  sessions  have  been  long  and  generally  deemed  a 
proper  qualification  of  the  justice's  authority  in  exercising  a 
summary  jurisdiction:  Paley  on  Convictions,  p.  12. 

The  next  question  arises  on  the  118th  section,  which  seems 
to  contemplate  the  questioning  of  convictions  by  certiorari  on 
gi-ounds  other  than  for  want  of  jurisdiction.  The  112th,  113th 
and  114th  sections  relate  to  prosecutions  under  the  Temperance 
Act  of  18G4  and  under  Provincial  Acts,  as  well  &s  to  prosecu- 
tions under  this  Act.  Then  come  the  sections  from  the  115th 
to  the  12l8t  inclusive,  and  these  relate  to  proceedings  under 
this  Act  and  the  Temperance  Act  of  1864. .  In  this  way  the 
118th  section  includes  in  a  single  category  proceedings  under 
both  Acts,  and  also  applications  by  way  of  remedying  or  ques- 
tioning defective  convictions  and  warrants  under  both  Acts ; 
and  at  one  time  I  thought  the  reference  to  certiorari  in  the 
118th  section  might  be  interpreted  as  applicable  to  proceedings 
under  the  Temperance  Act  of  18G4,  and  that  so  the  words 
might  have  their  proper  operation ;  but  on  looking  at  that  Act 
in  the  Statutes  of  Canada  before  the  union,  I  find  that  the 
cei*tiorari  was  taken  away  there  in  much  the  same  way  as  it  is 
taken  away  here.  If  there  were  a  clear  repugnancy  between 
the  111th  and  the  118th  sections,  and  nothing  else  to  show 
which  section  should  prevail,  the  greater  effect  should  be  given 
to  the  latter  section,  as  expressive  of  the  later  intention  of  the 
Legislature,  in  accordance  with  the  settled  rule  of  construction 
to  that  effect;  but  I  do  not  think  that  we  are  required  to 
interpret  the  118th  section  as  being  repugnant  to  the  111th. 
The  writ  of  ce^iioi^aH  lies  notwithstanding  the  111th  section 
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1882.        in  cases  where  there  is  a  want  of  jurisdiction  or  an  excess  of 
JSb;  paru    jurisdiction,  so  also  at  the  suit  of  the  prosecutor:  Paley  on 
Convictions,  pp.  429-433.    The  object  of  the  118th  section  is 
to  supply  a  remedy  for  defects  of  form  or  substance,  and  to 
secure  a  decision  on  the  merits  in  cases  of  prosecutions  under 
the  acts,  either  of  1864  or  1878,  and  to  do  so  in  all  cases, 
whatever  may  be  the  way  in  which  the  conviction  is  brought 
into  question,  "whether  on  appeal,  or  by  haheas  cm^pus,  or  by 
certiorari,  or  otherwise."     The  enumeration  of  the  possible 
modes  may  be  only  by  way  of  greater  caution,  and  does  not  have 
the  effect  of  restoring  the  certiorari  where  it  has  been  taken 
away ;  any  more  than  do  the  words  "  or  otherwise  "  show  that 
there  is  some  ether  way  of  bringing  up  the  matter  besides  the 
modes  specially  referred  to.     It  is  as  though  the  Legislature 
had  said,  ^'It  may  be  possible  that  under  one  or  other  of  the 
two  acts  proceedings  may  be  brought  up  by  way  of  certiorari; 
if  so,  then  those  proceedings  when  brought  up  are  to  be  dealt 
with  as  provided  herein."    I  would  wish  to  guard  against  the 
interpretation  of  any  statute  by  exceptional  cases.    There  is  no 
more  frequent  and  no  more  erroneous  practice,  but  I  think 
that  the  section  in  question  may  fairly  bear  the  meaning  here 
attributed  to  it.    For  these  reasons  I  think  the  certiorari 
should  be  refused. 

Duff,  J.,  who  was  absent,  had  seen  the  judgment  of  the 
learned  Chief  Justice  with  which  he  concurred. 

Rvie  dischargecL 
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FLEWELLING  et  al.  v.  LAWRENCE.  1882. 

Conversion  of  goods — Waiver  of  tort — Action /or  goods  sold  and  deliv-     February, 
ered — Money  luid  and  received — Particulars  of  demand. 

Plaintiffs  and  deCenclant  negotiating  abont  the  sale  of  lumber,  they  wrote  to 
him  offering  to  sell  at  a  oertain  price.  Before  the  reoApt  of  this  letter,  the 
defendant's  servants,  without  his  knowledge,  shipped  the  merchantable  part 
of  the  lumber.  In  answer  to  the  letter  the  defendant  offered  to  give  the 
price  asked  for  so  much  of  the  lumber  as  was  merchantable,  and  a  lesser 
price  for  the  rest,  which  offer  the  plaintiffs  refused.  The  defendant  ad- 
mitted that  he  had  got  returns  for  the  lumber  shipped.  In  an  action  for 
goods  sold  and  delivered  and  also  for  money  had  and  received : 

Htld^  That  an  action  for  goods  sold  and  delivered  would  n<^  lie. 

The  plaintiffs'  particulars  claimed  for  a  quantity  of  lumber  at  a  oertain  price, 
but  made  no  reference  to  either  of  the  counts  of  the  declaration : — 

H(ld,  Sufficient  to  entitle  the  plaintiffs  to  claim  under  the  count  for  money  had 
and  received,  as  they  gave  the  defendant  substantial  information  of  the  plain- 
tiffs' demand. 

This  was  an  action  for  goods  sold  and  delivered,  and  for 
money  had  and  received ;  tried  before  Mr.  Justice  Wetmore  at 
the  York  Sittings  in  August,  1880,  in  which  the  plaintiffs  were 
nonsuited.  The  grounds  of  the  nonsuit  were  that  there  was  no 
evidence  of  any  contract  of  sale  which  would  sustain  the  count 
for  goods  sold  and  delivered ;  and  that  the  plaintiffs  were  not 
entitled  to  give  evidence  in  support  of  the  claim  for  money 
had  and  received,  as  the  bill  of  particulars  annexed  to  the 
record  only  set  out  a  claim  for  goods  sold  and  delivered.  The 
particulars  were  as  follows : — 

1878-79.-120,000  superficial  feet  aaw  logs  @  $7.00  ?  M. 
85,000        "  "    deals       @    7.00    " 

30,000  4th  ends  @    7.00    " 

June  28th,  1881.  E.  L,  Wetmore  moved  to  set  aside  the 
nonsuit,  and  failing  that,  for  a  new  trial.  He  contended  that 
while  it  is  a  general  principle  that  a  party  cannot  waive  a  tort, 
it  has  been  decided  that  where  goods  are  wrongfully  converted 
by  a  person  who  admits  a  right  in  the  owner,  the  owner  may 
waive  the  tort :  Lee  v.  Shore  ;^  Roscoe's  Evd.  (12th  ed.)  p.  478; 
Coles  V.  BvZman.^  The  fact  that  one  received  goods  into  his 
possession,  and  held  them  against  the  owner  for  a  sufHcient 
length  of  time  to  dispose  of  them,  might  be  a  reasonable  ground 
for  presuming  that  he  had  sold  them  and  received  the  proceeds: 
Hunter  v.  Wdah.^  But  this  case  is  much  stronger;  here,  the 
defendant  admitted  that  59,000  superficial  feet  of  the  lumber 

11 B.  k  C.|94.  »6  C.  a  184.  si  Stark.  224. 

Vol  v.— p.  ft  B.  67 
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^^^'        "were  loaded  in  a  schooner  by  the  millmen,  and  that  be  had  the 

FLKWBLLnio  returns  for  it.     It  is  clear  that  an  action  for  money  bad  and 

Lawrbkck.    received  would  lie,  and  the  case  of  Brown  v.  Hodgson}  shews 

that  the  bill  of  particulars  was  sufficiently  explicit  to  admit 

evidence  in  support  of  that  count.    He  cited  Grant  v.  Aiken;* 

Fisher  v.  Wavnwright;^  and  Sidaways  v.  Todd} 

0.  F.  Gregory y  contra.  No  evidence  was  given  of  any  amount 
of  money  received,  and  the  jury  could  not  have  found  on  that 
count.  In  regard  to  recovery  for  goods  sold  and  delivered,  the 
defendant  admitted  the  lumber  had  been  shipped  before  the 
plaintiffs*  letter  was  received.  It  was  not  taken  under  the 
authority  of  the  letter.  The  tort  could  not  be  waived.  Coles  v 
Bulman  is  not  applicable,  as  in  that  case  there  was  no  pretence 
of  any  tort,  and  there  was  some  evidence  of  a  contract  subse- 
quent to  the  delivery  of  the  goods.  [Pauier,  J.  When  the 
defendant  admits  the  plaintiffs'  title,  and  takes  the  goods,  not 
intending  to  commit  a  wrong,  is  that  not  some  evidence  of  a 
contract  of  sale?]  I  contend  not:  McCvUey  v.  Tfai-d,*  and 
Carridc  v.  Atkinson}  shew  that  the  waiving  of  a  tort  and 
suing  as  on  a  contract,  only  applies  to  money  had  and  received. 
Doyle  V.  Taylor;''  Bennett  v.  Francis;^  Taylor  v.  Plumer} 
Seymour  v.  Pychlau  ;^^  Turner  v.  Camieron's  Coalbrook  Steam 
Coal  Co.;^^  and  Neate  v.  Harding^*  were  cited. 

The  plaintiffs  are  precluded  from  recovering  on  the  count  for 
money  had  and  received  as  there  was  no  claim  on  that  count 
in  their  bill  of  particulars.  There  is  no  proof  of  receipt  of 
proceeds.    [King,  J.,  refers  to  PaiueU  v.  Bees}^] 

Fraser,  AtCy  Gen%  in  reply. 

The  principle  laid  down  in  Doyle  v,  Taylor  as  applicable  to 

money  had  and  received,  applies  equally  to  goods  sold  and 

delivered.    In  my  view,  where  there  is  no  dispute  as  to  the 

ownership  of  the  property,  the  tort  can  be  waived,  and  an 

action  brought  for  goods  sold  and  delivered.    If  the  particulars 

do  not  mislead  they  are  sufficient. 

Cur.  adv.  wit 

The  following  judgments  were  now  delivered : 


U  TMxnt.  180. 

•6  All.  606. 

9iU.hS.SSL 

•  Bert  K.  269. 

06  All.  616. 

inRftAl.  14. 

ai  M.  k  W.  480. 

TBert.'  R.  201. 

ii6Kzdi.  081 

«2  Stark.  400. 

S2  B.  &  P.  660. 
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WetmorEj  J.    The  declaration  contained  counts  for  goods        ^^^- 
sold  and  delivered,  and  for  money  had  and  received.  Plbwbluko 

It  appeared  that  the  plaintiffs  had  cat  a  quantity  of  lumber  la^^^ob. 
which  was  brought  to  market  in  the  spring  of  1879,  and  that 
the  defendant  had  furnished  plaintiffs  with  some  supplies.  In 
the  fall  of  1878,  the  plaintiffs  asked  the  defendant  if  he  intended 
buying  lumber  in  the  spring,  to  which  he  replied  that  he  was 
not  sure,  and  spoke  of  giving  84  per  M.,  which  price  the  plain- 
tiffs declined  to  take.  The  lumber  was  brought  to  the  Victoria 
Mills  (so  called.)  The  parties  talked  about  sawing  it;  and  it 
was  agi'eed  that  the  defendant  was  to  get  it  sawed,  provided  it 
could  be  piled  separate  from  other  lumber  at  the  mill.  Subse- 
quently the  defendant  told  the  plaintiff)  he  had  engaged  to 
have  it  sawed  and  piled  separate  at  Sl.50  per  M.,  he  becoming 
responsible  for  the  sawing,  and  to  pay  for  it  when  the  lumber 
was  sold.  In  September,  1879,  the  plaintiffs  wrote  to  the  de- 
fendant as  follows : — 

''  If  you  can  give  seven  dollars  per  thousand  right  through  for  the 
deal  where  it  lies,  you  can  take  it;  if  not,  we  will  wait  awhile  yet,  and 
see  how  the  market  will  be." 

The  defendant  afterwards  told  plaintiffs  he  had  received  the 
letter;  that  59  M.  and  some  odd  feet  were  loaded  on  a  schooner; 
that  the  millmen  loaded  it ;  and  that  he  "  got  the  letter  after 
the  lumber  was  loaded ;"  and  he  said  he  would  give  $7  per  M. 
for  the  59  M.  merchantable,  and  two-thirds  price  for  the  4th 
ends.  The  plaintifis  refused  to  take  that  price,  but  offered  to 
take  $7  per  M.  for  the  merchantable  lumber,  and  $6  for  the  4th 
ends,  which  defendant  would  not  give.  Defendant  after  this 
gave  plaintiffs  the  mill  survey  of  the  lumber,  shewing  69,681 
sup.  feet  of  merchantable  lumber,  and  22,747  feet  of  fourth  ends. 
They  afterwards  met  and  endeavoured  to  settle,  but  neither 
party  varied  from  their  previous  offers.  The  defendant  admit- 
ted that  he  had  got  returns  for  the  59,200  feet  which  he  had 
shipped. 

The  evidence  no  doubt  shews  that  59  M.  of  the  plaintiffs' 
lumber  was  taken  by  some  person :  it  had,  however,  been  taken 
before  the  receipt  of  the  plaintiffs'  letter ;  and  supposing  the 
taking  was  by  the  defendant,  it  having  been  taken  before  the 
receipt  of  4Aie  letter,  it  was  a  wrongful  taking  for  which  tres- 
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^^^        pass  or  trover  might  have  been  maintained.    The  subsequent 
Flewxllzng  meetings  and  negotiations  were  had  for  the  purpose  of  effecting 
Lawjuutcx.   ^  settlement,  but  no  settlement  was  effected.    I  cannot  see  how 
a  contract  for  goods  sold  and  delivered  can  be  made  out.    Tlie 
offer  to  sell  at  a  certain  price,  and  refusal  to  pay  the  proposed 
price  cannot  very  well  be  turned  into  a  contract  for  goods  sold 
and  delivered.    The  taking  plaintiffs'  lumber  was  a  tortious 
act:  had  the  deals  been  taken  by  the  defendant  after  the 
receipt  of  the  letter  from  the  plaintiffs  of  17th  September, 
1879;  a  contract  to  pay  the  price  for  both  qualities  of  deals 
stated  in  the  letter,  might  have  been  implied, — the  plaintiff) 
having  consented  to  sell  to  defendant,  and  informing  him  of 
their  price,  and  he,  after  their  offer,  having  taken  the  deals,  or 
indeed  any  part  of  them :  but  the  deals  were  taken,  the  defend- 
ant says,  by  the  millmen  before  receipt  of  the  letter,  and  plain- 
tiffs subsequently  refused  to  take  any  price  but  that  named  by 
themselves,  which    defendant  refused   to  pay.     McCvUey  v. 
Ward.^     The  changing  a  right  of  action  for  a  tort  into  an 
action  of  contract  extends  only  to  an  action  for  money  had  and 
received,  citing  Hambly  v.  Trott  ;*  and  per  Lord  Alvanley,  C.  J., 
in  Bennett  v.  Francis;^  also  per  Tindal,  C.  J.,  in  Clark  v.  GU- 
bert*"    All  that  can  be  collected  from  these  and  similar  cases  Ls 
this :  that  if  goods  tortiously  taken  be  converted  into  moneyi 
the  court  will  allow  the  plaintiff  to  waive  the  tort  and  bring 
an  action  in  which  he  can  recover  nothing  more  than  the  money 
actually  received.    In  Colea  v.  Bulman,^  there  was  some  evi- 
dence for  the  jury  in  support  of  a  count  for  goods  sold  and 
delivered,  which  I  think  is  entirely  wanting  in  the  present 
case  as  in  McCvMey  v.  Ward. 

Then  as  to  money  had  and  received.  The  defendant  said 
the  millmen  took  it  (the  deals),  and  he  had  got  returns  for  it. 
In  another  part  of  the  evidence,  defendant  said  he  had  received 
some  returns  for  the  lumber.  There  was  no  evidence  of  what 
these  expressions  meant : — assuming  they  meant  money  returns, 
there  is  no  amount  stated.  In  Carrick  v.  Atkinson*  held  that 
^he  assignees  in  bankruptcy  might  waive  a  tort  and  bring  an 
action  for  money  had  and  received.    At  page  519,  in  the  judg- 

15  Allen  605.  s2B.ftP.  55a  ^ea  B.  1S4. 
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ment  of  the  Court  it  is  said  the  sale  of  the  cargo  by  the  defend-  ^882. 
ant  after  the  bankruptcy,  was  a  conversion  f or^which  he  would  Flbwelliho 
be  liable  to  the  assignee  in  trover;  and  it  was  the  especial  lawmnce. 
case  in  which  a  party  might  waive  the  tort  and  bring  an  action 
for  money  had  and  received,  and  limit  his  right  to  recover  by 
the  actual  proceeds  of  the  goods  tortiously  convei*ted.  In. 
Powell  V.  Rees,^  an  administrator  was  held  liable  to  an  action 
for  money  had  and  received  by  the  intestate  for  coal  tortiously 
taken  from  plaintiff's  land,  if  the  intestate  had  sold  it  and  re- 
ceived the  money ;  and  this  although  no  direct  evidence  was 
given  of  the  actual  sum  received  on  the  sale,  if  the  jury  believed 
the  fact  of  the  sale.  The  plaintiff  had  a  verdict  for  the  sum 
which  the  jury  considered  to  be  the  value  of  the  coal  taken, 
deducting  the  expense  of  raising  and  conveying  it  to  market, 
and  the  verdict  was  sustained.  In  DoyU  v.  Taylor,^  where 
goods  in  the  possession  of  B.  in  which  A.  had  an  undivided 
interest,  had  without  A.*s  authority  been  delivered  by  B.  to  C* 
who  retained  the  possession  of  them ;  Held,  that  A.  could  not 
maintain  assumpsit  against  B.  for  goods  sotd  and  delivered,  nor 
for  money  had  and  received,  to  recover  the  value  of  A's  interest 
in  the  goods,  there  being  no  proof  of  a  sale  from  B.  to  C.  SerrMe, 
If  a  sale  had  taken  place,  although  without  A.'s  authority,  he 
might  afterwards  affirm  the  contract  and  maintain  assumpsit 
against  B.  for  his  share  of  the  proceeds ;  and  in  such  case,  the 
produce  of  the  sale  is  the  criterion  of  the  value.  WeUs  v.  Roaa,^ 
was  cited  in  Doyle  v.  Taylor  to  shew  "That  under  certain 
circumstances  a  sale  would  be  presumed,  and  also  that  the 
sale  was  for  money,  so  as  to  entitle  the  plaintiff  to  recover 
on  the  money  count."  The 'issue  in  that  case  was  on  a  plea  in 
abatement  for  the  non-joinder  of  a  joint  contractor:  that  a 
sale  really  took  place  was  not  contested :  besides,  there  was  the 
material  fact  of  an  express  authority  to  sell — ^the  goods  being 
sent  to  the  defendant  for  that  very  purpose — ^so  that  in  that 
case  a  sale  and  disposal  of  the  goods  were  in  performance  of 
the  defendant's  duty.  In  the  present  case  we  have  negotiations 
going  on  for  the  purchase  of  the  lumber;  a  taking  away  of  the 
lumber  by  the  defendant's  millmen  before  receiving  the  plain- 
tiffs letter  stating  the  price ;  the  defendant's  statement  that  he 

i7A.4(£.4S0.  tBort  a.  SOL  s?  «Mint  108. 
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1882.  had  returns  from  the  lumber,  and  his  offering  to  pay  $4.00  per 
Flewblliko  M.  for  the  merchantable,  and  two-thirds  of  that  for  the  4th  ends. 
Lawribkce.  ^^  Powell  V.  Rees  the  verdict  was  sustained  for  the  sum  which 
the  jury  considered  to  be  the  value  of  the  coal,  deducting  the 
expense  of  raising  and  carrying  it  to  market.  In  this  case  the 
quantity  appeared  by  the  mill  survey  which  the  defendant 
produced  to  the  plaintiffs  In  Hunter  v.  Wdsh,'^  per  Lord  Ellen- 
borough  :  "  It  is  not  necessary  to  prove  that  the  defendant 
actually  received  the  money,  in  order  to  entitle  the  plaintiff  to 
recover  for  money  had  and  received  to  his  use ;  for  if  after  a 
reasonable  time  has  elapsed,  the  defendant  does  not  account  to 
the  plaintiff,  it  may  be  presumed  that  he  has  received  money 
for  the  goods."  • 

I  think  there  was  evidence  that  should  have  been  left  to  the 
jury  under  the  count  for  money  had  and  received.  The 
defendant  meant  something  by  the  expression  "he  had  got 
returns  for  it,"  and  the  jury  might  have  fairly  concluded  the 
defendant  meant  he  had  disposed  of  the  lumber  and  got  his 
pay  for  it.  It  may  still  be  said,  the  amount  the  defendant 
received  is  not  proved.  We  have  the  mill  survey  produced  by 
the  defendant,  and  his  offer  after  all  this  to  pay  87.00  for  mer- 
chantable and  two-thirds  for  fourth  ends.  I  think  there  was 
evidence  from  which  the  jury  might  have  reasonably  concluded 
the  defendant  received  as  much  as  these  sums  in  the  returns 
he  got,  or  very  likely  he  would  not  have  offered  to  pay  these 
sums.  On  the  argument  it  was  urged  that  the  plainti&  did  not 
contend  for  this  on  the  trial.  Their  counsel  did  claim  a  risht 
to  recover  for  goods  sold  and  delivered,  also  for  money  had  and 
received.  I  was  of  opinion,  and  so  stated  on  the  trial,  that 
they  could  not  recover  for  money  had  and  received,  because  the 
particulars  annexed  to  the  Nisi  prius  record  were  for  goods 
sold  and  delivered,  and  did  not  contain  a  charge  for  money  had 
and  received,  though  the  declaration  did.  In  this  I  am  satisfied 
I  was  mistaken:  Brown  v.  Hodgeon ;^  Grant  v.  AUcen.^  A 
bill  of  particulars  which  gives  substantial  information  of  the 
plaintiffs'  demand,  and  does  not  confine  the  claim  to  any  par- 
ticular count,  or  mislead  the  defendant,  is  suflScient  to  let  in 
evidence  under  any  count  to  which  the  same  may  be  applicable. 

U  Stark,  m  S4  TMint.  18BL  •Bnton  Ml 
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See  also  Fiskei*  v.  Waimuright;^  Russdl  v.  BelL^    Perhaps  I        >s^ 
had  better  quote  moi-e  particularly  from  Brovm  v.  Hodgson ;'  Flewklukg 

''  K  a  bill  of  particulars  specifies  the  transactioii  upon  which  the    Lawbengs. 
plaintiff's  claim  aiises,  it  need  not  specify  the  technical  description  of 
the  right  which  results  to  the  plaintiff  out  of  that  transaction. 

Shepherd^  Sergt,  contending  that  inasmuch  as  Pen  might  have  re- 
covered the  value  of  the  butter  against  the  defendant,  it  was  compe- 
tent to  the  plaintiff,  who  had  paid  Pen  the  value  of  the  butter,  to  sue 
the  defendant  for  the  price,  as  iDoney  paid  to  his  use. 

VaughaUj  contra^  contended  that  the  plaintiff  was  precluded  from 
taking  that  ground,  because  he  had  m.ode  no  claim  for  money  paid  in 
his  bill  of  particulars,  but  only  for  goods  sold.  [The  particttlars  were : 
^To  17  firkins  of  butter,  £53  6/,'  not  saying  for  goods  sold.] 

Mansfield,  C.  J.,  said:  "At  the  trial  my  attention  was  not  called  to 
the  count  for  money  paid,  but  upon  this  count  1  think  the  action  may 
be  sustained.  *  *  *  As  to  the  objection  taken  respecting  the  bill  of 
particulars, — bills  of  particulars  are  not  to  be  construed  with  all  the 
strictness  of  declarations :  this  bill  of  particulars  has  no  reference  to 
any  counts,  and  it  sufficiently  expresses  to  the  defendant  that  the 
plaintiffs  claim  arises  on  account  of  the  butter." 

Heath,  J.,  said :  "  We  must  not  drive  parties  to  special  pleaders  to 
draw  their  bills  of  particulars." 

The  particulars  in  the  present  case  do  not  refer  to  any  par- 
ticular count,  but  shew  that  the  plaintiffs'  claim  is  on  account 
of  the  lumber. 

But  for  the  erroneous  view  I  took  respecting  the  particulars 
on  the  trial,  no  doubt  the  case  would  have  proceeded  on  the 
claim  for  money  had  and  received;  and  I  think  there  was 
evidence  of  such  claim  that  should  have  been  submitted  to  the 
jury,  and  therefore  the  nonsuit  should  be  set  aside  and  a  new 
trial  granted.  ^ 

KiNQ,  J.  The  plaintiffs  and  defendant  had  some  negotia- 
tions respecting  the  sale  to  defendant  of  some  lumber  belonging 
to  plaintiffs,  and  plaintiffs  wrote  to  defendant  offering  the  lum- 
ber at  a  certain  price,  "  $7  per  thousand  right  through  for  the 
deal  where  it  lies/'  Before  the  letter  was  received,  defendant's 
servants  without  his  knowledge  had  shipped  a  part  of  the  lum- 
ber, along  with  other  lumber  belonging  to  defendant.  The 
defendant  upon  receipt  of  the  letter  declined  to  give  the  price 
asked,  but  offered  87  for  so  much  of  the  lumber  as  was 
merchantable,  and  a  less  price  for  the  rest,  which  offer  was 
in  turn  refused  by  plaintiffs.     The  plaintiffs  afterwards  brought 
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1382.  this  action  for  goods  sold  apd  delivered,  and  for  money  had 
Flewbllino  and  received.  The  learned  counsel  for  plaintiffs  contended  that 
Lawrxncb.  ^^^  plaintiffs  could  waive  the  tort  and  sue  as  for  goods  sold  aud 
delivered.  But  no  decided  case  goes  this  far.  The  cases  in 
which  it  has  been  held  that  a  contract  may  be  implied  from  a 
tortious  act  are  of  several  classes:  First,  the  common  cases 
where  the  wronp^doer,  having  sold  the  property  and  obtained 
the  proceeds,  is  held  liable  to  the  owner  in  an  action  for  money 
had  and  received.  ''  Implied  or  constructive  contracts  of  this 
nature,"  as  stated  by  Mr.  Cave  in  his  edition  of  Addison  on 
Contracts,  p.  22,  *'are  similar  to  the  constructive  trusts  of  courts 
of  equity,  and  in  fact  are  not  contracts  at  ail."  Then  there  are 
cases  like  lAghUy  v.  ClouBton^^  where  a  person  enticing  away 
an  apprentice  Ls  held  liable  to  the  master  as  in  contract  for  the 
value  of  the  services  rendered  by  the  apprentice.  The  court 
there  likened  the  services  of  the  apprentice  to  the  proceeds  of 
the  sale  of  goods  that  had  been  wrongfully  acquired.  There 
are  also  cases  like  Rwmsey  v.  North-Eastern  Ry,  Co./^  where  a 
person  who  gets  the  benefit  of  services  through  deception,  is 
held  liable  on  an  implied  contract  to  pay  what  they  are  reason- 
ably worth.  Then  there  are  cases  like  HiU  v.  Perrott,^  and 
Biddle  v.  Levy,^  where  one  who  by  fraud  induces  another  to 
sell  goods  to  an  irresponsible  person,  and  then  gets  possession  of 
them  himself  from  the  purchaser,  is  held  liable  to  the  owner  of 
the  goods  in  an  action  for  goods  sold  and  delivered.  In  these 
cases  the  wrongdoer  is  treated  as  an  undisclosed  principal  of 
the  nominal  buyers.  It  is  unnecessary  to  refer  particularly  to 
the  cases  represented  by  Smith  v.  Hodson^  as  they  relate 
specially  to  the  rights  of  assignees  in  bankruptcy.  The  case 
nearest  to  the  present  in  its  facts,  is  Birmvaghara  Oas  Co.  v. 
Ratdiff,^  but  that  case  came  before  the  court  in  such  a  way  as 
not  to  call  for  decision  on  the  form  of  action.  There  too  the 
goods  were  alleged  to  have  been  obtained  by  fraud,  and  in 
course  of  a  transaction  of  purchase.  It  may  be  too  that  a 
wrongdoer  is  restrained  from  alleging  his  fraud  to  an  extent 
that  does  not  apply  in  the  case  of  a  tort  without  fraud.  In 
Rumsey  v.  North-Eastern  Ry.  Co.  already  referred  to,  Erie,  C. 

11  Taunt  112.  88  Tkunt  274.  14  T.  R.  211. 
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J.,  said  that  "  where  goods  or  services  have  been  obtained  by        188& 
deception,  the  law  will  imply  a  contract  to  pay  what  is  usual  Flewellino 
and  reasonable."    The  learned  counsel  for  plaintiffs  relied  on    Lawrence. 
Coles  V.  Btdman,^  but  there  was  evidence  there  of  an  express 
contract.     The  defendant  had  ordered  teas  from  Y.  to  be  deliv- 
ered by  a  carrier ;  the  plaintiff,  a  carrier,  bj'  mistake  delivered 
other  teas  of  greater  value ;  the  defendant  used  the  teas  in 
iornorance  of  the  mistake,  and  when  the  carrier's  clerk  called  to 
get  the  teas  back,  the  defendant  agreed  to  pay  the  same  as  for 
the  teas  he  had  ordered  of  Y,    The  carrier,  in  an  action  as  for 
goods  sold,  sought  to  recover  the  same  value  as  the  teas  defend- 
ant had  ordered  of  Y.,  and  Maule,  J.,  said :  "  Though  one  party 
may  not  in  such  case  maintain  goods  sold  and  delivered,  cannot 
both  parties  consent  to  treat  it  as  such  a  contract?"    And 
Coltman,  J.,  said :  "  Though  originally  there  was  no  contract  of 
sale  between  the  parties,  there  was  evidence  of  a  subsequent 
agreement  on  defendants  part  that  the  transaction  should  be 
considered  as  a  sale."    As  to  the  count  here  for  money  had  and 
received  I  agree  that  Broivn  v.  Hodgson^  is  an  authority  for 
plaintiffi  on  the  question  of  the  sufficiency  of  the  particulars ; 
and  Powell  v.  Beea,^  on  the  proof  of  the  receipt  of  the  proceeds. 
Weldon,  Duff  and  Palmer,  JJ.,  concurred. 

Allen,  C.  J.,  was  absent. 

New  triad  granted. 

MAGNER  V.  HUTCHINSON,  1882. 


THE  SAME  V.  SULLIVAN.  March. 

Execttior — Separate  actions  for  penalty  for  not  proving  wiU — Stay  of 

action. 

Where  separate  actiomi  for  not  proving  a  will  were  bronght  against  two  execu- 
tors, under  the  Rev.  Stat.,  o.  136,  s.  10,  (Gonsol.  Stat.  cap.  52,  s.  11),  the 
proceedings  in  one  action  were  stayed  till  after  judgment  in  the  other. 
(Wbtmorb,  J.,  dissenting.) 

This  was  an  application  to  stay  one  of  two  actions  brought 
against  the  defendants,  the  executors  of  Daniel  Magner,  de- 
ceased, for  not  proving  his  will,  pursuant  to  the  provisions  of 
Rev.  Stat.  cap.  136,  sec.  10.     (Consol.  Stat.  cap.  52,  s.  11). 

Wddon,  Q.  (7.,  supported  the  application.  The  questions  are : 
1st.  Whether  the  plaintiff  can  bri^g  separate  actions  for  the 
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^8^'        penalty  against  each  of  the  executors  and  whether  one  of  them 
Magner     should  not  be  stayed  until  after  judgment  in  the  other.   (Palm- 

Hutchinson.  ^^»  *'^'»  ^^  ^^7  ^  J^^  should  not  apply  until  after  judgment 
The  Same    has  been  obtained  against  one,  and  has  been  satisfied.)     2nd : 
SuLuvAN     Whether  this  is  the  proper  mode  of  bringing  the  question  before 
the  Court.    On  this  point  I  refer  to  Henry  v.  Goldney^ 

Rev.  Stat.  cap.  136,  s.  10:  cap.  161,  s.  13 :  26  Geo.  III.  cap. 
11,  s.  7 :  and  Brinaniead  v.  Hai^naon,^  were  also  referred  to. 

No  counsel  appeared  on  the  other  side. 

Cur.  adv.  vidt 

The  following  judgments  were  now  delivered : 

KiNQ,  J.  These  are  separate  actions  brought  against  each  of 
two  executors  of  a  will  to  recover  the  penalty  imposed  by  chap- 
ter 52  section  11  of  the  Con.  Statutes,  and  the  defendants 
apply  to  have  one  of  the  actions  stayed  until  the  determination 
of  the  other.  The  first  question  is  whether  or  not  a  separate 
penalty  is  imposed  on  each  executor.  The  11th  section  of  the 
Act  is  as  follows : — 

"  If  any  executor  of  the  will  of  any  deceased  person,  knowing  of 
his  being  named  and  appointed  as  such,  shall  not  within  thirty  days 
next  after  the  death  of  the  testator,  cause  such  will  to  be  preyed  aiid 
recorded  in  the  Registrar's  office  of  the  same  county  where  the  de- 
ceased person  last  dwelt,  or  present  the  said  will  and  renounce  the 
executorship  thereof,  every  such  executor  shall  (without  just  excuse 
for  the  delay)  forfeit  the  sum  of  twenty  dollars  every  month  firom  and 
after  the  expiration  of  the  said  thirty  days,  until  he  shall  cause  Pro- 
bate of  such  will  to  be  made,  or  present  the  same  as  aforesaid ;  every 
such  forfeiture  may  be  sued  for  and  recovered  in  any  Court  of  com- 
petent jurisdiction,  at  the  suit  of  any  of  the  heirs,  l^atees  or  creditors 
of  the  testator.'' 

By  the  intepretation  clauses  (Con.  Stat.  c.  118,  sub.  sec  12)  the 
word  "executor"  although  in  the  singular  number  is  to  be  read 
as  though  it  were  "  executor  or  executors,"  unless  to  so  read  it 
would  be  inconsistent  with  the  manifest  intention  of  the  Legis- 
lature or  repugnant  to  the  context.  Such  construction  is  not 
excluded  here  by  the  use  of  the  words  "  any"  and  "  every." 
The  expression  "  any  executor  "  is  appropriate  enough  whether 
the  word  "  executor  "  is  to  be  taken  as  denoting  a  single  execu- 
tor, or  (by  force  of  the  interpretation  clause)  the  several  execu- 
tors of  the  one  will;  and  the  expression  "every  such  executor" 
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further  on  in  the  section  may  very  well  refer  to  the  severalty        ^S^- 
of  the  offence  rather  than  to  the  severalty  of  the  person,  as  in      Magnbr 
Partridge  v.  Naylor,^  cited  in  Hardyman  v.  Whitaker.^     The  HurcraKsoK. 
word  "each,"  if  used,  would  have  had  a  more  distinctively  sin-    The  Same 

gular  meaning.  Sul^ak. 

Then  looking  at  the  nature  of  the  duty  for  breach  of  which 
the  penalty  is  imposed,  it  seems  to  me  that  so  far  as  regards 
the  obligation  to  prove  and  record  the  will  it  is  clearly  joint. 
It  is  the  duty  of  both  executors  to  do  this  act,  and  the  dis- 
charge of  the  duty  by  one  executor  relieves  the  other  from  its 
performance.  The  will  can  be  proved  but  once,  and  can  be 
but  once  recorded ;  and  the  probate  by  one  executor  enures  to 
the  benefit  of  the  other,  who  may  come  in  and  be  sworn  and 
obtain  letters  testamentary.  In  respect  of  the  alternative  duty 
of  presenting  the  will  and  renouncing  executorship  I  have  felt 
a  difficulty,  owing  to  the  several  character  of  the  act  of  renun- 
ciation. Still  it  is  only  an  alternative  duty ;  and  further,  as 
the  will  can  be  but  once  presented  and  its  presentation  is  a 
joint  obligation,  and  as  there  can  be  no  liability  at  all  upon 
either  executor  by  reason  of  a  failure  to  present  the  will  and 
renounce  executorship  unless  there  is  also  a  breach  of  the  joint 
obligation  to  prove  and  record  the  will  (except  in  the  one  case 
where  an  executor  presents  and  renounces  within  the  limited 
time) ;  and  moreover,  as  any  liability  of  either  executor  may  be 
prevented  from  attaching  at  all,  or  its  continuance  restricted,  by 
the  act  of  one  of  the  executors  in  proving  and  recording  the 
will,  it  seems  to  me  that  the  several  executors  must  be  considered 
as  capable  of  being  joint  offender,  and  therefore  liable  to  but 
a  single  penalty.  In  Barnard  v.  Ooatling,^  two  proctors  were 
held  jointly  liable  to  a  penalty  for  practising  in  a  certain  matter, 
without  having  taken  out  certificates  under  an  act  requiring 
each  proctor  to  take  out  a  certificate  before  practising. 

Then  as  to  the  recovery  of  the  penalty.  Separate  actions 
were  unnecessary,  as  the  plaintiff  in  an  action  against  the  exe- 
cutors jointly  could  recover  against  both  executors  or  against 
one,  according  to  the  facts  proved.  It  would  be  otherwise 
ordinarily  in  an  action  of  debt;  but  although  an  action  for 
penalties  is  an  action  of  debt,  it  is  founded  on  a  tort,  and  par- 

1  Moore,  453.  ^2  ^asU  573  note.  92  East  600. 
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___i?^' takes  of  the  incidents  of  an  action  of  tort.    Hardjpiuin  v. 

Maghxb      WkitaJcer^     Hence  it  is  (as  decided  in  that  case)  that  in  debt 

HuTcuiNsoN.  ^^^  penalties  judgment  may  be  had  against  one  defendant  in  an 
The  Same  action  against  several,  contrary  to  the  ordinary  rule  in  actions 
SuLuvAN.  ^^  debt.  Hence  too  it  would  follow  that  if  judgment  were  re- 
covered against  one  of  the  executors  in  a  separate  action  against 
him,  the  judgment  (even  without  execution)  might  be  pleaded 
in  bar  to  an  action  against  the  other  executor,  according  to  the 
ordinaiy  rule  in  actions  of  tort  and  in  actions  against  debtors 
jointly  but  not  severally  liable.  King  v.  Hoare^'  Brinsmead 
V.  Htu^'lson,^  and  on  Appeal.*  I  think  therefore  that  one  of 
these  actioas  (at  the  election  of  plaintiff')  should  be  stayed  until 
judgment  in  the  other.  I  also  think  that  a  person  to  whom 
the  benefit  of  a  penalty  is  given  should  not  increase  its  burthen 
by  bringing  unnecessaiy  actions.  It  is  much  like  the  case 
where  several  actions  are  oppressively  brought  for  the  purpose 
of  trying  the  same  question ;  and  there  the  Court  will  inteif  ere 
either  by  stay  of  proceedings  or  giving  time  to  plead  in  all  the 
actions  but  one  upon  terms.     Frith  v.  Giippy,^ 

Palmer,  J.  1  think  the  11th  section  of  chapter  52  Consol. 
Statutes  only  contemplates  one  set  of  penalties  for  all  executors 
if  more  than  one  and  is  not  cumulative.  The  whole  question 
turns  on  the  meaning  to  be  given  to  the  words  **  any  executor" 
in  the  statute.  The  words  are  "  if  any  executor  of  any  will, 
&c.,  shall  not  within  thirty  days  cause  the  will  to  be  proved 
and  recorded  in  the  registrar's  office,  &c.,  every  such  executor 
shall,  &c.,  forfeit  twenty  dollars,  etc."  Sub-sec  12,  chap.  118 
enacts  that  "every  word  importing  the  singular  number  may 
extend  to  several  persons  or  things  as  well  as  to  one  person  or 
thing,  etc."  It  follows  that  the  words  "  any  executor  "  must, 
when  there  are  several  named,  mean  them  all  collectively.  And 
when  the  words  '*  every  such  executor"  occur  afterwards,  I 
think  they  must  have  the  same  meaning  and  must  be  read  as 
the  several  persons,  the  executore  named  in  the  will.  And  in 
that  way  there  can  only  be  one  set  of  penalties  incurred,  for 
which  each  and  all  such  executors  are  jointly  and  separately 
liable,  and  if  paid  or  satisfied  by  one  is  a  satisfaction  for  all 

12  East  678.  /L.  R.  7  C.  P.  647. 
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Then,  can  several  actions  be  brought  for  the  whole  against  each        ^^^ 
of  a  number  of  joint  executors  ?    I  agree  with  Mr.  Justice  King,     Maoneb 
that  such  a  course  is  unnecessary,  and  that  an  action  can  be  Hutchinson. 
brought  against  either  separately,  or  all  jointly,  and  a  recovery    Thb  Same 
had  either  way.     I  think  it  follows  that  whenever  all  the    suluvan. 
executors  are  guilty  of  the  neglect  it  is  a  joint  wrong  and  they 
are  all  jointly  and  separately  liable  therefor.    And  it  has  been 
suggested  that  if  one  only  had  knowledge  a  pai*t  of  the  time, 
and  another  for  a  longer,  the  penalties  that  each  would  be  liable 
for  would  not  be  the  same  and  therefore  no  joint  action  could  be 
brought.    But  this  presents  no  greater  difficulty  than  an  action 
for  any  other  wrong.    Take  ti*espass,  for  instance,  one  party 
commits  a  trespass  and  does  injury  to  a  plaintiffs  property, 
and  then  he  and  another  do  further  trespass  to  the  same 
property,  the  remedy  is  plain;  they  are  both  liable  for  the  joint 
trespass,  and  only  one  for  the  separate  one.     So  here,  if  the 
plaintiff  choose  he  may  have  a  remedy  against  all  parties  liable 
for  the  joint  penalties,  and  a  separate  action  against  any  person 
for  what  he  alone  is  answerable.    In  this  action  the  same  pen- 
alties are  claimed  against  both.    For  that  purpose  one  action 
is  sufficient,  and  two  unnecessary,  and  therefore  vexatious. 
One,  in  my  opinion,  ought  to  be  stayed. 

Wetmore,  J.  This  was  an  action  for  a  penalty  for  not  proving 
the  will  of  Daniel  Magner.  The  defendant,  Richard  Hutchin- 
son, and  one  Daniel  Sullivan,  were  appointed  executors.  A 
separate  action  was  commenced  against  each  executor,  and  this 
application  is  to  stay  proceedings  in  one  suit  by  reason  of  the 
two  actions  being  pending.  Consol.  Stat  c.  52,  sec.  11  is  refer- 
red to,  which  enacts : 

"  If  any  executor  of  the  will  of  any  deceased  person,  knowing  of 
his  being  named  and  appointed  as  such,  shall  not  within  thirty  days 
next  after  the  death  of  the  testator,  cause  such  will  to  be  proved  and 
recorded  in  the  Registrar's  office  of  the  same  county  where  the  de- 
ceased person  last  dwelt,  or  present  the  said  will  and  renounce  the 
executorship  thereof,  every  such  executor  shall  (without  just  excuse 
for  the  delay)  forfeit  the  sum  of  twenty  dollars  every  month  from  and 
after  the  expiration  of  the  said  thirty  days,  until  he  shall  cause  Pro- 
bate of  such  will  to  be  made,  or  present  the  same  as  aforesaid  ;  every 
such  forfeiture  may  be  sued  for  and  recovered  in  any  Court  of  compe- 
tent jurisdiction,  at  the  suit  of  any  of  the  heirs,  legatees  or  ci'editors 
of  the  testator.'* 
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^882.  Section  10  of  the  Revised  Statutes  cap.  13G,  page  352,  is  quite 

Maonkk  similar,  except  it  provides  that  the  suit  shall  be  in  the  Supreme 

HuTCHiKsoN.  Court.    The  Act  26  Geo.  Ill,  cap.  11,  section  7,  is  very  similar. 

The  Same  It  provides  that  every  executor  so  neglecting  his  or  their  trust 

Sullivan.  ^^^  ^^^^  ^^  ^^^^  behalf  (without  just  excuse  made  for  such 
delay)  shall  forfeit  unto  His  Majesty  the  sum  of  five  pounds 
per  month,  &c.,  &;c.,  every  forfeiture  to  be  had  and  recovered  by 
action  of  debt  in  the  Inferior  Court  of  Common  Pleas  in  the 
same  county,  at  the  suit  of  any  of  the  heirs,  legatees,  or  credi- 
tors, or  in  the  Supreme  Court,  by  information  of  Her  Majesty's 
Attorney  General,  for  the  public  uses  of  the  Province,  and  the 
support  of  the  Government  thereof.  Under  the  old  Act  the 
writ  could  be  an  action  of  debt  in  the  Inferior  Court,  by  the 
the  heirs,  legatees,  or  creditors,  and  in  the  Supreme  Court  only 
by  information  of  the  Attorney  General;  the  amount  i^ecovered 
in  either  case  to  be  for  the  public  uses  of  the  Province. 

Section  12  of  cap.  118  Consol.  Statutes,  page  948,  is  also  i-e- 
ferred  to,  which  enacts  that  every  word  importing  the  singular 
number  may  extend  to  several  persons  or  things  as  well  as  to 
one  person  or  thing ;  and  importing  the  plural  number  to  one 
person  or  thing  as  well  as  to  several  persons  or  things ;  and 
importing  the  masculine  gender  to  females  as  well  as  males. 
This  is  identical  with  the  provision  in  this  particular  in  Rev. 
Statutes  cap.  161,  section  13,  page  462.  Brinsmead  v.  Ham- 
son^  was  cited,  where  it  was  held  that  a  judgment  in  an  action 
against  one  of  two  tort  feasors  is  a  bar  to  an  action  against  the 
other,  for  the  same  cause,  although  such  judgment  be  unsatisfied. 
So  held  upon  the  authority  of  King  v.  Hoare,^  and  the  decision 
on  this  point  was  affirmed  in  the  Exchequer  Chamber.'  In 
Henry  v.  Goldney,*'  also  cited,  in  an  action  against  one  of  several 
joint  contractors  he  cannot  plead  in  abatement  the  pendency  to 
another  action  for  the  same  cause  against  another  co-contractor; 
but  he  should  plead  in  abatement  the  non-joinder  of  the  joint 
contractor ;  and  if  a  second  action  is  brought  against  all,  the 
pendency  of  the  former  action  against  the  other  joint  contractor 
may  be  pleaded.  The  description  of  action  to  be  brought  is 
not  given  in  the  Consol.  Statutes  cap.  52,  sec.  11.     The  sum 

1 L  R.  6  C.  P.  584.  •  15  H.  &  W.  494. 

313 M.  k  W.  404.  «L.  R.  70.  P.  547. 
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however  to  be  recovered  is  fixed  and  certain,  $20  a  month  from  ^^2. 
thirty  days  after  the  death  of  the  testator,  and  under  26  Geo.  Magner 
III.,  cap.  11,  section  7,  the  action  to  be  brought  by  the  heirs,  Hutchinson. 
legatees,  or  creditors  is  an  action  of  debt  and  is  to  be  brought  in  The  Same 
the  Inferior  Court  of  Common  Pleas  in  the  same  County  (which  suluvan. 
I  suppose  means  the  County  of  the  testator's  residence).  In- 
ferior Courts  of  Common  Pleas  are  abolished  by  30  Vie,  cap. 
10,  (Acts  1867,  page  30).  The  remedy  however  can  be  enforced 
in  any  Court  of  competent  jurisdiction.  If  the  action  of  debt 
as  established  by  26  Gteo.  III.  remains,  (and  it  is  worthy  of  ob- 
servation the  Acts  passed  since  in  regard  to  this  matter  have 
been  revisions  or  codifications  of  former  laws  and  not  any 
substitution  of  new  laws)  and  if  the  liability  of  the  executors 
is  only  a  joint  one,  the  proper  way  of  taking  advantage  of  the 
non-joinder  would  be  by  plea  in  abatement  as  in  Henry  v. 
Goldney,  before  mentioned.  This  I  think  is  the  proper  way  to 
test  the  matter — if  the  defendant  has  sufficient  confidence  in 
the  position.  It  rather  appears  to  me  there  is  a  separate  claim 
against  each  executor  whatever  the  form  of  remedy  may  be. 
The  section  is :  "  If  any  executor  shall  not  within  thirty  days 
after  the  testator's  death  cause  the  will  to  be  proved,  &c.,  every 
such  executor,  &c."  The  chapter  of  terms  enacts  that  the 
singular  number  may  extend  to  several  persons.  Though  it  may 
do  so,  it  must  not  necessarily  do  so, — and  where  a  clear  remedy 
is  given  to  secure  a  separate  forfeit  against  each  of  the  two  par- 
ties it  cannot  extend  to  such  a  case  and  limit  the  separate  penalty 
against  each  to  a  single  joint  penalty  against  both.  But  sup- 
pose the  action  must  be  in  tort,  and  only  the  one  $20  a  month 
can  be  recovered,  and  not  $20  against  each  executor — why 
should  the  proceedings  be  stayed  ?  Though  only  one  sum  may 
be  recoverable,  why  has  the  plaintiff  not  the  right  to  proceed 
separately  against  both  ?  He  may  recover  exactly  the  same 
sum  against  each :  if  so,  after  the  judgment  the  proceedings 
might  be  stayed  on  payment  of  the  penalty  in  one,  and  the 
costs  in  both.  But  suppose  one  of  the  executors  should  be 
mulcted  in  a  $20  penalty  for  the  whole  period  from  thirty 
days  after  the  testator's  death,  he  not  furnishing  just  excuse  for 
the  delay,  and  the  other  executor  did  furnish  just  excuse  for 
all  the  delay  but  one  month — and  the  staying  proceedings 
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should  protect  the  party  in  default  for  the  long  period,  or  the 
party  against  whom  the  action  is  allowed  to  proceed  is  unable 
to  pay  any  penalty  or  damages,  and  a  perfectly  good  party 
allowed  to  escape.  Bi^vaamead  v.  HwiTiaoii  prevents  a  separate 
action  for  one  wrong  committed  by  several  parties  after  judgment 
recovered  against  one  of  them.  In  the  present  case  there  Ls  no 
joint  wrong ;  each  commits  a  separate  wrong ;  one  may  be  en- 
titled to  forfeit  a  large  sum ;  another  a  very  small  one,  and  the 
11th  section  of  the  CTonsol.  Statutes  says  each  executor  shall  be 
liable  for  the  forfeit  of  $20  a  month,  where  just  cause  for  the 
delay  is  not  shewn.  In  any  view  of  the  case  I  do  not  see 
how  or  why  these  proceedings  should  be  stayed. 

Weldon,  J.  I  agree  with  the  majority  of  the  Court  that  the 
separate  action  against  each  of  the  executors  for  the  penalty  is 
vexatious,  and  one  should  be  stayed. 

Allen,  C.  J.,  and  Duff,  J.,  took  no  part. 

Jvdgment  accordingly. 


1882. 
Ffhrwkry 


DICKIE  «.  THE  WESTERN  ASSURANCE  COMPANY. 

Ma/rine  In»urtme% — Lou   or   damage — LitMMioH   of  time  \bMw 
which  io  bring  aoiionforrmsovery  of—^oniUion — Pleadkig, 


A  policy  of  nuunne  innifMioe  provided  thftt  aU  loam  mod  djuoBgem  wfaidi  ■bould 
happen,  should  be  adjusted  and  paid  in  sixty  days  after  proof  of  loss  and 
adjostment ;  and  that  no  suit  or  action  against  the  company  for  the  noorery 
of  any  claim  under  the  policy  should  be  sustainable  unlMs  such  smt  or  aotioa 
be  commenced  within  twelve  months  next  after  any  loss  or  damage  oocuired. 
In  an  action  on  the  policy,  the  defendants  pleaded  that  the  loss  or  damage  to 
the  vessel  did  not  occur  within  twelve  months  before  the  commencement  of 
the  action.  Replication — that  the  loss,  without  the  plaintiff's  faulty  was  not 
adjusted  till  a  certain  day,  and  that  the  action  was  brought  withki  twelve 
months  thereafter. 

HeUi—<m  demurrer— that  the  plea  stated  a  good  defence,  and  that  the  replica- 
tion was  no  answer  to  it 

This  was  an  action  commenced  against  the  Western  Assur- 
ance Company  to  recover  the  amount  of  a  policy  issued  by  them 
on  the  bark  "GhoArleyJ'  lost  on  the  voyage  from  Codiin  to 
New  York. 

The  policy  contained  among  others,  the  following  conditions: 

"  That  all  losses  and  damages  which  shall  happen,  shall  be  adjusted 
in  aocordanoe  with  English  practioe  and  the  usage  at  Lloyd's,  and 
shall  be  paid  in  sixty  days  after  proof  of  loss  and  adjustment^  and 
proof  of  interest  in  the  assured." 

"  That  no  suit  or  action  against  the  company  far  the  reoov«7  of 
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any  claim  upon,  undar  or  by  virtue  of  this  policy  shall  be  sostam-        1882. 
able  in  any  court  of  law  or  chancery,  unless  such  suit  or  action  shall       Dickik 
be  commenced  within  the  term  of  twelve  months  next  after  any  loss  t^. 

or  damage  shall  occur ;  and  in  case  any  such  suit  or  action  shall  be         Trk 
commenced  against  the  company  after  the  expii:ation  of  twelve  months  Western  As- 
next  after  such  loss  or  damage  shall  have  occurred,  the  lapse  of  time  ^^^^^^^  ^^• 
shall  be  taken  and  deemed  as  conclusive  evidence  against  the  validity 
of  the  claim  thereby  so  attempted  to  be  enforced." 

The  declaration  after  settiDg  out  the  policy,  and  alleging  the 
loss  of  the  vessel  by  the  perils  of  the  sea  so  assured  against, 
continued :  ''  And  all  conditions  were  fulfilled,  and  all  things 
happened,  and  all'times  elapsed,  neoessary  to  entitle  the  said 
plaintiff  to  be  paid  the  said  sum  of  three  thousand  dollars  by 
the  said  defendant  company,  yet  the  said  company  have  not 
paid  the  same  or  any  part  thereof  to  the  said  plaintiff." 

The  defendants,  among  other  pleas,  pleaded  the  following : 
''  And  for  a  third  plea  as  to  the  said  first  count  of  the  declara- 
tion, the  said  defendant  company  says  that  the  said  loas  or 
damage  to  the  said  bark  '  Charley*  and  premisei^  in  that  count 
mentioned  did  not,  nor  did  any  part  thereof  occur,  nor  was  the 
same  or  any  pai;t  thereof  sustained  within  twelve  months  next 
before  the  commencement  of  this  action.'* 

To  this  plea  the  plaintiff  replied  that  the  loss  and  damage 
mentioned  were,  without  the  plaintiffs  fault  or  neglect,  not 
adjusted  till  the  2nd  Aprils  1860 ;  that  proof  of  the  loss  and 
adjustment  was  given  on  the  2dth  April ;  that  by  the  true 
intent  and  meaning  of  the  policy  the  loss  or  damage  occurred 
on  the  said  2nd  April,  when  the  same  was  so  adjusted;  and  that 
the  action  was  commenced  within  twelve  months  from  the  said 
2nd  April. 

The  defendants  demurred  to  the  replication  on  the  grounds: 
1st  That  the  facts  set  forth  were  no  answer  to  the  third  plea. 
2nd«  That  it  was  a  departure  from  the  declaration. 

February  9th,  1882.  C,  A,  Palmer  in  support  of  the  de- 
murrer, contended  that  the  replication  set  up  other  allegations 
than  those  contained  in  the  declaration,  and  attempted  to 
import  into  the  policy  a  condition  which  did  not  exist.  Ho 
i-ef erred  to  Bdl  v.  Mofatt;^  Ket/Jium  v.  Protection  Tnanrance 
Co.,^  and  Johnson  v.  Hwmholdt  Fire  Insurance  Co,^ 

IS  p.  a  a  15L  31  Allen  198.  338  Am.  R.  47. 
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^^^«  Barker,  Q.  (7.,  contra.    There  is  no  departure  here  even  if  the 

DicKiK      condition  in  the  policy  is  a  condition  precedent.     Ketchum  v. 

Thb  Protection  Insurance  Co.,  page  182.  The  declaration  alleges 
Western  As-  in  a  general  way  that  all  conditions  have  been  performed,  and 
the  replication  simply  avers  a  particular  date.  No  new  ground 
is  set  up.  The  whole  point  is,  that  the  loss  must  count  from 
time  of  adjustment.  The  amount  is  clearly  not  due  under  the 
contract  until  sixty  days  have  elapsed,  and  consequently,  if  the 
twelve  months  begin  to  run  from  date  of  actual  loss,  there  arc 
only  ten  months  in  which  to  bring  the  action.  The  words 
"within  twelve  months"  must  certainly  imply  a  right  of  action 
during  the  whole  of  that  time.  In  Ketchivm  v.  Protection  /iis. 
Co.,  the  words  are  "  after  cause  of  action  accrues,"  and  my  con- 
tention is  that  the  words  in  this  policy  should  be  similarly 
construed.  The  "  loss  "  occura  to  the  claimant  at  the  time  of 
the  destruction  of  the  vessel,  but  the  loss  does  not  become  a  loss 
to  the  company  until  the  adjustment  Mayor  and  Cammonalty 
of  New  York  v.  Hamilton  Fire  Insurance  Co  *  In  reply  to 
Johnson  v.  Humboldt  Insurance  Co,,  he  cited  Hay  v.  Star  Fire 
iTisurance  Co.^ 

Palmer,  in  reply.    The  case  of  Hay  v.  Star  Fire  Insurance 

Co.  was  an  action  to  reform  the  policy. 

Cur.  adv.  tnii^. 

The  judgment  of  the  Court  was  now  delivered  by 

Allen,  C.  J.  This  Is  an  action  on  a  policy  of  insurance  on 
a  vessel.  The  policy  contains  the  following  clauses:  "AH 
losses  and  damages  which  shall  happen  shall  be  adjusted 
*  *  *  and  shall  be  paid  in  sixty  days  after  proof  of  loss 
and  adjustment  and  proof  of  interest  in  the  said  assured." 

"  It  is  hereby  expressly  provided  that  no  suit  or  action 
against  said  company  for  the  recovery  of  any  claim  upon,  under 
or  by  virtue  of  this  policy,  shall  be  sustainable  in  any  court  of 
Law  or  Chancery,  unless  such  suit  or  action  shall  be  commenced 
within  the  term  of  twelve  months  next  after  any  loss  or  damage 
shall  occur ;  and  in  case  any  such  suit  or  action  be  commenced 
against  said  company  after  the  expiration  of  twelve  months 
next  after  such  loss  or  damage  shall  have  occurred,  the  lapse 
of  time  shall  be  taken  and  deemed  as  conclusive  evidence 


110  Boflworih  647,  uid  39  New  York  45.  933  Am.  IL  607. 
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against  the  validity  of  the  claim  thereby  so  attempted  to  bo        ^^^' 
enforced.*'  Dickie 

The  defendants  pleaded  that  the  loss  or  damage  to  the  vessel  i*^, 
did  not  occur  within  twelve  months  next  before  the  commence-  Wbstkkn  As- 
ment  of  this  action.  Replication — That  the  loss  and  damage 
mentioned  were,  without  the  plaintiff's  fault  or  neglect,  not 
adjusted  till  the  2nd  April,  1880;  that  proof  of  the  loss  and 
adjustment  were  given  on  the  29th  April ;  that  by  the  true 
intent  and  meanihg  of  the  policy,  the  loss  or  damage  occurred 
on  the  said  2nd  April,  when  the  same  was  so  adjusted ;  and 
that  the  action  was  commenced  within  twelve  months  from 
the  said  2nd  April. 

The  defendants  demurred  to  this  replication ;  and  the  ques- 
tion to  be  determined  is  the  construction  which  should  be  given 
to  the  clause  of  the  policy  requiring  an  action  to  be  commenced 
within  twelve  months. 

The  language  of  this  clause  is  free  from  ambiguity,  and  admits 
of  but  one  construction.  The  question  is,  when  did  the  loss 
occur  ?  The  obvious  answer  is,  when  the  vessel  was  wrecked, 
and — in  the  language  of  the  declaration — wholly  lost  by  the 
perils  insured  against.  To  adopt  the  language  of  the  Court  in 
Johnson  v.  Huwholdt  Insurance  Co.,^  "  We  are  wholly  unable 
to  conceive  that  language  could  have  been  used  that  could 
have  rendered  the  meaning  plainer." 

It  was  contended,  however,  that  this  clause  of  the  policy 
should  be  read  in  connection  with  the  previous  clause,  which 
provides  that  losses  shall  be  paid  in  sixty  days  after  proof 
of  loss,  and  adjustment;  and,  that  construing  these  clauses 
together,  so  as  to  give  effect  to  both,  the  words  "  loss  or 
damage "  meant,  loss  or  damage,  as  adjasted  :  in  other  words 
— that  the  intention  of  the  parties  was,  that  the  limitation  of 
the  right  to  sue  was  not  twelve  months  after  the  loss  occw^ed, 
but,  twelve  months  after  the  cause  of  action  accrtJied,  To 
adopt  this  view,  would  be  to  make  a  new  contract  for  the 
parties  entirely  different  from  that  which  they  have  made  for 
themselves. 

These  two  clauses  in  the  policy  do  not  necessarily  conflict. 
It  would  be  quite  possible,  and  there  would  be  no  difficulty,  in 

183  Amcr.  B.  49. 


548  HILARY  TEBM,  XLV.  VICIOBIA. 

__JI882.  many  cases,  in  the  insured  being  able  to  bring  his  action  within 


DicKu  twelve  months  after  the  loss ;  but  if  it  should  unfortunately 
Thk  happen  (as  it  has  happened  here)  that  from  his  inability  to 
Wkstkrn  As-  furnish  his  proofs  (though  without  any  fault  on  his  part),  his 
cause  of  action  did  not  accrue  till  after  the  expiration  of  twelve 
months  from  the  happening  of  the  loss,  all  that  could  be  said 
would  be  that  such  was  the  contract  he  had  entered  into,  and 
the  Court  could  not  relieve  him  from  the  consequences  of  it. 
There  is  nothing  illegal,  nor  contrary  to  public  policy,  in  parties 
entering  into  such  an  arrangement,  and  therefore  it  is  the  duty 
of  the  Court  to  give  effect  to  the  agreement  the  parties  have 
made :  Scott  v.  Avei*y,^ 

Conditions  of  this  kind  are  very  common  in  policies  in  the 
United  States,  and  have  been  held  binding.  PhilL  Ins.,  sect 
1983.  So  in  Ontario.  PerUey  v.  Beacon  Assurance  Co*  In 
Hickey  v.  Ihe  Anchor  Ins.  Co.^  a  clause  similar  to  the  one  now 
in  question  was  held  to  be  good,  and  a  plea  that  the  action  was 
not  commenced  within  the  limited  time,  to  be  a  bar  to  the 
action.  The  same  point  was  decided  in  Davie  v.  The  Canadn 
Farmers'  Mviual  Ins.  Co.*  There,  as  in  the  present  case,  it 
was  contended  that  it  was  sufficient  if  the  action  was  brought 
within  a  year  from  the  adjustment  of  the  loss,  but  it  was  held 
that  the  condition  that  the  action  should  be  brought  within 
twelve  months  after  the  loss  or  damage,  was  a  reascNoable 
condition,  and  one  whidi  the  Court  was  bound  to  respect 
The  same  principle  was  upheld  in  this  Court  in  the  case  of 
Ketchum  v.  The  Protection  Insurance  Co.,^  in  which  one  of 
the  conditions  of  the  policy  provided  that  no  suit  should  be 
sustainable  against  the  Company  unless  it  was  commenced 
within  twelve  months  after  the  cause  of  action  accmed.  It 
was  aigued  that  the  condition  was  against  the  policy  of  the 
law,  and  not  binding ;  but  Chipman,  C.  J,,  delivering  itte  judg- 
ment of  the  Court,  said  (page  187) :  "  We  think  it  a  wise  and 
provident  precaution  to  take — such  as  the  assurers  are  legally 
justified  in — ^to  limit,  in  the  terms  of  their  policies,  the  time 
within  which  actions  shall  be  brought,  as  a  necessary  protec- 
tion to  themselves  against  fraud ;  and  they  have  as  much  light 

'  16  H.  L.  C.  811.  «S9  U.  a  Q-  H-  tfa 
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to  make  such  a  stipulation  as  the  tenns  upon  which  only  they       1882> 
will  take  the  risk,  as  they  have  to  introduce  any  other  condition ;      Dicrib 
for  the  contract  is  voluntary,  and  they  have  a  clear  right  to        i^^ 
stipulate  their  own  terms."  Westehn  As- 

The  fact  that  the  condition  in  that  case  was,  that  the  action 
should  be  commenced  within  twelve  months  after  the  cause  of 
action  accrued,  and  not  within  that  period  after  the  happening 
of  the  loss,  though  more  favorable  to  the  assured  than  the  con- 
dition in  the  policy  in  this  case,  does  not  alter  the  principle 
which  should  govern  the  construction  of  the  condition  in  this 
policy,  viz.,  that  the  defendants  had  a  right  to  stipulate  the 
terms  on  which  they  would  take  the  risk. 

We  ther^ore  think  the  plea  sets  up  a  good  defence  to  the 
action,  and  that  the  replication  states  no  legal  answer  to  it. 

Judgment  for  the  defendants. 


GTJEGAIN  V.  LANGIS.  1S82. 

Estoppel —  Words  "  toarrant  and  defend  " — Effect  of  in  Deed,  March, 

D.  while  residing  on  Grown  land  and  after  he  had  applied  for  a  grant  nnder 
the  Labor  Ac^  conveyed  it  by  a  warranty  deed  to  ».,  who  afterwards  con- 
veyed to  the  defendant.  D.,  after  obtaining  the  grant,  conveyed  the  land  in 
qnestion  to  B.,  who  conveyed  to  the  plaintiff.  It  appeared  on  the  trial  that 
both  B.  and  the  plaintiff  had  notice  of  the  deed  to  S.  before  the  deeds  were 
given  to  them  respectively. 

Heldj  That  D.  was  estopped  from  denying  that  he  had  title  to  the  land  when 
he  made  the  conveyance  to  S.,  and  that  the  plaintiff,  claiming  nnder  him  as 
his  assignee  was  bound  by  the  same  estoppel,  which  mns  with  the  land. 

IJeldt  also,  that  the  words  "warrant  and  defend"  are  words  oreating  a  cove- 
nant of  warranty. 

Trespass  qtiare  datisum  fregit,  tried  before  Allen,  C.  J.,  at 
the  Kent  Circuit  in  March,  A.  D.  1881,  when  a  verdict  was 
found  for  the  plaintiff,  with  leave  reserved  to  the  defendant  to 
move  to  enter  a  nonsuit,  or  verdict  in  his  favor. 

The  facts  material  to  be  stated  are  as  follows :  The  land  in 
dispute  was  granted  by  the  Crown  to  Joseph  Dupres  in  Sept. 
1879.  He  conveyed  to  Fidele  Babineau  in  January  1880,  and 
Babtneau  conveyed  to  the  plaintiff's  wife  in  April  following. 
Both  these  deeds  were  registered. 

The  defendant  claimed  to  hold  possession  of  the  land  under 
a  deed  from  Joseph  Dupres  (the  Crown  grantee)  and  his  wife 
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1B82;       to  Artemise  Saindon,  dated  the  6th  March  1879,  and  registered 
GuEGAiir      the  11th  of  the  same  month. 

Lan'gis.  '^^^^  ^^^^  ^^'  ^"  form,  a  deed  of  bargain  and  sale,  and  con- 

tained the  following  clause: — "To  Have  and  to  Hold  the  said 
lot,  piece  and  parcel  of  land,  etc.,  hereby  conveyed  or  intended 
so  to  be  to  the*  aforesaid  Artemise  Saindon,  her  heirs,  adminis- 
trators ajid  assigns  to  the  sole  and  only  proper  use  and  behoof 
of  the  said  Artemise  Saindon,  her  heirs,  etc,  forever:  the 
peaceable  possession  whereof  unto  her  the  said  Artemise  Saindon. 
her  heirs  and  assigns  from  all  persons  lawfully  claiming  we  will 
warrant  and  defend." 

At  the  time  this  deed  was  given,  Dupres  was  living  on  the 
land,  having  applied  to  the  Qovemment  for  it  under  the  Labor 
Act.  It  was  proved  that  both  Babineau  and  the  Plaintiff  had 
notice  of  the  deed  to  Artemise  Saindon  before  the  deeds  were 
given  to  them  respectively. 

October  19, 1881.  Xand[?*t/,pursuant  to  leave  reserved, moved 
to  enter  a  nonsuit,  or  a  verdict  for  the  defendant. 

1st.  The  plaintiff  having  obtained  the  deed  by  fraud  with 
full  knowledge  of  the  prior  deed  is  estopped.  See  Doe  v.  Oliver^ 
(Duchess  of  Kingston's  case). 

2.  Dupr&s  jbaving  given  a  warranty  deed  and  having  ob- 
tained the  grant  subsequently,  he  is  estopped  from  denying  his 
title  when  the  deed  was  given,  and  the  grant  feeds  the  estoppel: 
Doe  clem,  Kerr  v.  Wetmore.^  All  Dupres'  privies  are  also 
estopped,  and  especially  if  they  have  notice:  Crocker  v.  PUrce;^ 
Doe  deni,  Uvhhard  v.  Potvei'  ;*  3  Wash.  Real  Property,  4  ed., 
94, 101, 110:  Bott  V.  Smiths  [Allen,  C.  J.  Do  I  understand 
you  to  say  that  Dupres  and  Babineau  were  in  the  same  position 
as  if  the  grant  had  been  issued  at  the  time  the  deed  was  g^ven 
to  the  defendant  ?]    Under  the  circumstances  I  do. 

D.  L.  Hanington,  contra.  The  argument  of  the  plaintiff's 
counsel  would  be  applicable  in  a  Court  of  Equity,  but  not  here. 
When  Dupres  gave  the  deed  in  March,  1879,  the  title  was  in 
the  Crown.  It  was  subsequently  granted  to  Dupres,  and 
passed  from  him  by  a  deed  given  for  a  valuable  consideration. 
I  admit  that  Dupres  and  his  heirs  would  be  estopped,  but  not 

1 2  Sm.  L.  C.  706,  717,  71&  « 1  AHoa  2n. 

33  Allen  140.  »21  Bear.  511. 
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his  assigns.    Doe  dem.  Hvhhard  v.  Fowei*  only  shows  that  the        ^883. 

part}'  himself  would  be  estopped,  but  the  estoppel  does  not     Guegain^ 

apply  except  as  to  the  parties  to  the  deed  or  persons  claiming      lanois. 

under  the  deed.    The  notice  to  U8  is  of  no  effect  in  law.     We 

have  the  legal  title :  Parka  v.  Ingraham;^  and  notice  cannot 

affect  it.     The  warranty  does  not  go  far  enough  to  justify  the 

Court  in  upholding  the  defendant's  claim  :  Coke  265  a.     Miss 

Saindon  could  not  sue  Babineau  on  the  covenant,  consequently 

he  would  not  be  estopped  as  against  her.    See  3  Wash.  Real 

Prop.  Ill,  112. 

Notice  to  the  husband  is  not  sufficient. 

Landry  in  reply. 

Cur,  adv.  ndt 

The  following  judgments  were  ^ow  delivered : 

Allen,  C.  J.  The  land  in  dispute  was  granted  by  the  Crown 
to  Joseph  Dupres  in  September,  1879.  He  conveyed  it  to 
Fidele  Babineau  in  January,  1880,  and  Babineau  conveyed  it 
to  the  plaintiff's  wife  in  April  following.  Both  these  deeds 
were  registered. 

The  defendant  claimed  to  hold  possession  of  the  land  under 
a  deed  from  Joseph  Dupres  (the  Crown  grantee)  and  his  wife, 
to  Artemise  Saindon,  dated  the  6th  March,  1879,  and  registered 
the  11th  of  the  same  month.  This  deed  was,  in  form,  a  deed 
of  bargain  and  sale,  and  contained  the  following  clause : — 

''  To  have  and  to  hold  the  said  lot,  piece  and  parcel  of  land,  etc., 
hereby  conveyed  or  intended  so  to  be,  to  the  aforesaid  Artemise 
Saindon,  her  heirs,  administrators  and  assigns,  to  the  sole  and  only 
proper  use  and  behoof  of  the  said  Artemise  Saindon,  her  Jieirs,  etc., 
forever :  the  peaceable  possession  whereof  unto  her  the  said  Artemise 
Saindon,  her  heirs  and  assigns,  from  all  persons  lawfully  claiming,  we 
will  warrant  and  defend.'' 

At  the  time  this  deed  was  given,  Dupres  was  living  on  the 
land,  having  applied  to  the  Government  for  it,  under  the  Labor 
Act.  It  was  proved  that  both  Babineau  and  the  plaintiff  had 
notice  of  the  deed  to  Artemise  Saindon,  before  the  deeds  were 
given  to  them  respectively.  Amelie  Saindon,  a  sister  of  Arte- 
mise, proved  that  she  was  living  on  the  land  and  occupying  it 
for  Artemise,  upwards  of  a  month  before  the  deed  was  given 
to  the  plaintiff  s  wife ;  that  she  told  the  plaintiff  in  March, 

13  p.  &B.  195. 
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1882.        1880,  that  her  sister  had  bought  the  land  from  Dapres«  and 

GuEOAiN     paid  for  it,  and  had  got  a  deed  of  it;  and  that  the  plaintiff  said 

Lamois.      ^^  knew  it,  but  that  Avtemise  had  not  got  the  grant.    The  jury 

found  that  the.plaintiff  had  this  notice  of  the  deed  to  Artemise. 

The  first  question  to  be  determined  is,  whether  the  deed 
from  Dupres  to  Artemise  Saindon  contains  a  warranty ;  and, 
secondly — if  so,  what  is  the  effect  of  it  ?  I  think  ihe  deed 
does  contain  a  covenant  of  warranty.  The  usual  words  in 
deeds  commonly  called  warranty  deeds  in  this  counky,  are 
''warrant  and  defend;"  but  the  important  word  is  "war- 
rant :"    Co.  Lit.  382  b ;  Rawle  on  Gov.  224. 

It  was  admitted  that  Dupres  and  his  heirs  would  be  estopped 
by  his  deed  from  denying  that  he  had  title  when  he  conveyed 
to  Artemise;  but  it  was  denied  that  the  plaintiff,  as  the  assignee 
of  Dupres,  would  be  estopped. 

Questions  of  this  kind  seldom  arise  in  England,  where  coven- 
ants for  title  in  conveyances  of  land,  have  superseded  the  old 
clause  of  warranty ;  but  they  are  very  common  in  the  United 
States,  and  have  also  arisen  in  Canada. 

The  doctrine  of  estoppel  by  a  covenant  of  warranty  is  folly 
discussed  in  3  Wash.  Real  Prop.  p.  93  to  122.  At  page  109, 
the  learned  author  says, — "The  cases  are  numerous  where 
courts  have  held  that  if  one  without  any  title  makes  a. deed  of 
land  with  covenant  of  warranty,  and  afterwards  acquires  a 
title  to  the  same,  it  will  enure  to  the  grantee  and  covenantee 
by  way  of  estoppel.  The  effect  is,  that  the  title  acquired  by 
the  grantor  who  has  conveyed  with  warranty  enures,  eo  instanti 
that  he  gains  the  title,  to  his  grantee,  and  vests  in  him." 

So  far,  the  effect  of  the  warranty  as  binding  the  grantor  and 
his  heirs  is  not  disputed.  Then,  let  us  see  whether  the  estoppel 
extends  to  the  assigns  of  the  grantor.  At  page  118  of  ihe 
same  book  it  is  said, — '*  So  where  one  conveys  land  with  war- 
ranty, but  without  title,  and  afterwards  acquires  one,  his  first 
deed  works  an  estoppel  and  passes  an  estate  to  the  grantee  the 
instant  the  grantor  acquires  his  title,  not  only  against  the 
grantor  and  those  claiming  under  him,  but  also  against  strangers 
who  come  in  after  the  deed  creating  the  estoppel  And  such 
title  would  enure  to  the  benefit  of  the  first  grantee  by  estoppel, 
to  the  exclusion  of  a  second  grantee  to  whom  the  grantor  shall 
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execute  a  deed  after  having  acquired  a  title."  "  The  doctrine  1882. 
here  stated,  that  a  deed  with  covenant  of  warranty  by  one  Guegain 
having  no  title  to  one  who  records  his  deed,  will  give  to  such  a  lanois. 
grantee  precedence  of  right  if  the  grantor  subsequently  acquire 
a  title  to  the  estate,  over  a  purchaser  who  takes  a  deed  of  the 
same  estate  from  the  same  grantor  without  actual  notice  of 
such  prior  deed,  is  probably  too  well  settled  to  be  now  contro- 
verted." The  cases  cited  in  support  of  this  doctrine,  are 
Somes  V.  Skirmer,^  and  White  v.  Patten,^  And  the  learned 
author  refers  to  later  cases  in  different  States,  where  the  same 
doctrine  is  affirmed ;  and  particularly  to  a  case  from  Delaware, 
Doe  V.  Doiudcdl,^  where  it  is  laid  down  thus : — "  Where  one 
having  no  title,  conveys  land  with  warranty,  and  after  acquires 
title,  and  conveys  to  another,  the  second  gitintee  is  estopped  to 
say  the  grantor  was  not  seized  at  the  time  of  the  first  convey- 
ance." And  where  both  parties  claim  under  the  same  person, 
they  are  j>i*ivies  in  estate  and  cannot  as  such  deny  the  title  of 
the  giantor  at  the  time  of  the  first  conveyance ;  and  the  estop- 
pel, working  upon  the  estate,  binds  both  parties  and  privies." 
After  quoting  the  case,  the  learned  author  adds — ''  It  may  ac- 
cordingly be  stated,  as  a  general  proposition,  that  any  person 
claiming  under  one  who  is  bound  by  an  estoppel,  is  himself 
bound  by  the  same  estoppel." 

The  propriety  of  adopting  the  above  rule  with  regard  to 
estoppels  has  been  questioned  by  one  of  the  American  editors 
of  Smith's  Leading  Cases,  in  the  note  to  Doe  v.  Olivei\^  also 
cited  in  the  judgment  in  Doe  v.  Wetmo7*e  ;*  but  Mr.  Washburn 
in  remarking  upon  this,  says  that  it  is  the  settled  rule  of  the 
American  law,  as  generally  adopted. 

In  Rawle  on  Gov.  427,  it  is  said, — "  The  obligation  created 
by  estoppel  not  only  binds  the  party  making  it,  but  all  persons 
privy  to  him ;  the  legal  representatives  of  the  party ;  those 
who  stand  in  his  situation  by  act  of  law,  and  all  who  take  his 
estate  by  contract,  stand  in  his  stead,  and  are  subjected  to  all 
the  consequences  which  accrue  to  him.  It  adheres  to  the  land, 
is  transmitted  with  the  estate,  it  becomes  a  muniment  of  title, 
and  all  who  afterwards  acquire  the  title  take  it  subject  to  the 

IS  Pick.  52.  *VoL  2.  p.  732. 

•84  Pick.  324.  B3  Allen  144. 

•3  Honst.  369. 
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^^^-       burden  which  the  existence  of  this  fact  imposes  on  it."    Citing 
OusoAiN     Douglas  v.  Scott^    The  law  is  stated  in  the  same  terms  by 
Lanois.      Walworth,  Ch.  in  The  Bank  of  Utica  v.  Mersereau,*  referring  to 
Co.  Lit.  265  a  and  365  a. 

I  will  refer  now  to  a  case  decided  in  Upper  Canada  in  1837 — 
Doe  V.  McEwan.^  The  lessor  of  the  plaintiff,  Tiffany,  claimed 
under  a  deed  of  bargain  and  sale  from  one  Hazelet,  dated  in 
1825,  with  covenants  of  title  and  for  quiet  enjoyment.  At  the 
time  Hazelet  gave  this  deed  he  had  no  title  to  the  land,  but 
obtained  a  grant  of  it  from  the  Crown  in  1835.  The  defend- 
ant also  claimed  under  a  deed  from  Hazelet,  given  shortly  after 
the  grant  issued  to  him.  The  defendant's  deed  was  registered 
before  the  deed  under  which  Tiffany  claimed.  It  was  admitted 
that  the  defendant  was  a  bona  fide  purchaser  for  value,  and 
that  he  had  searched  the  records  before  he  purchased,  having 
heard  that  Tiffany  made  a  claim  to  the  land.  It  was  held  that 
the  defendant,  as  a  privy  in  the  estate  with  Hazelet,  was  estop- 
ped by  his  deed  to  Tiffany.  Robinson,  C.  J.,  delivering  judg- 
ment, said, — "  The  deed  to  Tiffany,  although  made  by  Hazelet 
before  he  had  the  legal  estate,  concluded  him  by  estoppel, 
because  he  could  not  be  admitted  to  say  that  he  had  no  title 
when  he  executed  the  conveyance:  the  patent  afterwards 
issuing,  enured  to  confirm  Tiffany's  title,  which  would  thence- 
forward stand  on  the  same  ground  as  if  it  had  issued  before 
Hazelet  conveyed  to  him ;  and  the  defendant  as  the  assignee 
of  Hazelet  was  estopped  from  setting  up  a  title  under  the 
patent  to  Hazelet  in  opposition  to  his  first  deed."  «  «  •  • 
*'  The  general  principle,  I  take  it,  is  not  denied,  that  where  one 
by  indenture  conveys  an  estate  to  another,  with  a  covenant 
that  he  is  seized  in  fee,  he  is  concluded,  as  also  his  privies  in 
blood,  or  in  estate,  from  alleging  that  he  was  not  seized  in  con- 
tradiction of  his  deed." 

That  case  differs  from  the  one  now  under  consideration,  only 
in  this  respect : — that  there  the  defendant  was  a  bona  fide  pur- 
chaser for  value,  without  notice  of  the  plaintiff's  deed :  here, 
there  is  no  evidence  that  the  plaintiff  (who  claims  under  the 
second  deed)  was  a  purchaser  for  value ;  and  he  certainly  was 
not  a  bona  fide  purchaser,  because  he  had  express  notice  of  the 

15  Ohio  196.  9S  Barb.  5e7.  '6  U.  C,  Q.  &»  o.  g.  5e& 
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prior  deed  to  Artemise  Saindon,  and  that  she  had  paid  Dupres        ^^^ 
for  the  land :  he  therefore  has  no  equities.    The  case,  however,     Ovwoasx 
must  be  decided  according  to  the  strict  legal  rights  of  the      Langxb. 
parties. 

The  following  English  authorities  may  also  be  referred  to,  as 
illustrating  the  doctrine  of  estoppel : — 

In  Co.  Lit.  352  a  it  is  said,  that  -privies  in  blood,  as  the 
heir ;  privies  in  estate,  as  the  feoffee,  lessee,  &c.,  and  privies  in 
law,  comprehending  those  who  come  imder  by  act  in  law  or,in  the 
j)08t,  shall  be  bound  by,  and  take  advantage  of  estoppels. 

In  Trevivan  v.  Lawraiu^e^  it  was  held  that  parties,  and  all 
claiming  under  them  were  bound  by  estoppels :  "  as  if  a  man 
make  a  lease  by  indenture,  of  D.  in  which  he  hath  nothing,  and 
afterwards  purchases  D.  in  fee,  and  afterwards  bai'gains  and 
sells  it  to  A.  and  his  heirs,  A.  shall  be  bound  by  the  estoppel ; 
and  that  where  the  estoppel  works  on  the  interest  on  the  land, 
it  runs  with  the  land  into  whose  hands  soever  the  land  comes." 

The  law  is  stated  in  the  same  terms  in  the  note  to  Waltcm  v. 
WaUrhovbae,^  and  in  Bac.  Ab.  "  Leases  "  (0),  and  is  fully  recog- 
nized in  Wd)h  V.  Austin^^  and  Cuthbertaon  v.  Irving.*  It  was 
upon  this  principle  that  White  v.  PaMen,  and  the  other  cases 
cited  by  Mr.  •Washburn  in  support  of  the  doctrine  that  privies 
in  estate  were  bound  by  the  same  estoppel  as  the  persons  under 
whom  they  claim,  were  decided.  The  cases  of  Right  v.  Btu^k- 
nell  *  and  Heath  v.  Crealock  **  may  also  be  rcf en-ed  to,  as  shew- 
ing what  recitals  in  a  deed  will  not  create  an  estoppel. 

The  case  of  Doe  v.  Wetmore''  decides  nothing  against  the 
defendant's  contention  in  this  case.  There  was  no  covenant  of 
warranty  there.  Again,  Seelye,  the  grantor  under  whom  both 
parties  claimed,  was  not  shewn  ever  to  have  been  in  possession 
of  the  land,  nor  had  the  plaintiff  any  notice,  before  he  pur- 
chased, of  the  prior  deed  to  the  defendant — facts  which,  had 
they  existed,'it  may  fairly  be  inferred  from  the  reasoning  of  the 
Chief  Justice,  would  have  produced  a  different  result  in  the 
decision.  In  all  these  particulars,  the  present  case  is  essentially 
different  from  Doe  v.  Wetmore, 

The  case  of  Parka  v.  Ingraham^,  also  relied  on  by  the  plain- 

11  Salk.  276,  8.  c  6  Mod.  26&  s2  B.  &  A<L  27&  *~ 
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1882.        tiff,  does  not  appear  to  me  to  affect  the  question  involved  here. 

GusoADr     The  point  there  was  simply  whether  a  person  claiming  under 

Lanois       ^  registered  deed,  was  affected  by  notice  of  a  prior  unregistered 

deed  of  the  land.    There  was  no  question  of  estoppel  arising 

out  of  a  covenant  of  warranty. 

As  Dupres  was  admittedly  estopped  from  denying  that  he 
had  title  to  the  land  when  he  made  the  conveyance  to  Aitemise 
Saindon,  so,  according  to  the  authorities  referred  to,  the  plain- 
tiff, claiming  under  Dupres,  is  bound  by  the  same  estoppel, 
which  runs  with  the  land  into  whose  hands  soever  it  comes. 

The  covenant  of  warranty  i-uns  with  the  land,  and  is  equiva- 
lent to  a  covenant  for  quiet  enjoyment. 

I  think  the  verdict  should  be  entered  for  the  defendant. 

Wetmore,  J.  I  agree  with  the  able  judgment  of  the  learned 
Chief  Justice  and  merely  mention  my  views  in  reference  to  Doe 
dem.  Kerr  v.  Wetmore^  not  affecting  the  present  case  by 
reason  of  the  warranty  contained  in  the  deed  from  Joseph 
Dupres  to  Artemise  Saindon,  dated  Cth  March,  1879.  The 
marginal  note  of  the  case  is,  "  S.  conveyed  to  the  defendant  by 
deed  poll  of  bargain  and  sale  land  of  which  he  had  neither 
title  nor  possession,  but  he  afterwards  acquired  a  title  which  was 
purchased  by  the  plaintiff  at  sheriff's  sale  without  notice  of 
the  prior  conveyance.  Held,  1st,  that  the  defendant  had  no 
estate  by  estoppel ;  2nd,  that  the  plaintiff,  not  claiming  under 
or  recognizing  the  deed  to  the  defendant,  was  not  estopped  as 
a  privy  in  estate  with  S.  from  setting  up  the  legal  estate  which 
S.  had  acquired  since  the  conveyance  to  the  defendant." 

The  law  as  laid  down  in  this  case  is  fully  supported  in  HecUk  v. 
Crealoch^  which  was  followed  by  the  M.  R.  in  General  Finance 
Mortgage  and  DiscouTit  Company  v.  Liberator  Permanent 
Building  Society^  to  be  found  in  W.  N.  of  16th  Nov.  1878  at 
page  203.  In  Heatit  v.  Crealock  the  Ld.  Gh.  Cairns,  at  page 
30,  says : — 

"There  is  no  estoppel  whatever  in  this  case.  The  conveyances  to 
the  purchaser  were  innocent.  They  were  ordinary  convejances  hy 
grant ;  the  operative  words  of  which  as  is  well  known  would  create 
no  estoppel ;  and  the  estoppel  if  it  arose  at  all,  would  arise  by  virtue 
of  the  first  recital  in  the  conveyance.  The  recital  was  in  substance 
the  ordinary  one  in  such  cases.     It  recited  that  Stephens  was  seized 

13  Allen  140.  I  «!*■  R-  WCh.  tL 
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or  otherwise  well  and  sufficiently  entitled  to  the  property  in  question 
free  fix)m  all  incumbrances.  If  the  recital  had  been  a  recital  simply 
thac  Stephens  was  seized  there  might  have  been  an  estoppel,  but  the 
recital  is  one  out  of  which  no  estoppel  can  arise,  because  it  is  not 
precise  or  unambiguous.  It  is  a  recital  which  in  substance  amounts 
to  a  statement  that  he  had  an  estate  either  in  law  or  in  equity,  and 
the  fact  that  it  states  that  the  estate,  whaterer  it  was,  was  free  from 
incumbrances  creates  no  estoppel  for  the  purpose  of  making  the  legal 
estate  pass.  There  is  therefore  no  estoppel  operating  so  as  to  convey 
the  legal  estate  to  the  purchasers.'' 

'  At  page  31  in  the  L.  Ch's.  judgment : 

"Suppose  the  covenant  for  further  assurance  had  been  in  this  form: 
'I,  Stephens,  covenant  that  if  hereafter  I  should  acquire  any  further 
interest  in  this  estate,  whether  I  acquire  it  by  fair  means  or  by  fraud- 
ulent means,  I  will  convey  it  to  you.'  Is  that  a  covenant  which  could 
have  been  enforced?  I  think  clearly  not ;  and  yet  the  purchasers 
must  contend  that  they  are  entitled  to  maintain  such  a  covenant  at 
law  and  to  enforce  it,  otherwise  they  cannot  object  to  the  decree  on 
this  ground." 

Sir  G.  Mellish,  L.  J.,  at  page  34,  referring  to  Right  v.  BuckTiell,^ 

says: 

"The  recital  there  was  a  recital  that  the  i)erson  conveying  was 
legally  or  equitably  seized ;  but  it  was  laid  down  by  Lord  Tenterden 
in  delivering  the  judgment  of  the  Court,  and  it  is  no  doubt  a  very  old 
inile  of  law,  that  to  create  an  estoppel  the  averment  in  the  recital 
must  be  certain  and  precise;  and  it  seems  impossible  to  say  that  when 
the  recital  is  that  the  conveying  party  is  seized  or  otherwise  well 
entitled  to  an  estate  in  fee  simple,  that  means  he  is  seized  of  a  legal 
estate  in  fee  simple,  the  reason  being  that  the  recital  involves  another 
alternative." 

The  warranty  in  the  deed  from  Dupres  to  Artemise  Sain- 
don  makes  all  the  difference.  The  words  of  it  are — "The 
peaceable  possession  whereof  unto  her  the  said  Artemise  Sain- 
don,  her  heirs  and  assigns  from  all  persons  lawfully  claiming  I 
will  warrant  and  defend."  In  Doe  v.  Poiver,^  in  ejectment 
against  a  mortgagor  by  a  purchaser  of  the  equity  of  redemp- 
tion under  a  warranty  deed,  the  defendant  is  estopped  from 
shewing  that  he  had  no  title. 

The  American  cases  and  other  authorities  cited  in  the  judg- 
ment of  the  Chief  Justice,  shew  that  the  doctrine  of  estoppel 
operates  where  there  were  covenants  of  warranty. 

In  Doe  dem.  Kerr  v.  Wetmore,  at  page  143,  Carter,  C.  J.,  in 
the  judgment  of  the  Court  says — 
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1882. 


GcnoAiN 

V, 

Lakois. 


**  But  beyond  this  it  would  appear  from  the  authorities  referred  to 
in  the  elaborate  notes  to  which  we  have  referred,  that  to  create  an 
estate  by  an  estoppel,  whera  the  title  is  not  in  the  conTe3dng  party  at 
the  time  of  the  conveyance  but  comes  to  him  after  the  execution  of 
such  conveyance,  there  must  be  either  an  actual  possession  in  him  at 
the  time  of  the  conveyance  or  the  conveyance  itself  must  be  of  such 
a  nature  as  to  imply  an  actual  seizin  in  the  party  conveying.  There 
is  no  evidence  in  this  case  of  any  actual  possession  of  the  land  in 
Seelye  at  the  time  he  executed  the  mortgage  to  Whidden,  and  it  is 
expressly  laid  down  in  the  notes  above  refeired  to,  that  a  bargain  and 
sale  is  not  one  of  those  modes  of  conveyance  from  which  seizin  is  to 
l^e  inferred ;  that  being  a  conveyance  which  does  not  of  itself  imply 
possession  or  transfer  possession,  but  has  that  effect  produced  by  the 
statate  of  uses." 

In  the  present  case  we  have  Dupres  in  actual  possession, 

which  was  wanting  in  Doe  dem.  Kerr  v.  Wetnuyt^e,  and  also  the 

express  warranty  which  I  think  is  of  such  a  nature  as  to  imply 

an  actual  seizin  in  the  party  conveying — ^from  either  of  which 

an  estoppel  arises  as  stated  in  Doe  dem.  Kerr  v.  Wetmoi^e.    The 

plaintiff  had  notice  of  the  prior  deed,  but  I  think  the  matter 

of  notice  does  not  affect  the  c&se. 

Duff,  Palmer  and  King,  JJ.,  concurred. 

Rule  to  enter  verdict  for  d^feiidiint. 


1882. 


March, 


SCHOFIELD  ET  AL.  V.  CARVILL  et  au 

Cluxrter-party — Damage  to  ship — Unavoidable  delay — Refusal  of 
charterers  to  load — Action  by  ship-owners  for. 

By  a  charter-party  of  December  11,  1878,  it  was  agreed  that  plamtifTs  vessel, 
then  on  her  way  to  Shelbume,  N.  S.,  should  prooc^  with  all  poarible  de^ialdi 
after  her  arrive  at  Shelbume  to  St.  John,  and  there  load  from  the  charterers  a 
cargo  of  deals  for  Liverpod; ;  and  if  the  vessel  did  not  arrive  at  Shelbome  on 
or  before  Ist  January,  1879,  the  charterers  were  to  be  at  liberty  to  cancel  tiie 
charter-party.  The  vessel  arrived  at  Shelbume  in  December,  and  sailed  »t 
once  for  St.  John.  At  the  entrance  of  the  Harbor  of  St.  John  she  got  upon 
the  rocks,  and  was  so  badly  damaged  that  it  became  necessary  to  put  her 
upon  the  blocks  for  repairs.  Although  she  was  repaired  with  aJl  possible 
despatch,  she  was  not  ready  to  receive  her  caigo  until  21st  April  folfowing ; 
prior  to  which  time — on  26th  March — ^the  charterers  gave  the  owners  notice 
that  they  would  not  furnish  a  caigo  for  her.  The  owners  sued  for  breach  of 
the  charter-party,  and  on  the  trial  defendants  ^ve  evidence,  subject  to  ob- 

i'ection,  that  freights  between  St.  John  and  Liverpool  were  usually  much 
dgher  in  winter  than  in  summer,  that  lumber  would  depreciate  in  value  by 
being  wintered  over  at  St.  John,  and  also  as  to  tiie  relative  value  of  lumber 
during  the  winter  and  in  the  spring  in  the  Liverpool  market ;  and  it  was 
contended  that  the  time  occupied  in  repairing  the  oaimBge  was  unnaaonaUe 
and  had  entirely  frustrated  the  object  of  the  voyage.  The  Judge  diraeted 
the  jury  that  if  the  time  occupied  in  getting  the  vessel  off  the  locks  and 
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repairing  her,  was  bo  long  m  to  put  an  end,  in  a  commercial  sense,  to  the         1682. 

commercial  speculation  entered  into  by  the  ship  owners  and  charterers,  they  — 

shonld  find  for  the  defendants.    The  verdict  being  for  the  defendants,  Schofibld 

HM,  on  motion  for  a  new  trial,  that  this  was  a  misdirection,  there  being  no  ^• 

evidence  to  warrant  the  case  being  left  in  this  way,  and  a  new  trial  was      Cabvill. 
ordered. 

This  was  an  action  brought  by  the  owners  of  a  vessel  called 
the  **Venice"  against  the  charterers  for  a  breach  of  the  charter- 
party,  in  refusing  to  load  her ;  and  which  was  tried  before  Mr. 
Justice  Duff  at  the  St  John  Circuit  in  August,  1880. 

By  the  charter-party,  dated  11th  December  1878,  the  ''Venice^' 
then  on  her  passage  from  Queenstown,  Ireland,  to  Shelbume, 
N.  S.,  was  to  proceed,  with  all  possible  despatch,  after  her 
arrival  at  Shelburne  to  St.  John,  N.  B.,  or  as  near  thereunto  as 
she  might  safely  get,  and  there  load  from  the  charterers,  their 
agent  or  his  assigns,  ''a  full  and  complete  cargo,  etc.,  to  consist 
of  deals  and  battens,  and  not  exceeding  5%  of  boards  and 
scantling,  with  deal  ends  and  palings  for  broken  stowage  only;  . 
and,  being  so  loaded,  should  proceed  therewith  to  Liverpool, 
Great  Britain,  etc."  And,  amongst  other  things,  it  was  stipu- 
lated by  the  charterers  that  "should  the  vessel  not  arrive  at 
Shelbume  on  or  before  1st  January,  1879,  the  charterers  should 
have  the  privilege  of  cancelling  the  charter  by  giving  Mr. 
Schofield"  (the  ship's  husband)  ''notice  io  that  effect  next  day, 
otherwise  the  charter  to  remain  in  full  force  and  effect."  And 
the  act  of  God,  the  Queen's  enemies,  fire,  and  all  other  dangers 
and  accidents  of  the  seas,  etc.,  of  what  nature  and  kind  soever, 
during  the  said  voyage,  were  mutually  excepted. 

The  "  Venice''  arrived  at  Shelbume  in  December,  1878,  and 
she  sailed  from  thence  to  St.  John,  on  the  voyage  described  in 
the  charter-party.  At  the  entrance  to  the  harbor  of  St.  John 
she  got  upon  the  rocks;  and  was  so  badly  damaged  that  it 
became  neteessary  to  put  her  upon  the  blocks  for  repairs. 
Although  she  was  repaired  with  all  possible  despatch,  she  was 
not  ready  to  receive  her  cargo  until  21st  April  following;  prior 
to  which  time,  on  26th  March,  1879,  the  charterers  gave  the 
owners  notice  that  they  would  not  furnish  a  cargo  for  her. 

On  behalf  of  the  defendants  evidence  was  given,  subject  to 
objection,  that  freights  between  St.  John  and  Liverpool  were 
usually  much  higher  in  winter  than  in  summer ;  that  lumber 
would  depreciate  in  value  by  being  wintered  over  at  St.  John; 
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1882.        and  also  as  to  the  relative  value  of  lumber  durinsr  the  winter 


ScHOFZELD  and  in  the  spring,  in  the  Liverpool  market.  And  it  was  eon- 
Carvill.  tended  that  the  time  occupied  in  repairing  the  damage  done  to 
the  vessel  was  unreasonable,  and  had  entirely  frustrated  the 
object  of  the  charter.  That  it  was  a  condition  precedent  that 
the  "Venice"  should  arrive  in  St.  John  and  be  ready  to  rcsceive 
her  cargo,  as  a  cargo  carrying  ship,  within  a  reasonable  time 
after  the  making  of  the  said  charter-party,  so  as  to  be  able  to 
perform  the  intended  voyage ;  but  she  was  not  ready  to  receive 
her  cargo,  as  a  cargo  carrying  ship,  within  a  reasonable  time,  so 
as  to  enable  her  to  perform  her  intended  voyage ;  and  the  non- 
performance of  that  condition  precedent  by  the  plaintiffs  was 
an  answer  to  the  action, — ^according  to  the  authority  of  Jackson 
V.  Union  Mamne  Insurance  Company.^ 

The  learned  Judge  left  it  to  the  jury  to  say  whether  or  not 
the  time  occupied  in  getting  the  vessel  off  the  rocks  and  repair- 
ing her,  so  as  to  be  in  a  condition  to  carry  a  cai^o,  was  so  long 
as  to  put  an  end,  in  a  commercial  sense,  to  the  conunercial 
speculation  entered  into  by  the  ship  owners  and  charterers,  and 
he  told  them  that  if  it  was,  their  verdict  should  be  for  the 
defendants. 

The  jury  found  a  verdict  for  the  defendants. 

June  24,  1881.  Weldon,  Q,  (7.,  in  support  of  motion  for  a 
new  trial. 

The  defendants  undertook  to  shew  they  could  have  sold  their 
cargo  more  easily  in  the  winter,  but  there  w&s  really  no  dis- 
tinction shewn  between  the  winter  and  summer  trade. 

[Duff,  J.  McKean  stated  that  the  deals  would  be  depreci- 
ated in  value  lOs.  per  standard.  He  swears  there  is  a  special 
advantage  in  shipping  a  winter  cargo,  because  St.  John  is  the 
only  open  shipping  port.] 

Jackson  v.  The  Union  Marine  Insurance  Company  is  relied 
on  by  the  defendants,  but  as  said  in  DaM  v.  Kelson,^  in  that 
case  there  was  a  dissenting  minority,  and  some  previous  authori- 
ties are  not  consistent  with  the  decision. 

The  facts  there  were  very  peculiar,  and  to  use  the  language 
of  a  distinguished  Judge,  "it  is  extremely  hazardous  to  attempt 

iL.  R  8  C.  p.  67« ;  a  C,  Ex.  Ch.  L,  R.  10  C.  P.  12B.  t«  Ap|x  Ga&  Sa 
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to  apply  the  principle  to  other  cases."    See  Lowndes  Ins.  131,        1882. 
sec.  239;  Maclachlan  Ship.  371.  Sghofikld 

Time  was  made  of  the  essence  of  the  contract  so  far  as  the     CAm'iLL. 
arrival  at  Shelburne,  but  no  further. 

She  was  not  to  be  loaded  with  a  particular  cargo,  lumber 
being  forwarded  at  all  seasons  of  the  year. 

In  Jackson  v.  Union  Marine  Insurance  Company,  on  the 
other  hand,  the  rails  were  to  be  carried  for  a  definite  purpose. 
[Duff,  J.  I  felt  constrained  to  put  this  case  to  the  jury  in  the 
general  language  of  Jackson  v.  Union  Marvne  Insurance  Com- 
pany.] 

Counsel  cited  ToiUeng  v.  Hubbard;^  MacAndrew  v.  Chap- 
pie;^ Ford  v.  Cotesivorth  ;^  TuUy  v.  Haivling;^  Dimech  v. 
Corleit^  ' 

There  was  no  sufficient  evidence  that  the  voyage  was  frus- 
trated. 

Geo,  6.  Oilbert,  contra.  The  jury  have  found  the  voyage  was 
frustrated,  and  the  Court  will  not  disturb  their  finding.  See  per 
Brett,  J.,  in  Jackson  v.  Union  Marine  Insurance  Company, 
p.  577. 

The  plaintif&  were  bound  to  get  their  vessel  to  St.  John 
within  a  reasonable  time,  dangers  of  the  seas  intervening  or 
not ;  and  if  the  dangers  of  the  seas  excuse  them  from  perform- 
ing the  contract,  it  relieves  us  also.    It  is  mutual. 

We  shewed  special  reasons  for  wanting  to  ship  at  the  time, 
the  advantage  of  shipping  in  winter,  freights  higher,  etc. 

I  admit  that  if  the  accident  could  have  been  repaired  within 
a  reasonable  time  we  would  not  have  been  discharged. 

There  is  really  no  distinction  between  Jackson  v.  Union 
Marine  Insurance  Company  and  the  present  case.  There  is 
nothing  whatever  in  that  case  to  shew  that  the  shippers  knew 
what  the  rails  were  intended  for.    See  pages  574, 575, 577,  578. 

This  vessel  was  nearly  lost  in  a  commercial  sease.  When 
the  damage  from  an  excepted  peril  is  such  that  the  vessel  is 
either  a  quasi  total  loss,  or  is  so  great  as  to  require  an  un- 
reasonable length  of  time,  having  regard  to  the  ordinary  length 
of  voyage  in  the  trade,  the  charterer  is  discharged. 

13  B.  A  p.  29L  «2  Q.  a  D.  182. 

•L.  a  1  C.  p.  648.  » 12  Moo.  P.  C.  199. 

•L.  a  4  Q.  B.  127 ;  5  id.  644. 

Vol  v-p.  *  a  n 
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^S82.  -A^pply  this  principle  to  the  particular  trade.    The  ordiiiarjr 

SoHOFiELD    time  for  a  voyage  is  twenty-five  day^.    Here  the  vessel  was 
Cabvux.     ^^'  repaired  for  over  seventy-five  days. 

Plaintiffs  could  have  insured  their  freight  and  recovered 
See  Rankin  v.  Potter.^ 
[Counsel  for  plaintiffs  cites  Metcalfe  v.  Britannia  Iron  Worb 

Company. y    See  Jones  v.  Holm.^ 

Cur,  adv.  wit. 

The  following  judgments  were  now  delivered: 

DxTFF,  J.  This  is  an  action  brought  by  the  owners  of  a  vessel 
called  the  "Venice,'*  against  the  charterers  for  a  breach  of  the 
charter-party,  in  refusing  to  load  her ;  and  which  was  tried 
before  me  at  the  St.  John  Circuit  in  August,  1880. 

By  the  charter-party,  dated  11th  December,  1 878, the  "Feni<»," 
then  on  her  passage  from  Queenstown,  Ireland,  to  Shelburne, 
N.  S.,  was  to  proceed,  with  all  possible  despatch,  after  her 
arrival  at  Shelburne  to  St.  John,  N.  B.,  or  as  near  thereunto  as 
she  might  safely  get,  and  there  load  from  the  charterers,  their 
agent  or  his  assigns,  "a  full  and  complete  cargo,  etc.*  to  consist 
of  deals  and  battens,  and  not  exceeding  5%  of  boards  and 
scantling,  with  deal  ends  and  palings  for  broken  stowage  only; 
and,  being  so  loaded,  should  proceed  therewith  to  Liverpool, 
Qreat  Britain,  etc."  And,  amongst  other  things,  it  was  stipu- 
lated by  the  charter,  that  ''should  the  vessel  not  arrive  at 
Shelburne  on  or  before  1st  Januaiy,  1879,  the  charterers  should 
have  the  privilege  of  cancelling  the  charter  by  giving  Mr. 
Schofield"  (the  ship's  husband)  ''notice  to  that  efi^t  next  day, 
otherwise  the  charter  to  remain  in  full  force  and  effect"  And 
the  act  of  Qod,  the  Queen  s  enemies,  fire,  and  all  other  dangers 
and  accidents  of  the  seas,  etc.,  of  what  nature  and  kind  soever, 
daring  the  said  voyage,  were  mutually  excepted. 

The  "Venice*'  arrived  at  Shelburne  in  December,  1878,  and 
she  sailed  from  thence  to  St.  John,  on  the  voyage  described  in 
the  charter-party.  At  the  entrance  to  the  harbor  of  St  John 
she  got  upon  the  rocks ;  and  was  so  badly  damaged  that  it 
became  necessary  to  put  her  upon  the  blocks  for  repaint 
Although  she  was  repaired  with  all  possible  despatch,  she  was 

iL.  R.  6  H.  U,  E.  ft  Ir.  App.  88,  pto  Bkckbarn,  J.,  ia& 
S2Q.B.D.  423.  *L.&2Ez.StSi 
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not  ready  to  receive  her  cargo  until  21st  April  following ;  prior        ^^^' 
to  which  time,  on  26th  March,  1879,  the  charterers  gave  the    Schohbld 
owners  notice  that  they  would  not  furnish  a  cargo  for  her.  Ca^tll. 

On  behalf  of  the  defendants  evidence  was  given,  subject  to 
objection,  that  freights  between  St.  John  and  Liverpool  were 
usually  much  higher  in  winter  than  in  summer ;  that  lumber 
would  depreciate  in  value  by  being  wintered  over  at  St.  John ; 
and  also  as  to  the  relative  value  of  lumber  during  the  winter  and 
in  the  spring  in  the  Liverpool  market.  And  it  was  contended 
that  the  time  occupied  in  repairing  the  damage  done  to  the 
vessel  was  unreasonable,  and  had  entirely  frustrated  the  object 
of  the  charter.  That  it  was  a  condition  precedent  that  the 
"  Venice"  should  arrive  in  St.  John  and  be  ready  to  receive  her 
cargo,  &s  a  cargo  carrying  ship,  within  a  reasonable  time  after 
the  making  of  the  said  charter-party,  so  as  to  be  able  to  perform 
the  intended  voyage ;  but  she  was  not  ready  to  receive  her 
cargo,  as  a  cargo  carrying  ship,  within  a  reasonable  time,  so  as 
to  enable  her  to  perform  her  intended  voyage ;  and  the  non- 
performance of  that  condition  precedent  by  the  plaintiffs  was 
an  answer  to  the  action, — according  to  the  authority  of  Jackson 
V.  The  Union  Marine  Insurance  Company} 

In  directing  the  juiy,  although  I  remarked  upon  the  circum- 
stances which  distinguished  that  case  from  the  present  one, — 
upon  the  facts  stated  in  the  report  of  it  in  L.  R.  8  C.  P.  572,  that 
the  vessel  in  that  case  had  been  chartered  to  carry  a  specific  cargo 
which  was  wanted  for  a  special  purpose,  and  that  time  was  of 
special  importance  to  the  charterers,  who,  immediately  on  be- 
coming aware  of  the  disaster  to  the  vessel,  hired  another  to 
take  out  the  cargo ;  and,  although  I  read  to  the  jury,  and  com- 
mented upon  the  language  of  Bramwell,  B.,  in  L.  R.  10  C.  P.  from 
page  141  to  144, 1  left  it  to  them,  broadly,  to  say  whether  or  not 
the  time  occupied  in  getting  the  '^Venice'*  off  the  rocks  and 
repairing  her,  so  as  to  be  in  a  condition  to  carry  a  cargo,  was  so 
long  as  to  put  an  end,  in  a  commercial  sense,  to  the  commercial 
speculation  entered  into  by  the  ship  owners  and  charterers ; 
and  I  told  them  that  if  it  was,  their  verdict  should  be  for  the 
defendants. 

Having  heard  the  subject  further  discussed,  and  having  col- 

iL.  R.  8 C.  p.  672;  S.  C.  in  Ex.  Ch.  L.  B.  10 C.  P.12S. 
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18S2.        lated  Jackson  v.  The  Union  Mar  hie  Insurance  Company  with 
ScuoFiELD    other  authorities — especially  with    Maclachlan  on  Shipping, 

Carvill.  ^*^  ^^^  ^^^'  Seeger  v.  DiUhie  ;^  MacAndrew  v.  Chappie  ;*  and 
Tari*ahochia  v.  Hickie ;®  and  with  the  still  later  case  of  Dald 
V.  NeUony  Donkin  <fc  Co./  I  am  satisfied  that  I  was  wrong  in 
leaving  the  case  to  the  jury  in  the  manner  in  which  I  did. 

MaoAndrexo  v.  Chappie  vias  a  case,  in  principle,  very  like  the 
present  one.  In  that  case,  as  here,  the  charterer  relied  upon 
the  delay  as  an  excuse  for  not  furnishing  a  cargo  according  to 
the  charter-party.  Willas,  J.,  says:  "It  seems  to  me  to  be  now 
settled,  at  any  rate  in  this  Court,  that  a  delay  or  deviation, 
which,  as  it  has  been  said,  goes  to  the  whole  root  of  the  matter, 
deprives  the  charterer  of  the  whole  benefit  of  the  contract,  or 
entirely  frustrates  the  object  of  the  charterer  in  chartering  the 
ship,  is  an  answer  to  an  action  for  not  loading  a  cargo;  but  that 
loss,  delay  or  deviation  short  of  that,  gives  an  action  for  dam- 
ages, but  does  not  defeat  the  charter.  From  the  time  of  Boone 
V.  Eyre;^  Ritchie  v.  Atkiiason;'^  and  Davidson  v.  Grvjyn'ne;' 
this  rule  has  been  applied.  In  the  present  case  the  breaches 
resolve  themselves  into  such  a  delay  as  can  be  compensated  for 
by  damages.  The  vessel  was  not  engaged  for  any  particular 
cargo ;  but  the  contract  was  merely  a  speculation  on  the  rise 
and  fall  of  freights,  and  the  object  of  the  voyage,  therefore,  was 
in  no  sense  frustrated." 

The  decision  in  Ja/ikson.  v.  The  Union  Mari^ie  Insxirance 
Company  is  applicable  only  to  the  case  of  a  vessel  chartered 
for  a  particular  adventure  or  speculation,  which  can  be  assumed 
to  have  been  in  the  view  of  both  the  parties  to  the  charter- 
party  when  it  was  entered  into.  The  language  of  Brett,  J.,  in 
the  report  of  that  case,  in  L.  R  8  C.  P.,  and  the  reasoning  of 
Bramwell,  B.,  in  the  Ex.  Ch.,  L.  R.  10  C.  P.,  pp.  141,  to  146, 
leaves  no  room  to  doubt  that  such  was  the  view  taken  of  the 
first  question  by  both  courts.  And  Lord  Blackburn,  in  DaliL 
V.  Nelson,  Donkin  <k  Co.,  in  approving  of  the  decision  does  so 
entirely  upon  the  grounds  given  by  Bramwell,  B.,  in  the 
passage  of  his  judgment  to  which  I  have  referred.  His  Lord- 
ship admits  that  there  are  previous  decisions  not  quite  con- 

18  C.  B.,  N.  &  45.  •!  a  BL  878,  Note. 
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sistent  with  Jackson  v.  The  Union  MaHne  Insurance  Com-        ^8^2. 
pany;  but  upon  the  grounds  and  to  the  extent  mentioned  by    ScHonxLD 
Baron  Bramwell  he  regards  it  as  rightly  decided.     And  Lord     Ca^ill. 
Watson  at  pages  61  and  62,  confines  his  sanction  of  it  to  the 
case  of  "an  agreed  cargo"  and  what  would  be  within  the  pre- 
sumable intention  of  both  the  contracting  parties.     Whether 
time  was  of  the  essence  of  the  contract  or  not,  must  depend 
upon  the  construction  of  the  contract  itself,  and  not  upon  what 
occurred  subsequently  to  its  being  entered  into.     And  the  con- 
tract here  being  in  writing,  its  construction  was  for  the  Court 
and  not  for  the  jury. 

Now  what  was  the  cargo  here  ?  The  charter  was  to  load  a 
full  and  complete  cargo,  to  consist  of  deals  and  battens  and 
not  exceeding  5%  of  boards  and  scantling,  with  deal  ends  and 
palings  for  broken  stowage.  There  was  nothing  whatever  on 
the  face  of  the  charter-party  to  shew  or  suggest  that  either 
party,  when  entering  into  the  charter-party,  had  in  view  any 
particular  deals  or  battens.  The  terms  of  the  charter-party 
would  have  been  complied  with  by  a  cargo  of  any  deals  and 
battens,  provided  only  a  full  and  complete  cargo  was  furnished 
— vide  Jones  v.  Holm.^ 

I  think,  therefore,  that  the  principle  of  Jackson  v.  The  Union 
Marine  Insurance  Company  does  not  apply  to  this  case ;  and 
that  I  was  wrong  in  leaving  the  question  to  the  jury  in  the 
manner  in  which  I  did.     There  must,  therefore,  be  a  new  trial. 

Palmer,  J.  The  learned  Judge  left  the  following  question 
to  the  jury :  "  Was  the  time  occupied  in  getting  the  ship  off 
the  rocks  and  repairing  her  so  as  to  be  a  cargo-carrying  ship 
so  long  as  to  put  an  end  (in  a  commercial  sense)  to  the  com- 
mercial speculation  entered  upon  by  the  ship  owner  and  the 
charterer;"  and  I  think  there  was  no  evidence  to  warrant 
such  a  direction.  There  is  always  a  preliminary  question  of 
law  before  leaving  any  question  of  fact  to  a  jury  to  be  passed 
upon  by  the  Judge,  viz.,  whether  there  is  any  reasonable 
evidence  given  by  the  party  who  seeks  the  benefit  of  such  fact 
and  on  whom  the  onus  of  proving  it  lies,  and  in  the  absence  of 
such  proof  the  Judge  must  direct  the  jury  that  they  cannot 
find  the  existence  of  such  fact.    . 

sL.R.2Exch.385. 
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1^^'  The  only  commercial  speculation  entered  into  between  the 

ScHOFiELD  ship  owner,  the  plaintiffs,  and  the  charterers,  the  defendants, 
Cabvill.  ^y  ^^^  charter-party  in  question,  was  that  the  plaintifis  agreed 
that  their  ship  should  on  arrival  at  Shelbume  proceed  to  St 
John  and  there  load  a  cargo  of  deals  and  carry  them  to  Liver- 
pool, the  dangers  of  the  seas,  etc.,  excepted ;  in  consideration 
whereof  the  defendants  agreed  to  provide  a  cargo  to  be  loaded 
at  St  John  and  pay  a  stipulated  freight  on  their  delivery  at 
Liverpool. 

The  vessel  arrived  at  Shelbume,  sailed  on  her  voyage  to  St 
John  and  was  driven  on  the  rocks  in  the  harbor  of  St.  John, 
about  the  end  of  December,  1878,  and  although  not  totally  lost 
was  thereby  so  much  injured  that  it  took  from  that  time  until 
the  21st  of  April,  1879,  to  get  her  off  and  repair  her,'when 
she  was  offered  to  the  defendants  to  be  loaded  and  they  refused 
to  furnish  the  cargo  except  at  a  reduced  freight 

The  only  evidence  in  the  case  that  it  was  contended  shewed 
that  such  delay  had  the  effect  of  putting  an  end  to  this  con- 
tract as  a  commercial  speculation  was  that  the  freights  were 
higher  when  she  would  reasonably  have  arrived  under  the 
charter  and  have  been  ready  except  for  the  accident  than  when 
she  was  ready  to  receive  cargo ;  that  the  delay  would  make 
the  voyage  a  summer  one,  and  that  freights  were  usually 
higher  in  winter  voyages  than  in  summer  ones,  because  deals 
could  not  be  shipped  in  winter  from  many  other  ports, 
while  they  could  at  St  John,  and  a  ship  could  carry  cargo  on 
deck  in  summer  but  not  in  winter,  and  it  was  further  shewn 
that  the  defendants  intended  to  ship  particular  deals  which 
they  had  in  St.  John  by  this  vessel,  which  they  had  to  ship 
before  this  vessel  was  ready  ;  but  this  was  not  communicated 
to  the  plaintiffs  before  the  charter  was  made,  and  the  defendants 
were  shippers  of  deals  from  St  John  to  Liverpool,  which  they 
shipped  all  the  year  round.  I  cannot  see  the  slightest  evidence 
in  these  facts  that  the  commercial  speculation  of  the  parties 
could  be  put  an  end  to  by  any  necessary  delay  that  would 
occur  in  the  plaintifis  bringing  their  vessel  to  St  John,  and 
getting  her  i*eady  to  receive  the  cargo.  In  order  to  determine 
whether  delay  would  put  an  end  to  a  particular  speculation  we 
must  ascertain  what  that  speculation  is.    If  it  is  the  furnishing 
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of  a  ship  on  one  side  and  a  cargo  to  be  carried  on  the  other,  ^^g- 
and  it  is  apparent  that  anything  is  in  that  speculation,  that  is,  Schovisu) 
contained  in  the  contract  in  the  charter,  and  nothing  can  be  oabvzll. 
taken  to  be  out  of  the  contract  that  is  covered  by  the  words  of 
it,  except  both  parties  contemplated,  or  under  the  circumstances 
known  to  them  both  ought  to  have  contemplated  it  was  not  in- 
tended to  be  included,it  follows  that  if  the  defendants  had  a  par- 
ticular cargo  that  had  to  be  shipped  by  a  particular  time,  and 
they  communicated  that  fact  to  the  plaintiffs  before  the  charter 
was  made,  or  if  from  the  nature  of  the  business,  there  was  any- 
thing to  show  the  having  the  kind  of  cargo  that  the  defendants 
had  themselves  to  deliver,  could  not  be  had  after  a  particular 
time,  or  that  the  shipping  of  it  after  such  time  would  be  such  an 
absurdity  in  view  of  the  facts  known  to  both  parties,  that  the 
court  could  at  once  see  that  such  a  tiunsaction  could  not  have 
been  contemplated,  it  may  be  that  the  defendants  would  not 
be  bound  to  furnish  it,  if  the  vessel  was  not  ready  to  receive  it 
before  that  time ;  not  because  the  plaintiffs  have  not  performed 
their  part  of  the  contract,  nor  that  the  defendants  are  excused  by 
law  from  performing  their  part,  but  because  the  defendants  have 
not  contracted  to  load  the  cargo  in  such  a  case. 

The  defendants  ship  deals  on  this  voyage  all  the  year  round, 
and  they  were  willing  to  furnish  this  cargo  to  load  this  vessel 
at  the  time  she  was  ready,  but  only  at  a  reduced  freight,  for 
freights  had  fallen.  The  plaintiffs  did  not  even  know  that  the 
defendants  intended  to  ship  any  particular  deals  in  this  ship, 
and  the  ship  was  bound  to  take  any  fair  cargo  of  deals.  Under 
such  circumstances  how  is  it  possible  for  any  court  to  find  that 
the  plaintiffs  contemplated  when  they  entered  into  this  charter- 
pai'ty,  or  when  they  incurred  the  expense  of  sailing  from  Shel- 
bume  to  St.  John,  that  the  defendants  would  not  load  her  unless 
she  arrived  in  some  particular  time,  the  only  contract  between 
them  being  that  she  should  arrive  as  soon  as  she  reasonably 
could,  dangers,  etc.,  excepted  ?  If  the  mere  falling  of  the  freights 
within  the  time  reasonably  necessary  to  bring  her  there  and  pre- 
pare her  for  the  cargo,having  regard  to  what  she  had  to  encounter 
to  perform  such  a  voyage,  and  the  accidents  that  happened  to 
her,  without  the  fault  of  the  plaintiffs,  is  to  have  that  effect, 
every  sane  ship  owner  would  bring  his  vessel  to  the  point  of 
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1B82.       loading,  and  then  take  the  going  freights,  rather  than  enter 
ScHOFTELD    into  a  contract  to  take  the  cargo  at  a  stipulated  rate  of  freight, 
Carvill      ^^  matter  whether  it  was  higher  or  lower  than  the  going  rate 
when  she  arrived. 

The  voyage  that  this  ship  engaged  to  perform  began  at  Shel- 
bume  and  not  at  St.  John.  The  material  part  of  the  charter- 
party  is  as  follows ;  "  That  she  shall  proceed  with  all  possible 
dispatch  after  arrival  at  Shelbume  to  St  John,  N.  B.,  etc,  and 
there  load  a  cargo  of  deals,  etc.,  and  shall  proceed  therewith  to 
Liverpool,  G.  B.,  at  sixty  shillings  per  standard  freight  (the  act 
of  God,  pirates,  the  Queen's  enemies,  fire,  and  all  other  dangers 
and  accidents  of  the  seas,  etc.,  always  mutually  excepted.'*) 

The  defendants,  in  consideration  of  this,  promised  to  provide 
the  cargo  to  be  so  canied  and  pay  the  freight,  and  the  moment 
the  ship  left  Shelbume  on  the  way  to  St.  John  she  had  begun 
the  voyage  under  this  charter,  and  when  she  arrived  at  St 
John  was  made  ready  for  cargo.  She  had  performed  part  of 
the  voyage  contracted  for,  the  payment  of  which,  of  course, 
depended  upon  whether  or  not  she  delivered  any  of  the  cargo 
at  Liverpool,  or  the  charterers  themselves  prevented  her  from 
completing  her  voyage.  This  being  so,  what  would  excuse  the 
ship  from  performing  the  rest  of  the  work  contracted  for  ?  The 
rule,  I  think,  is  clear  that  if  the  contract  contained  no  excep- 
tion, the  ship  owner  would  be  obliged  to  compensate  the 
defendants  for  any  damage  occasioned  by  his  not  carrying  the 
cargo,  even  although  the  veasel  had  been  totally  lost  by  the 
perils  of  the  seas.  If,  as  in  this  case,  such  perils  were  excepted, 
nothing  less  than  total  loss  would  excuse  him ;  or  unless  under 
the  peculiar  circumstances  of  the  case  some  exceptions  were 
implied,  which  possibly  might  arise  in  cases  of  contract  for 
carrying  particular  goods,  such  as  green  fruits  or  other  things 
which  could  only  be  carried  at  particular  times,  or  perhaps 
when  the  contract  was  made  to  the  knowledge  of  both  parties, 
with  reference  to  particular  goods,  which  had  to  be  shipped  in 
some  limited  time.  There  is  no  evidence  that  this  contract  was 
entered  into  under  any  such  circumstances,  the  defendants 
were  not  obliged  to  furnish  any  particular  deals,  or  that  they 
could  not  be  shipped  at  any  particular  time,  or  that  the 
shipping  of  deals  from  St  John  to  Liverpool  at  the  time  she 
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was  ready  for  cargo,  or  indeed  at  any  other  time  even  later,  18^- 
would  be  such  an  absurdity  in  a  commercial  sense,  as  to  enable  Schofield 
me  to  say  that  shipping  deals  at  that  time  was  not  contemplated  cakvill. 
by  the  parties  when  they  entered  into  this  contract  If  the 
defendants  did  not  choose  to  take  the  risk  cf  any  delay  that 
might  be  occasioned  by  the  perils  of  the  seas,  it  was  easy  to 
provide  against  it  by  a  clause  authorizing  cancellation,  if  she 
was  not  ready  to  receive  the  cargo  before  any  time  that  they 
might  think  desirable,  or  make  the  amount  of  freight  depend 
upon  the  time  she  was  ready  to  receive  her  cargo.  If  they  had 
sought  to  introduce  such  terms  the  ship  owner  might  not  have 
agreed  to  it.  This  not  being  so  introduced,  I  think  both  took 
the  risk  and  agreed  to  perform  their  part  of  the  contract,  that 
is,  the  ship  to  proceed  to  St.  John  and  load  the  cargo,  and  if 
any  accident  occurred  short  of  the  total  loss  of  the  ship  on  the 
voyage  there,  the  plaintiffs  were  bound  to  repair  her  in  a  reason- 
able time,  and  were  allowed  all  the  time  reasonably  necessary 
for  that  purpose,  no  matter  how  long  that  might  be,  and  if  they 
made  any  unnecessary  delay  they  were  liable  to  the  defendants 
for  all  damages  occasioned  thereby.  On  the  other  hand  the  de- 
fendants were  bound  to  furnish  the  cargo  as  agreed.  I  therefore 
think  that  the  question  put  by  the  learned  Judge  to  the  jury  in 
this  case  is  not  in  it.  The  question  whether  or  not  the  ship 
was  so  injured  on  the  voyage  from  Shelbume  to  St.  John  that 
she  could  not  be  sufficiently  repaired  to  carry  this  cargo  to 
Liverpool,  I  am  not  now  called  upon  to  decide.  If,  on  another 
trial,  the  defendants  are  able  to  prove  this,  they  themselves 
will  know,  and  can  in  that  way  get  the  benefit  of  it;  but  a 
jury  must  pass  on  this.  Physically  or  mechanically  she  could, 
but  I  do  not  mean  that,  but  as  a  matter  of  business  carried 
on  by  the  dictates  of  sense,  could  she  ?  Or,  in  other  words, 
wonld  a  prudent  owner,  that  is,  an  owner  conducting  himself 
according  to  the  dictates  of  common  sense  in  business,  repair 
the  ship  ?  If  so,  in  my  opinion  the  plaintiffs  were  bound  to  do 
so  and  to  load  the  cargo,  and  the  defendants  to  furnish  it,  and 
if  not  the  contract  was  at  an  end  between  them,  for  the  per- 
formance of  it  was  prevented  by  one  of  the  exceptioas  con- 
tained in  it.  The  law  on  the  subject  as  expressed  by  Mr. 
Justice  Brett  in  Jackson  v.  The  Union  Marine  Insurance 
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1832.  Company,^  and  which  was  upheld  in  the  Court  of  Appeal,  is 
ScHOFiELD  laid  down  in  the  words,  "  That  where  a  contract  is  made  with 
Cabvill.  reference  to  certain  anticipated  circumstances,  and  where,  with- 
out default  of  either  party,  it  becomes  wholly  inapplicable  to 
or  impossible  of  application  to  any  such  circumstances  it  ceases 
to  have  any  application ;  it  cannot  be  applied  to  other  circum- 
stances which  could  not  have  been  in  contemplation  of  the 
parties  when  the  contract  was  made."  If  this  is  the  rule  that 
such  an  exception  can  be  introduced  in  such  cases,  then  it 
follows  that  the  party  seeking  to  do  so  must  prove  that  the 
contract  was  made  and  that  the  circumstances  exist,  which 
make  it  impossible  to  apply  the  contract  to  such  altered 
circumstances.  I  have  already  pointed  out  that,  so  far  from 
this  being  the  case,  this  contract  was  entirely  applicable 
to  the  performance  of  it  on  both  sides  at  the  time  the  defend- 
ants refused  to  perform  it,  when  the  ship  was  made  ready  to 
receive  the  cargo,  and  was  prevented  from  performing  the  i^est 
of  the  voyage  by  not  being  able  to  get  her  cargo. 

There  is  a  stipulation  in  this  charter-party  that  the  defend- 
ants were  at  liberty  to  cancel  it  if  the  ship  did  not  arrive  at 
Shelburne  by  the  first  of  January,  1879,  and  the  defendants' 
counsel  contended  that  this  showed  that  it  was  not  contem- 
plated that  the  defendants  should  ship  a  cargo  unless  the  ship 
was  ready  for  it  by  some  particular  time  ;  but  so  far  from  that 
being  the  proper  inference  to  be  drawn  from  such  a  clause  I 
think  the  opposite  inference  might  well  be  drawn  from  it,  for, 
if  it  was  not  contemplated  that  this  contract  was  to  be  perfonne<I 
unless  the  ship  was  at  St.  John  ready  for  cargo  by  some  par- 
ticular time,  there  was  no  necessity  for  putting  in  a  clause 
giving  the  defendants  the  right  to  cancel  unless  she  arrived  at 
Shelburne  by  the  1st  of  January ;  and  the  inference  I  draw 
from  their  not  putting  it  in  is  this,  that  the  defendants  were 
not  willing  to  take  the  risk  of  the  time  required  for  the  vessel  to 
get  to  Shelburne,  and  the  plaintiffs  were  willing  and  consented 
to  take  that  risk,  and  it  was  so  provided  against  by  putting  it 
in  the  contract,  and  with  reference  to  the  time  required  to  go 
from  Shelburne  to  St.  John,  the  defendants  were  willing  to 
take  that  risk,  and  the  plaintiffs  were  not,  and  therefore  nothing 
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was  put  in  the  contract  except  that  the  ship  was  to  proceed        ^Q^^* 
with  all  possible  speed  to  St.  John  and  get  ready  for  cargo    Schopikld 
when  the  defendants  were  to  furnish  it,  neither  party  know-     cabvill. 
ing  how  long  it  would  take,  and  each  taking  their  chance. 
Suppose  the  ship  had  not  arrived  at  Shelburne  until  after  the 
first  of  January,  and  the  defendants  insisted  that  the  plaintiffs 
should  perform  the  contract,  no  matter  how  late  she  arrived, 
the  plaintiffs  could  not  help  themselves,  but  would  have  to  per- 
form it,  for  by  the  contract  the  defendants  had  the  option  to 
cancel,  not  the  plaintiffs.     This,  I  think,  shows  that  it  was  not 
contemplated  that  any  other  time  was  to  discharge  either  party 
except  what  was  stipulated  for,  and  in  fact  none  other  was 
contemplated.     I  therefore  think  there  must  be  a  new  trial 
in  this  case. 

Wetmore,  J.,  concurred- 

Weldon,  J.  The  ship  "  Venice"  a  vessel  then  on  her  voy- 
age from  Ireland  to  Shelburne,  Nova  Scotia,  was  chartered  by 
the  defendants  from  the  plaintiffs  to  proceed  with  all  possible 
despatch,  after  her  arrival  in  Shelburne,  to  St.  John,  New 
Brunswick,  and  there  load  a  cargo  of  deals  from  the  defendants 
at  65/  per  standard.  Should  the  vessel  not  arrive  at  Shelburne 
before  the  1st  January,  1879,  the  charterers  to  have  the  privi- 
lege of  cancelling  the  charter-party  by  giving  the  plaintiffs 
notice  to  that  effect  the  next  day ;  otherwise  the  charter  to 
remain  in  full  force,  the  usual  clause  dangers  of  seas,  naviga- 
tion, &c.  Cargo  to  be  delivered  alongside  for  shipping,  usual 
custom  of  the  port  to  be  observed  in  cases  not  specially 
expressed. 

The  "  Venice''  proceeded  to  Shelburne  and  from  thence  to 
St.  John  and  anchored  outside  of  Partridge  Island  on  the  22nd 
December,  1878,  a  gale  of  wind  sprung  up,  drove  the  ship  from 
her  anchors  and  forced  her  on  shore  at  Courtenay  Bay  in  St. 
John  harbor.  She  waa  taken  off  and  repaired,  and  w&s  ready 
to  receive  cargo  on  the  21st  April,  1879.  On  the  26th  March 
the  defendants  gave  notice  that  they  would  not  furnish  a  cargo, 
and  considered  the  charter  as  cancelled.  The  plaintiffs  had 
the  "  Venice  "  repaired  as  expeditiously  as  was  practicable  and 
the  ship  was  ready  to  receive  cargo  on  21st  April.  The  defend- 
ants refused  to  furnish  a  cargo,  and  the  ship  was  chartered  for 
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^^2-  52/C  per  standard.  The  defendants  had  been  shipping  deals 
ScHonsLD  from  January  to  April,  and  no  specific  deals  were  set  apart  to 
Carvill.  '^^  *'^®  ** Venice'*  The  defendants  contended  they  were 
excused  by  the  gi^at  delay  in  repairing  the  "  Veni^ce"  from 
furnishing  a  cargo  and  they  gave  notice  in  March  to  that  effect. 
The  plaintifTs  claim  the  fulfilment  of  the  charter-party,  and 
that  the  defendants  are  bound  to  furnish  the  cai^o:  the 
"  Venice''  having  arrived  in  due  time  at  Shelbume,  and  off  St. 
John  harbor,  but  the  perils  of  the  seas  caused  damage  which 
had  to  be  repaired,  and  no  unreasonable  delay  having  taken 
place  in  making  these  repairs,  the  defendants  are  bound  to 
furnish  a  cargo,  and  their  notice  in  March  does  not  excuse  them 
so  doing.  The  learned  Judge  left  the  case  to  the  jury, — was 
the  delay  in  repairing  such  as  to  justify  the  defendants  refusing 
to  furnish  a  cargo  ?  The  jury  found  for  the  defendants.  The 
question  is,  whether  it  should  be  left  to  the  jury. 

The  charter-party  is  one  to  which  the  court  are  to  give  a 
construction. 

I  am  of  opinion  that  the  question  left  to  the  jury  was  imma- 
terial. It  belongs  to  the  couit  to  decide  what  was  the  contract 
— and  was  the  voyage  lost,  and  was  the  vessel  repaired  in  a 
reasonable  time  for  the  cargo  to  meet  the  voyage  ? 

The  case  of  Jackson  v.  The  Union  Marine  Ins.  Co,  was  not 
an  action  on  the  charter-party, — that  only  arose  incidentally, 
and  the  opinions  of  the  Judges  in  that  case  are  of  great  import- 
ance in  enabling  the  court  to  arrive  at  a  conclusion  on  this 
point.  It  is  quite  evident  from  the  evidence,  no  blame  can  be 
attached  to  the  ownera  of  the  "  Venice''  and  the  principle  of 
Bovill,  C.  J.,  as  laid  down  by  him,  must  have  a  considerable 
bearing  on  this  case.  But  that  case  was  against  the  under- 
writers on  the  freight  The  construction  of  the  charter-party 
came  into  the  case  incidentally:  the  facts  differed  in  many 
respects  from  the  case  now  under  consideration.  The  majority 
of  the  Court  decided  upon  the  liability  of  the  insurance  com- 
pany for  freight  to  be  earned. 

There  was  no  engagement  in  the  charter-party  that  in  case 
the  vessel  arrived  at  Shelbume  before  the  first  of  Januaiy,  the 
defendants  could  cancel  the  same.    The  specified  time  was  fixed 
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by  the  defendants  to  have  an  option  in  case  of  her  non-arrival        ^882. 
at  Shelbume.  Schofikld 

There  is  no  conflicting  evidence  and  the  finding  of  the  jury  carvill. 
was  immaterial,  as  in  the  case  of  Jackson  v.  The  Union  Marine 
Ins,  Co.  That  case  was  on  the  same  facts  as  in  this  case :  there 
the  question  was,  were  the  underwriters  liable  for  the  freight 
chartered  ?  The  charter  was  entered  into  on  22nd  November, 
1871,  and  insurance  was  effected  on  the  9th  December,  1871. 

The  facts  of  that  case  are  similar  to  this — but  the  actions 
were,  one  for  loss  of  vessel,  the  other  for  chartered  freight  to 
be  earned.  There  it  appeared  "  The  Spirit  of  the  Daivn"  owned 
by  Jackson,  was  on  22nd  November,  1871,  chartered  to  Rath- 
bone  &;  Co.,  to  proceed  with  all  convenient  speed  from  Liver- 
pool to  Newport,  and  there  ship  a  cargo  of  railway  iron  for 
San  Francisco,  ordinary  perils  excepted.  The  ship  sailed  in 
to'iy  from  Liverpool  on  the  2nd  January,  1872.  The  ship,  which 
was  an  iron  one,  before  arriving  at  Newport,  took  the  rocks  at 
Carnarvon  Bay.  The  plaintiff  and  the  salvage  association  pro- 
ceeded to  extricate  and  save  the  ship,  and  had  her  taken  off 
and  brought  back  to  Liverpool,  where  she  was  sold,  and  was 
still  under  repair  at  the  time  of  the  trial,  August,  1872. 

On  the  16th  February,  1872,  Rathbone  chartered  without 
the  plaintiffs  consent,  another  ship  by  which  they  forwarded 
the  rails  to  San  Francisco.  These  rails  were  wanted  there  for 
the  construction  of  a  railway.  Mr.  Justice  Brett,  who  tried  the 
cause,  upon  this  evidence,  left  to  the  jury  three  questions: 
First,  was  the  ship  a  total  loss  ?  Secondly,  whether  the  time 
necessary  for  repairs  was  so  long  as  to  put  an  end  and  make  it 
unreasonable  for  the  charterer  to  supply  the  cargo.  And, 
thirdly,  whether  such  time  was  so  long  as  to  put  an  end, 
in  a  commercial  sense,  to  the  commercial  speculation  entered 
upon  by  the  ship-owner  and  the  charterers.  The  jury 
found  all  three  questions  in  the  affirmative.  The  learned  Judge 
says, — "  I,  upon  the  view  that  there  was  no  evidence  according 
to  the  figures  of  a  constructive  total  loss  of  the  ship,  and  no 
evidence  of  loss  of  freight  by  the  perils  insured  against,  because 
the  ship  owner  had  a  right  to  repair  his  ship  however  long  it 
might  take,  and  insist,  after  its  repair,  on  the  delivery  of  the 
agreed  imperishable  cargo,  so  as  to  enable  him  to  earn  the 
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^^^ chartered  freight,  directed  the  verdict  to  be  entered  for  the 

ticuoriKLD  defendants,  reserving  leave  to  the  plaintiff  to  move  to  enter  on 
Cabvill.      either  or  both  policies." 

The  Judges  in  the  Court  below  differed.  Brett  and  Keating, 
Justices,  held — "In  such  a  state  of  things  arising  under  a  char- 
ter-party, such  as  the  chaiter-party  under  discussion,  where  no 
benefit  of  any  kind  has  accrued  to  the  charterers,  the  ship 
owner  has  lost  his  power  of  earning  any  part  of  the  chartered 
freight."  *  »  ♦  « They  thought  the  action  on  the  policy 
on  freight  was  maintainable." 

Bovill,  C.  J.,  dis.sented  on  the  ground  that  "  There  was  no 
total  loss  either  actual  or  constructive  of  the  ship ;  the  only 
loss  of  freight  was  that  which  arose  from  the  refusal  of  the 
charterers  to  load  the  vessel,  and  from  the  plaintiff  not  having 
insisted  upon  their  performance  of  the  contract." 

The  verdict  was  entered  for  the  plaintiff  against  the  under- 
writers on  the  freight. 

This  case  was  appealed  to  the  Exchequer  Chamber  and  the 
Court  there  affirmed  the  decision  of  the  Court  below  that  the 
underwriters  were  liable  on  chartered  freight.  While  a  major- 
ity in  the  Common  Pleas  and  the  Exchequer  Chamber  of  the 
Judges  held  the  underwriters  on  freight  were  liable — they 
do  not  decide  the  charterers  are  not  liable,  for  Bramwell,  B.,  in 
giving  his  judgment  says : — "  The  first  question  in  this  case  is, 
whether  the  plaintiff  could  have  maintained  an  action  against 
the  charterera  for  not  loading ;  for  if  •  he  could,  there  certainly 
could  not  have  been  a  loss  of  the  chartered  freight  by  any  of 
the  perils  assured  against.  In  considering  this  question,  the 
finding  of  the  jury  that  '  the  time  necessary  to  get  the  ship  off 
and  repair  her,  so  as  to  be  a  cargo  carrying  ship,  was  so  long 
as  to  put  an  end,  in  a  commercial  sense,  to  the  commercial 
speculation  entered  into  by  the  ship  owner  and  charterer '  is 
all  important.  I  do  not  think  the  question  could  have  been 
left  in  better  terms,  but  it  may  be  paraphrased  or  amplified. 
I  understand  that  the  jury  have  found  that  the  voyage  the 
parties  had  contemplated  had  become  impossible ;  that  a  voy- 
age undertaken  after  the  ship  had  been  sufficiently  repaired 
would  have  been  a  different  voyage :  not  indeed  as  to  the  ports 
of  loading  and  discharge,  but  different  as  a  different  adven- 
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ture."     ♦     *     ♦     The  question  "turns  on  the  construction        ^^^- 
and  effect  of  the  charter.     By  it  the  vessel  is  to  sail  to  New-    |Schofikld 
port  with  all  possible  despatch,  perils  of  the  seas  excepted.     It     cabvill. 
is  said  this  constitutes  the  only  agreement  as  to  time,  and  pro- 
vided all  proper  despatch  is  used,  it  matters  not  when  she 
arrives  at  Newport.     I  am  of  a  different  opinion.     If   this 
charter-party  be  read  as  a  charter  for  a  different  voyage  or  ad- 
venture, then  it  follows  there  is  necessarily  an  implied  condition 
that  the  ship  shall  arrive  in  Newport  in  time  for  it."     *     »     ♦ 
"  He  also  impliedly  agrees  that  the  ship  shall  arrive  in  time 
for  the  voyage ;  that  is  a  condition  precedent,  as  well  as  an 
agreement,  and  its  non-performance  not  only  gives  the  charter- 
ers a  cause  of  action  but  also  releases  them." 

The  Exchequer  Chamber  considered  this  a  condition  prece- 
dent, the  non-arrival  at  Newport  in  a  reasonable  time,  put  an 
end  to  the  contract,  though  as  it  arises  from  an  excepted  peril, 
<yivcs  no  cause  of  action.  They  excuse  the  ship  owner.  The 
condition  precedent  of  arrival  at  Newport  had  not  been  per- 
formed, and  no  default  of  the  owner,  and  refer  to  Freeman  v. 

laylor} 

Cleasby,  B.,  in  the  Exchequer  Chamber  gives  his  reasons  at 
considerable  length,  after  reciting  the  facts  more  fully  which 
he  states  thus — "  By  the  charter-party  the  vessel  *  Spirit  of  the 
Dawn'  was  to  proceed  from  Liverpool  to  Newport,  and  there 
take  on  board  and  carry  to  San  Francisco  a  cargo  of  iron  rails. 
The  vessel  sailed  from  Liverpool  on  the  2nd  January,  1872,  got 
aground  on  the  3rd  upon  the  rocks  in  Carnarvon  Bay,  was  got 
off  and  taken  to  a  place  of  safety  on  the  18th  February,  then 
taken  to  Holyhead  and  afterwards  to  Liverpool,  where  she  was 
sold  by  auction  on  the  13th  June,  for  £5,300.  The  purchasers 
repaired  her,  and  it  was  proved  on  the  14th  August  that  it 
would  take  a  fortnight  more  to  complete  the  repairs.  But,  in 
the  meantime,  after  the  vessel  got  on  the  rocks  and  as  soon  as 
it  was  plain  that  some  time  would  be  required  for  her  repairs, 
attempts  had  been  made  by  the  charterers  to  come  to  some 
arrangements  with  the  plaintiff  for  taking  up  another  ship  to 
forward  the  rails  for  the  construction  of  a  railway.  The  plain- 
tiff refused  to  release  the  charterers  f i^om  their  contract,  and 

18  Bing.  124. 
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^^^'  on  the  IGth  February,  the  charterers  chartered  another  ship  by 
[ScHOFiELD  which  they  forwarded  the  rails."  And  he  says,  as  to  the 
Cabvill.  freight  which  the  ship  owner  is  entitled  to,  the  verdict  is 
properly  entered,  and  continues :  "But  this  was  not  the  princi- 
pal question  raised  in  the  case  argued  before  us.  The  principal 
quastion  was  one  of  great  interest,  because  the  decision  upon 
it  not  only  decides  the  case  before  us,  but  regulates  the  con- 
duct of  all  who  enter  into  charter-parties — a  very  numerous 
class  of  persons,  of  many  nations,  and  who  ought  to  have  some 
known  rule  to  act  upon.  The  question  is,  whether  under  the 
circumstances  of  the  present  case,  the  plaintiff  was  entitled  to 
repair  the  vessel  (using  all  proper  despatch  in  doing  so)  and  to 
call  upon  the  charterers  to  fulfil  their  charter.  I  agree  with  the 
opinion  expressed  by  mj'  brother  Brett,  at  the  trial,  and  adopted 
by  Bovill,  C.  J.,  in  the  Court  below,  that  the  finding  of  the  jury 
was  immaterial,  and  upon  such  facts  as  the  present,  which  are 
free  from  question,  it  was  not  for  the  jury  to  put  a  construction 
upon  those  facts,  but  for  the  law  to  determine  the  rights  of  the 
parties  upon  them.  Indeed  1  think  the  law  has  already  done 
80  upon  principle  and  decided  cases.  The  settled  principle  is 
that,  when  an  agreement  or  provision  is  made  applicable  to  a 
particular  subject,  that  provision  forms  the  agreement  on  that 
subject."  He  refers  to  the  authorities  referred  to  fully  by  the 
late  Lord  Chief  Justice  Bovill  in  his  judgment  fn  the  Court 
below,  with  which  he  fully  agreed. 

Chief  Justice  Bovill  says :  "  In  cases  where  the  delay,  incon- 
venience or  expense  of  repairing  the  vessel  would  materially 
afiect  and  be  injurious  to  both  parties,  they  would  generally 
agree  to  cancel  the  contract ;  but  where  it  is  the  interest  of 
one  party  only  to  put  an  end  to  it,  he  must  make  out  his  right 
to  do  so  before  he  can  be  justified  in  refusing  to  perform  it." 

In  Jo7ie8  V.  Holm,^  the  plaintiff  on  the  29th  January,  1866, 
made  a  charter-party  with  the  defendant,  that  the  "  Editii 
Marion,'*  then  at  Liverpool,  sho\ild  proceed  to  Pemambuco  and 
there  load  from  the  defendants  factory  "  a  full  and  complete 
cargo  of  cotton,  in  pressed  packed  bales,  with  sufiicient  sugar 
in  bags  as  ballast,"  with  the  usual  exception  of  fire  and  acci- 
dents of  navigation.    After  part  of  the  cargo  was  on  board,  and 

12  Ex.  L.  R.  835. 
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while  a  portion  of  the  residue  was  alongside,  the  vessel  caught        18S2. 
fire,  and  was  extinguished  by  scuttling  the  vessel.  .  The  damaged    Schofikld 
cargo  was  sold,  and  that  alongside  foin/varded  by  another  vessel     c\rvill. 
to  Liverpool.     This  was  the  24th  May.    The  vessel  was  repaired 
with  all  reasonable  despatch,  and  was  on  the  30th  July  tendered 
to  the  charterer's  agent  to  take  the  remainder  of  the  cargo. 
The    agent    refused  to  supply  more  cargo,  and  the  vessel 
ultimately  obtained  a  cargo  at  Macao,  which  she  carried  to 
England  at  a  less  freight  than  she  would  have  earned  for  a 
full  cargo  under  the  charter-party.     The  question  in  the  Court 
was,  was  the  defendant  liable  for  the  difference  ? 

Bramwell,  B.,  in  delivering  the  judgment  of  the  Court  says, 
"  That  the  plaintiff  was  entitled  to  their  judgment.  The  firet 
objection  made  by  the  defendant  was  that,  in  the  circumstances 
under  which  the  delay  caused  by  the  accident  occurred,  the 
voyage  became  a  different  voyage;  that  the  original  voyage  was 
frustrated,  and  the  case  therefore  came  within  the  rule  which,  in 
the  case  of  such  frustration,  excuses  the  charterer  from  loading. 
I  do  not  think  that  the  facts  stated  have  that  effect.  Nothing 
was  said  that  the  two  months  lost  made  the  voyage  a  difierent 
voyage  from  that  agreed  for.  Neither  do  I  think  that  the 
master,  forwarding  the  remaining  bales  by  another  vessel,  shews 
any  intention  of  treating  the  charter  at  an  end. 

It  was  objected  that  the  obligation  was  to  carry  and  deliver 
a  cargo,  that  that  became  impossible  when,  the  part  first  loaded 
was  burned.  It  was  admitted  the  defendant  was  not  bound  to 
load  over  again  the  quantity  destroyed ;  the  charter  has  not 
been  fulfilled  in  substance  nor  in  words ;  he  shews  no  justifi- 
cation for  not  having  done  so,  and  the  plaintiff  is  entitled  to 
judgment." 

This  case  clearly  shews  the  charterer  was  not  exonerated  by 
the  delay.  The  cargo  was  such  a  one  as  the  delay  could  not 
put  an  end  to  as  a  commercial  speculation ;  it  was  not  a  cargo 
of  fruit  at  a  time  of  the  year  when  there  was  no  fruit,  nor  a 
cargo  of  ice,  as  Bramwell,  B.,  says  in  the  Jackson  case :  "  Suppose 
a  charter  to  fetch  a  cargo  of  ice  from  Norway  entered  into  at  * 
such  a  time  that  a  vessel  would  reach  its  destination  with  reason- 
able despatch  in  February  when  there  was  ice  and  bring  it  back 
in  June  when  ice  was  wanted,  and  by  perils  of  the  seas  it  could 
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1882.  not  get  to  Norway  till  the  ice  melted,  nor  return  till  the  ice 
ScHOFixLD  was  of  no  value,  can  it  be  that  the  charterer  was  bound  to  load, 
Carvill.  ^^^^  ^®  ^^  agreed  in  those  events  to  do  so  ?*  From  these  obser- 
vations of  Mr.  Baron  Bramwell,  the  consideration  does  destroy 
a  commercial  speculation,  in  such  case  delay  might  alter  the 
situation  of  the  charterer.  Baron  Cleasby  says :  "  In  all  argu- 
ments founded  upon  convenience,  we  were  pressed  by  extreme 
cases,  and  it  was  asked  how  long  a  man  was  to  keep  a  cargo, 
perhaps  a  perishable  one.  Was  he  to  keep  it  for  a  year  ?  The 
answer  is,  if  the  cargo  is  of  such  a  nature,  or  an  early  shipment 
of  vital  importance,  the  charterer  should  have  a  special  clause 
in  the  contract ;  but  if  he  does  not,  still  the  contract  is  not  one 
upon  which  there  can  be  a  claim  for  a  specific  performance. 
As  soon  as  it  is  plain  that  the  delay  will  really  be  serious  as 
regards  the  condition  of  the  intended  cargo  or  the  purpose  for 
which  it  was  destined,  the  charterer  should  forward  his  cargo 
by  another  vessel.  He  does  not  by  so  doing  break  his  contract 
because  he  may  provide  another  cargo.  If  he  does  do  so,  he 
should  give  notice  at  the  earliest  period  to  the  shipowner 
He  will  be  liable  in  damages  no  doubt,  but  not  to  the  freight, 
and  the  amount  will  depend  upon  the  state  of  freights." 

In  Hurat  v.  Ushorne^  there  had  been  a  detention  of  one 
hundred  and  fifty-two  days,  being  perils  of  the  seas,  and  the 
charterer  refused  to  load,  partly  on  the  ground  that  the  vessel 
had  arrived  after  the  time  when  the  export  trade  usually  took 
place  from  the  port  of  loading.  Mr.  Justice  Willes,  in  giving 
judgment  said — "  As  to  the  other  question,  whether  the  con- 
struction of  the  charter-party  can  be  affected  by  the  fact  that 
the  particular  description  of  cargo  could  only  be  supplied  at  a 
certain  season  of  the  year ;  the  answer  to  that  I  apprehend  is, 
that  the  charter-party  was  probably  entered  into  in  the  hope 
that  the  vessel  would  arrive  at  Limerick  at  that  time  of  the  year. 
But  the  question  is,  who  takes  the  risk  whether  she  would  or 
not  ?  Why  the  person  who  ships  the  goods  takes  the  risk,  un- 
less he  stipulates  the  other  party  shall  take  it.  Here  it  is  not 
stipulated  that  the  veasel  shall  arrive  at  Limerick  by  any  par- 
ticular day,  but  only  that  she  shall  proceed  there  with  all 
convenient  speed.    The  owner  has  performed  his  contract  to 
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proceed  with  all  convenient  speed  when  he  has  done  all  he        ^^^ 
could,  but  has  been  prevented  by  dangers  of  the  seas."  ScHonsLD 

So  in  the  present  case,  the  plaintiffs  have  done  all  they  could,  cabvill. 
The  vessel  arrived  at  Shelbume,  and  was  sent  to  St.  John  be- 
fore the  1st  of  Jan'y,  1879.  A  gale  drove  her  into  Courtenay 
Bay.  She  was  got  off  and  repaired  with  all  practicable  and 
reasonable  speed,  ready  to  receive  a  cargo  in  April,  and  they  did 
all  that  the  law  required  them  to  do. 

The  observations  of  Lord  Chelmsford,  in  the  case  of  Rankin 
V.  Potter y*^  in  relation  to  the  right  of  the  ship  owner,  under  the 
charter,  where  there  has  been  damages  requiring  reparation,  are: 
— "  If  the  sea  damage  which  the  ship  sustained  in  New  Zealand 
was  such  as  to  reduce  her  to  a  state  which  rendered  her  utterly 
incapable  of  performing  the  voyage  to  England  without  an 
expense  which  no  prudent  uninsured  owner  would  incur,  then 
the  freight  was  totally  lost  from  that  moment,  and  how  the 
owners*  chose  to  deal  with  the  disabled  ship  afterwards  was 
wholly  immaterial.  If  the  damage  of  the  ship  had  been  such 
that  it  might  have  been  repaired  at  a  reasonable  expense,  and 
put  in  a  condition  to  earn  the  freight,  and  the  ship-owners 
had  declined  to  take  this  course,  they  would  have  lost  the 
freight,  not  by  the  perils  of  the  sea,  but  by  their  election.'' 

The  rule  given  is  a  very  simple  one, — repair  the  damage,  if 
that  can  be  done  at  a  reasonable  expense  and  tender  your 
vessel  to  the  charterer.  Not  a  word  about  the  time  it  may 
require  to  make  the  repairs.  The  plaintiffs  made  the  repairs 
to  the  ship  "  Venicel'  and  in  April  she  was  tendered  to  the 
defendants  for  a  cargo. 

The  defendants  here  set  up  the  delay  in  making  the  repairs. 
I  am  unable  to  find  any  case  in  support  of  such  being  an  answer 
to  the  plaintiffs'  claim.  The  only  condition  in  the  charter  was 
the  non-arrival  of  the  "  Venice''  at  Shelbume  before  the  1st 
January ;  in  such  case  the  defendants  may  cancel  the  contract 
on  giving  notice.  The  contract  was  in  full  force.  The  vessel  had 
arrived  at  Shelbume,  had  left  Shelbume  and  was  anchored  off 
St.  John  harbour,  where,  by  the  perils  of  the  seas,  she  was  dis- 
abled for  a  time  to  take  on  board  the  cargo.  It  was  not  a 
cargo  that  was  perishable,  nor  was  the  market  which  it  was  to  go 
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_  ^^^'  ^  limited  to  any  one  season  of  the  year,  but  which  similar 
ScHonzLD  cargoes  were  going  to  at  all  seasoas,  and  the  defendants  were 
CabviIll.  engaged  in  that  trade.  See  the  remarks  of  Willes,  J.,  in 
MacATidreiv  v.  Cha}yple.^  This  was  an  action  for  not  furnish- 
ing a  cargo.  The  charter  was  "shall  with  all  convenient 
speed  (on  being  ready),  having  liberty  to  take  an  outward 
cargo  for  owners'  benefit  direct  or  on  the  way  proceed  to  Alex- 
andria." The  vessel  went  from  Newcastle  to  London  and 
took  cargo  from  there  to  Constantinople,  and  was  there  on 
the  1st  April,  18G8,  discharged  cargo,  and  on  the  1st  May  was 
ready  to  take  in  cai^go  in  Alexandria.  A  cargo  of  cotton  was 
refuged,  freights  had  fallen.  To  this  action  the  defence  was 
deviation  and  delay.  Willes,  J.,  says,  "The  defendant  seeks 
here  to  answer  the  action  by  setting  up  a  deviation  and  delay. 
It  is  settled  in  this  Court  at  least  that  if  the  deviation  and 
delay  have  the  eflTect  of  depriving  the  charterer  of  the  entire 
benefit  of  the  contract,  or  as  it  has  been  expressed  goes  to  the 
whole  root  of  the  matter  or  entii*ely  frustrates  the  object  in 
view,  there  is  an  answer  to  the  action ;  but  a  bare  deviation 
short  of  this  only  gives  an  action  for  damages  and  does  not 
defeat  the  charter.  From  the  time  of  Boone  y.Eyre,'  Ritchie 
V.  Atkinson/^  and  Davidson  v.  Ghvynne*  this  has  been  the 
rule ;  and  the  expressions  used  in  the  more  recent  cases  are  not 
new  phrases.  In  the  present  case  I  think  there  was  a  delay 
which  is  to  be  compensated  in  damages  and  does  not  go  to  the 
root  of  the  matter  or  frustrate  the  object  in  view ;  and  it  may 
be  observed  this  vessel  was  not  engaged  for  a  particular  cargo, 
and  the  matter  may  have  been  merely  a  speculation  on  the  fall 
or  rise  of  freight.  It  appears  the  ship  was  a  few  days  late  at 
Alexandria,  and  as  the  rates  were  falling,  it  follows  there  were 
a  few  pounds  difference  in  the  freight;  the  consideration.  This 
being  so,  apply  the  above  principle  and  it  follows  the  delay  is 

matter  for  a  cross-action  and  not  for  resistance  to  the  present 
action." 

The  defendants  in  this  case  do  not  claim  that  a  cai^  had 
been  prepared  for  the  " Venice"  They  had  several  cai^es  of 
deals  on  hand,  were  shipping,  and  continued  shipping.  The 
spring  shipments  might  not  be  so  profitable  as  winter  freights 
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or  spring  freights.  This  would  doubtless  be  the  answer  to  the  ^S82. 
question  propounded  to  McKean  and  Mclntyre,  but  as  it  is  not  Schofuld 
a  part  of  the  contract,  the  question  was  immaterial ;  if  it  was  cabvill. 
important,  the  charterer  should  have  taken  care  to  provide  for 
it  in  his  contract.  It  was  only  what  was  excepted  in  the 
charter-party,  the  seas,  which  prevented  the  vessel  loading  in 
January,  of  what  was  provided  for  in  the  contract  The  Court 
has  no  power,  nor  the  finding  of  the  jury,  to  make  a  contract  for 
the  parties  other  than  that  which  th^y  entered  into:  and  where  a 
ship  owner  does  not  agree  that  his  vessel  shall  arrive  at  the  load- 
ing port  on  a  certain  day,  but  only  that  she  shall  proceed  there 
with  all  convenient  speed,  or  what  the  law  would  imply,  within 
a  reasonable  time,  and  expressly  stipulates  that  this  shall  be 
subject  to  the  dangers  and  accidents  of  the  seas  and  navigation, 
I  do  not  see  how  the  contract  is  to  be  got  rid  of  containing 
such  an  exception.  The  defendants,  if  when  the  accident 
occun-ed  to  the  "Venice"  going  on  shore,  they  had  given  notice, 
the  plaintiffs  may  not  have  repaired  her  in  the  dead  of  winter, 
but  lying  by  until  the  end  of  March  was  rather  too  late.  I 
do  not  see  how  they  can  escape  the  fulfilment  of  the  contract 
they  had  entered  into.  In  Alleyn  27,  Paradine  v.  Jane  "  when 
the  law  creates  a  duty  or  charge,  and  the  party  is  unable  to 
perform  it  without  any  default  in  him  and  hath  no  remedy 
over,  then  the  law  will  excuse  him ;  but  when  the  party  by 
his  own  contract  creates  a  duty  or  charge  upon  himself,  he  is 
bound  to  make  it  good  if  he  may,  notwithstanding  any  acci- 
dent by  inevitable  necessity,  because  he  might  have  provided 
against  it  by  his  contract."  So  in  this  case  the  defendants 
might  have  provided  against  that  if  the  vessel  was  not  ready 
to  receive  her  cargo  in  a  certain  time — as  they  provided  if  she 
did  not  arrive  at  Shelbume  before  the  first  January,  they  could 
cancel  the  charter-party  by  giving  notice ;  but  we  cannot  vary 
the  contract  and  the  terms  on  which  it  is  made. 

In  SchUizzi  and  another  v.  De)*ry  and  anothe^\^  under  the 
terms  of  a  charter-party,  dated  19th  August,  1853,  the  plaintifiS 
and  defendants  entered  into  a  charter-party.  The  "Magnolia*' 
was  the  defendants'  ship,  chartered  to  proceed  to  Galatz  on  the 
Danube  and  load  a  cargo.    In  ballast  she  drew  ten  feet  of  water. 
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1882. On  the  5th  November,  1873,  she  arrived  at  the  mouth  of  the 

ScHOFULD    Danube.     During  that  summer  and  autumn   the  water  \ras 
Carvill.     unusually   low — eight  feet  two   inches.     Upon   a  survey  it 
would  not  be  prudent  to  take  her  ballast  out  and  cross  the  bar. 
From  that  time  to  the  seventh  January  following  it  was  so  low 
that  she  could  not  cross  the  bar,  and  from  the  bad  weather  it 
was  not  safe  for  her  to  remain  off  Sulena  longer  than  she  did 
Galatz  is  on  the  Danube,  thirty-five  milas  from  the  Sulena 
mouth.     The  "Magnolia"  left  and  went  to  Odessa  and  recbar- 
tered  and  took  a  cargo  to  Gloucester.     The  charterer  brought 
an  action  for  not  loading  at  Galatz.     The  Lord  Chief  Justice 
Campbell  says,  "Then  are  the  defendants  excused  from  per- 
formance  of  the  contract  by  the  dangers  and  accidents  of  the 
seas,  rivers  and  navigation?     Clearly  not.     *     ♦     ♦    The 
scarcity  of  the  water  from  the  seventh  November  to  the  fifth 
January,  that  obstruction  was  only  temporary.     On  the  seventh 
January  the  captain  might  have  continued  her  voyage  to  the 
port  of  destination.     When  was  the  contract  dissolved  V*    The 
other  members  of  the  Court  concurred.    It  was  only  a  tem- 
porary obstruction  which  could  not  dissolve  the  contract.    The 
contract  of  charter  cannot  be  dissolved  by  one  party  and  stand 
as  to  the  other.     The  plaintiffs  in  this  case  were  bound  to  take 
a  cargo  from  the  defendants — they  were  both  bound  by  the 
charter-party — the  one  to  take  the  cargo  on  board,  the  other  to 
furnish  the  cargo.    The  repairs  to  the  "Venice"  were  only  tem- 
porary, and  this  did  not  discharge  him,  nor  could  the  defendants 
cancel    the  charter-party  without  the,  plaintiffs  consenting 
thereto.     I  am  unable  to  discover  bow  this  case  differs  from 
the  charter  of  the  "Magnolia"    There  was  no  release  of  Uie 
ship  owner  there,  nor  in  this  case  any  release  of  the  defendants 
from  supplying  a  cargo.    Deal  cargoes  are  of  commercial  value 
in  Liverpool  in  all  times  of  the  year — and  freights  and  deals 
fluctuate ;  but  that  cannot  cancel  the  contract  where  the  caose 
does  not  arise  upon  matters  beyond  their  control  or  excepted 
in  the  contract. 

In  Clipaham  v.  Vertue  arid  others,^  a  vessel  was  lying  in 
London  and  was,  on  the  28th  May,  1842,  chartered  to  proceed 
to  Nantes  and  there  load  from  the  agents  of  the  defendants 
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full  cargo  of  flour  and  wheat,  and  being  so  loaded  should  forth- 
with proceed  to  London.  The  "Emblem,**  instead  of  going  to 
Nantes  proceeded  to  Newcastle,  contrary  to  the  terms  and 
intent  of  the  charter-party,  and  from  thence  proceeded  to 
Nantes,  and  the  defendants'  agents  refused  to  load  here  as  the 
voyage  had  been  deviated  from,  causing  an  unreasonable  de- 
delay  of  thirty-eight  days.  To  the  declaration  the  defendants 
pleaded  the  delay  caused  by  the  deviation.  The  Court  held 
the  plea  bad.  Lord  Denman  said,  "  So  that  the  principle  laid 
down  by  Lord  Ellenborough  in^  Havelock  v.  Geddes,^  may 
^PPb'^-  The  plaintiffs'  neglect^  shall  not  exonerate  the  de- 
fendant, unless  it  precludes  him  making  any  use  of  the 
vessel."  Williams,  J.,  says,  "What  is  an  unreasonable  time  is 
left  matter  of  speculation.  To  what  extent  the  unreasonable 
went,  whether  so  far  as  the  voyage  was  lost,  or  the  cargo  could 
not  be  put  on  board,  we  are-  not  told."  Wightman,  J. — The 
plea  is  "not  that  she  did  not  arrive  in  time  to  enable  the 
defendants  to  perform  the  stipulations  in  the  charter-party." 

From  these  authorities  I  am  of  opinion  the  rule  must  be 
made  absolute  for  a  new  trial. 

Allen,  C.  J.,  and  King,  J.,  took  no  part. 

Rvie  absolute  for  new  trial. 


1882. 


SCHOFIELD 
V, 

Cabvill. 


McKEAN,  Appellant, 

AND 

THE  COMMERCIAL  UNION  ASSURANCE  CO.,  Respondent. 

Insurance  Policy — Cmiditions —  Waiver, 

In  an  action  on  a  policy  of  insurance  for  damage  to  the  appellant's  house  by 
fire  no  evidence  was  given  that  the  preliminary  proof  required  bv  the  policy 
had  been  furnished.  The  only  dispute  being  the  amount  of  damage,  the 
appellant  relied  upon  the  fact  that  the  sub-agent  had  had  the  damage  esti- 
mated and  that  he  consented  to  accept  the  estimate,  as  a  waiver.  The  19th 
condition  declared  that  none  of  the  conditions  in  the  policy  should  be  taken 
as  waived  by  the  Company  unless  the  waiver  was  indorsed  on  the  policy 
and  signed  by  the  agent  at  St.  John. 

Held  on  appeal  (King,  J.,  dubitante),  that  the  Court  below  was  right  in  order- 
ing a  nonsuit  .to  be  entered  on  the  ground  that  there  was  no  evidence  of  a 
waiver  of  the  preliminary  proof. 

This  was  an  appeal  from  the  County  Court  of  York  County. 
The  action  in  the  Court  below  was  to  recover  damages  for 
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^^^        injuries  sustained  by  fire,  and  was  upon  a  policy  of  insurance 
McKeah     made  by  the  respondent  company  on  a  dwelling  house  of  the 
TheCommbr-  appellant,  situate  at  St.  Marys  in  the  County  of  York.     The 
cialUmion   fire  occurred  on  the  24th  of  March,  1880,  and  notice  was  given 
Company,     immediately  after  to  Mr.  Inches,  the  sub-agent  of  the  com- 
pany at  Fredericton. 

Mr.  Inches,  in  his  evidence,  stated  that  he  told  the  plaintiff 
that  he  would  send  a  person  to  examine  the  premises  and  make 
an  estimate  of  the  damage,  and  he  did  send  a  Mr.  Limerick. 
The  appellant  said  he  asked  Mr.  Inches  if  he  should  send  a 
man  with  Mr.  Limerick,  and  Mr.  Inches  replied  that  he  did  not 
think  it  was  necessary  to  do  so,  as  Mr.  Limerick's  estimate 
would  be  satisfactory  to  both  parties.  Appellant  was  not  pre- 
pared to  swear  that  he  would  have  considered  himself  bound 
by  Mr.  Limerick's  estimate  if  it  had  been  unsatisfactory  to 
him.  Mr.  Inches  also  stated  that  he  had  the  estimate  made  fur 
the  information  of  the  company  as  he  had  done  in  several  cases 
before  in  order  to  strike  a  bargain. 

Limerick  examined  the  premises  in  company  with  Mr.  Inches' 
clerk  and  the  appellant,  and  made  an  estimate  of  the  amount  of 
damages,  which  was  communicated  to  the  appellant,  who  con- 
sented to  accept  it,  and  to  Inches  who  immediately  informed 
Mr.  Fairweather,  the  principal  agent  at  St.  John,  who  declined 
to  act  upon  it;  and  notice  of  hi3  refusal  was  immediately  given 
to  the  appellant  by  letter.  Mr.  Inches  afterwards  told  the 
'  plaintiff  that  Mr.  Fairweather  was  coming  up  in  a  few  days 

and  that  he  had  better  see  him  and  perhaps  they  could  agree. 

Mr.  Fairweather  came  to  Fredericton,  had  a  conversation 
with  appellant  and  examined  the  premises,  but  nothing  was 
agrecfd  upon. 

The  appellant  gave  no  evidence  of  having  furnished  the  pre- 
liminary proof  of  the  loss  as  required  by  the  14th  condition 
indorsed  upon  the  policy,  but  relied  upon  the  conversation  with 
Inches  and  Fairweather  and  the  estimate  made  by  Limerick, 
under  the  direction  of  Inches,  as  a  waiver  of  the  necessity  of 
such  preliminary  proof. 

The  19th  condition  in  the  policy  declared  that  none  of  the 
conditions  should  be  deemed  to  have  been  waived  by  the  com- 
pany unless  the  waiver  was  indorsed  upon  the  policy  and 
signed  by  the  agents  of  the  company  at  St.  John. 
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The  respondents  called  no  witnesses  but  asked  for  a  nonsuit        ^^2. 
on  several  grounds,  the  material  one  being  that  there  was  no     McKban 
evidence  of  the  delivery  of  the  preliminary  proof  of  loss  as  thbCommer- 

required  by  the  policy  and  no  evidence  of  waiver ;  and  a  non-   ^^^l  Union 

,    -  Assurance 

suit  was  granted.  Company. 

A  summons  to  set  aside  the  nonsuit  and  for  a  new  trial  was 
moved  for  on  the  ground  that  there  was  evidence  of  a  waiver 
of  preliminary  proof,  which  should  have  been  left  to  the  jury. 
The  motion  was  refused  and  that  decision  was  appealed  from. 

February  20,  1882.  Rainaford  supported  the  appeal  and 
cited  The  Nifigara  Distinct  Mutual  Fire  Insurance  Company ^ 
A^ypdlantSy  and  Thomas  Lewis,  Respondent^ 

Wetniore,  Q.  C,  and  Harrison,  contra,  contended,  1st.  That 
there  was  no  evidence  of  waiver  of  the  preliminary  proof. 
Under  the  19th  condition  the  waiver  would  have  to  be  indorsed 
on  the  policy  and  signed  by  the  agent  at  St  John.  2nd.  That 
Mr.  Inches,  the  sub-agent  at  Fredericton,  had  no  power  to 
waive  the  proof  of  loss,  and  cited  Worsley  v.  Wood.^  [Duff,  J., 
referred  to  Bosh  v.  Helaham;^  Smith  v.  Oilhert,^] 

Itainsford,  in  reply.  It  might  be  that  an  agreement  to 
waive  performance  of  any  of  the  conditions  would  have  to  be 
indorsed  on  the  policy  to  be  effective  against  the  company 
under  the  19th  condition  and  yet  the  conditions  might  be 
waived  by  the  acts  of  the  company  or  their  agents. 

Weldon,  J.  We  cannot  get  over  the  19th  condition  in  the 
policy  and  must  dismiss  this  appeal. 

Wetmore  and  Duff,  JJ.,  concurred. 

Palmer,  J.  I  agree.  I  think  the  sub-agent  had  no  power 
to  waive  the  conditions. 

King,  J.  I  am  not  altogether  satisfied  that  the  appeal  should 
be  dismissed,  but  I  do  not  wish  to  be  considered  as  dissenting 
from  the  opinion  of  the  majority  of  the  Court. 

Appeal  dismissed  with  costs. 
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l«82.  HALL  V.  McFADDEN. 


Fibruary,     Intercolonial  Eailtcay — JN^egligenee  of  Conductor — AceiderU  to  pas- 
senger— JHght  of  action — Contributory  negligence. 

Plaintiff  having  a  fint  class  ticket  from  Sussex  to  Penobsquia  by  the  IntCT- 
colonial  Railway,  intended  going  to  Penobsqnis  (her  home)  .by  the  mixed 
freight  and  passenger  train,  which  was  dae  to  leave  Sussex  at  1.47  p.  m.  The 
train  on  that  day  was  an  unusually  lon^  one,  and  when  the  naesenger  can 
were  brought  to  the  platform  the  eneme  was  across  the  public  highway. 
When  the  train  came  m  it  was  brought  up  so  that  the  forward  part  of  the 
first  class  car  was  opposite  the  platform.  It  was  then  about  ten  minntes 
after  the  advertised  time  of  departure.  Plaintiff  was  standing  on  the  plait- 
form,  when  the  train  came  in,  but  did  not  then  get  aboard.  The  oondactor 
of  the  train  (the  defendant)  got  off  the  train  and  went  to  a  hotel  for  dizmer. 
While  he  was  absent,  the  train  was,  without  his  knowledge,  backed  down, 
so  that  only  the  second  class  car  remained  opposite  the  platform.  Hie 
jury  found  that  the  first  class  car  did  not  remain  at  the  platform  long  enough 
to  enable  plaintiff  to  ^et  on  board.  The  defendant,  after  finishing  his  dinner, 
came  over  hastily  (bemg  behind  time  and  therefore  in  somewhat  of  a  harry) 
called  *'all  aboard,"  glanced  down  the  platform,  saw  no  person  attempting 
to  get  on  board,  crossed  the  train  between  two  box  cars  to  signal  the  driver 
to  start  (it  being  necessary  to  cross  the  train  in  order  to  be  seen  by  the  driver, 
owing  |to  a  curve  in  the  track)  and  almost  immediately  the  train  EtarU»L 
The  12ith  regulation  for  government  of  the  Intercolonial  Railway,  prescribes 
that  conductors  must  not  start  the  train  while  passengers  are  getting  on  boaitl 
and  that  they  should  stand  at  the  front  end  of  the  first  passenger  car  when 
giving  the  signal  to  the  driver  to  start,  which  he  did  not  do  in  this  instance. 
Plaintiff  and  a  lady  friend,  F.,  who  was  going  by  the  same  train,  were  stand- 
ing on  the  platform,  and  when  they  heard  the  call  "all  aboard,"  they  went 
toward  the  cars  as  quickly  as  Ithey  could.  P.  got  on  all  right,  but  plaintiff 
(who  had  a  paper  box  in  her  hands)  in  attempting  to  get  on  board  canght  the 
hand  rail  of  the  oar,  when  she  slipped  owinc  to  the  motion  of  the  train  and  was 
seriously  injured.  The  jury  found  that  the  call  "all  aboard"  was  a  notice 
to  passengers  to  get  on  board. 

Held,  by  Allkn,  C.  J.,  and  Wktmobb  and  Kino,  JJ.,  thai  although  the  plain- 
tiff *s  oontraot  was  with  the  Grown,  the  defendant  owed  to  her,  as  a  passenger, 
a  duty  to  exercise  reasonable  care,  and  that  there  was  ample  evidence  of 
negligence  for  the  jury.  But,  per  Weldon,  J.,  that  the  defendant  having 
brought  the  first  class  passenser  car  to  the  platform,  it  then  became  (by  the 
regulations)  under  the  control  of  the  station  master  and  defendant  was  not 
liable  for  starting  the  train  from  the  position  it  had  afterwards  been  pUced 
in,  also  that  it  was  plaintiff's  duty  to  have  gone  on  board  as  soon  as  the  train 
came  to  the  station. 

A  new  trial  having  l^en  granted  in  this  case  (see  Repoit  in 
3  P.  &  B.  340),  it  was  tried  at  the  Kings  Circuit  in  July,  A.  D. 
1880,  before  his  Honor  the  Chief  Justice.  The  plaintiff,  who 
at  the  time  of  the  trial  was  a  young  woman  about  twenty-one 
years  of  age  had,  with^a  friend,  a  Mrs.  Freeze,  purchased  at. 
Penobsquis  Station  of  the  Intercolonial  Railway  a  first  class 
ticket  to  Sussex  and  return.  After  attending  to  some  shopping 
in  Sussex  they  came  to  the  station,  intending  to  return  home 
by  the  mixed  freight  and  passenger  train  which  was  due  to 
leave  Sussex  at  1.47  p.  m.    The  train,  which  was  in  charge  of 
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the  defendant  as  conductor,  was  late  in  arriving,  and  the  plain^  ^^^ 
tiff  was  standing  on  the  platform  when  it  came  in,  having  in  Hall 
her  hands  a  paper  box  about  eighteen  inches  long,  about  twelve  mcFaddbn, 
inches  wide  and  four  inches  deep,  containing  light  artides. 
When  coming  in,  the  train  was  brought  up  so  that  the  whole 
of  the  second  class  car  and  the  forward  part  of  the  first  were 
opposite  the  platform.  A  number  of  passengers  alighted,  and, 
with  the  defendant,  went  across  the  street  to  a  hotel  for  din- 
ner. While  the  defendant  was  away  the  train  was  backed 
down,  so  that  no  part  of  the  first  class  car  was  opposite  the 
platform,  and  the  only  way  in  which  the  plaintiff  could  then 
have  got  aboard  was  by  stepping  from  the  platform  on  to  the 
second  class  car,  and  passing  through  to  the  first,  or  walking 
down  the  platform  to  the  end,  where  there  were  steps,  and 
getting  on  the  first  class  car  from  the  ground.  The  train  was 
a  very  long  one  and  could  not  be  kept  in  a  position  to  allow 
of  the  first  class  car  being  opposite  the  platform  without  the 
engine  being  across  the  public  highway.  The  plaintiff,  however, 
remained  with  her  friend  on  the  platform  until  she  heard  the 
defendant  cry  "all  aboard*'  and  saw  the  train  start.  They 
hurried  down  the  platform  and  attempted  to  get  aboard  while 
the  cars  were  in  motion.  Mrs.  Freeze  succeeded  in  getting 
aboard,  but  the  plaintiff  in  attempting  to  do  so  fell  and  was 
hurt  by  the  car  wheel  striking  her  ear,  and  injuring  her  so 
that  partial  deafness  resulted. 

The  defendant  stated  that  he  was  behind  time  that  day — ^in 
fact  that  when  the  train  arrived  it  was  after  the  advertised 
time  of  departure.  That  when  he  came  over  from  dinner  he 
called  "all  aboard,"  glanced  down  the  platform  but  saw  nobody 
attempting  to  get  aboard,  that  he  then  crossed  the  train  to  the 
opposite  platform,  where,  owing  to  a  curve  in  the  track,  he  was 
obliged  to  go  to  see  the  engine-driver,  gave  the  signal  to  the 
driver  and  the  train  started.  Several  witnesses  were  called, 
whose  testimony  will  be  found  sufliciently  referred  to  in  the 
judgments. 

Several  questions  were  left  to  the  jury,  which,  with  the 
answers,  were  as  follows: — 

1.  Was  the  first  class  car,  or  any  part  of  it  brought  up  in  front  of 
the  platform  when  the  train  arriv^  at  Sussex ;  and  if  so,  did  it 
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1882.         remain  there  long  enough  to  enable  the  plaintiff  to  get  into  that  car 

Hall        ^"^^  *^®  platform  1 
V.  We  think  when  the  train  arrived  at  Sussex  the  first  class  car  was 

McFadden.    at  the  platform. 

When  the  conductor  called  ''all  aboard"  the  first  class  car  was  not 
at  the  platform. 

2.  Was  the  call  ''all  aboard"  a  notice  to  passengers  to  get  into  the 
cars? 

It  was. 

3.  Was  any  part  of  the  first  class  car  opposite  the  platform  when 
the  conductor  aJled  "all  aboard  1" 

We  believe  it  was  not 

4.  Was  the  train  moving  when  the  conductor  called  '*  all  aboanl  ?" 
We  think  not. 

5.  If  the  train  was  not  then  moving,  did  the  conductor  allow  suffi- 
cient  time  for  the  passengers  to  get  into  the  cars  after  that  call  f 

We  think  not 

6.  Did  the  box  which  the  plaintiff  had  in  her  hand  intetiere  i»'itli 
her  getting  on  the  train,  and  would  the  accident  have  been  avoided  if 
she  had  had  the  use  of  both  hands  at  the  time  ? 

We  think  it  did  not  interfere. 

7.  Was  it  negligence  on  the  part  of  the  plaintiff,  attempting  to  get 
on  the  train  while  in  motion,  and  did  that  fact  contribute  to  the 
accident  ? 

We  think  it  did  not. 

We  are  all  agreed  on  the  above  answers. 

No.  1. — Five  of  the  jury  found  that  the  cars  did  not  remain  long 
enough  at  the  platform  to  let  plaintiff  get  on  board. 

Other  questions  were  left  to  the  jury  at  the  request  of 
counsel  but  were  not  answered. 

Verdict  for  the  plaintiflT— damages  S2000. 

In  Easter  term,  1881,  Burhidge,  for  the  defendant,  moved 
for  a  new  trial,  relying  upon  the  points  contained  in  the  follow- 
ing notice  of  motion : — 

Take  notice  that  the  defendant  will  at  the  ensuing  Michaelmas 
Term  move  for  a  new  trial  in  this  cause  on  the  following  grounds : 

1.  For  that  His  Honor  the  Chief  Justice  did  not  nonsuit  the  plain- 
tiff or  dii*ect  a  verdict  for  the  defendant  at  the  close  of  the  plaintiffs 
case  on  the  grounds  then  stated,  namely : 

(1)  That  the -action  will  not  lie,  as  no  matter  what  the  form  of 
action  is,  the  light  to  recover,  if  any,  depends  upon  a  contract 
between  the  plaintiff  and  the  Crown  to  carry  the  plaintiff  with  reason- 
able safety,  she  exercising  ordinary  care  to  avoid  accident 

(a)  The  defendant's  duty  is  to  the  Crown. 
(6)  The  plaintiff's  remedy,  if  any,  is  against  the  Crown, 
(c)  If  the  plaintiff  was  a  passenger,  her  action  is  on  the  contract  to 
carry. 
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(d)  If  she  was  not  a  passenger  she  had  no  right  to  attempt  to  get         1882. 

upon  the  train,  and  in  doing  so  was  a  wrongdoer  and  could        "Eall 
not  recover.  t* . 

(e)  To  entitle  the  plaintiff  to  recover  there  must  be  a  breach  of   McFapden. 

duty  to  the  plain  tiif.     A  breach  of  defendant's  duty  to  the 
Crown  is  not  sufficient. 
(/)  The  defendant  was  subject  to  the  directions  of  his  superior  offi- 
cer, the  station  agent,  botli  being  servants  of  the  Crown. 
Minchin  v.   Clement;^    AUon  v.   Midland  Railway   Company r 
Winterbottom  v.  WriglU  ;^   Levy  y.  Langridge  ;*•  Collia  Y.Selden;^ 
Braiid  v.  Troy  and  Sch.  Railway,  ^ 

(2)  There  was  no  evidence  of  negligence  on  defendant's  part  to 
leave  to  the  jury. 

{a)  The  alleged  negligence  was  in  starting  the  train  too  soon,  and 
it  was  not  proved  that  the  defendant  started  it.  It  was 
under  control  of  the  station  agent,  and  if  defendant  did  not 
start  it  he  was  not  liable.  The  plaintiff's  witnesses  proved 
that  the  train  was  in  motion  before  defendant  called  "all 
aboard"  or  gave  any  signal. 

(6)  It  was  not  the  defendant's,  but  the  station  agent's  duty  to  have 
brought  the  train  up  to  the  platform  the  second  time.  He 
left  it  in  proper  position. 

(3)  There  was  positive  evidence  of  contributory  negligence  on  the 
part  of  the  plaintiff. 

(a)  The  plaintiff  having  proved  as  a  paH  of  her  case,  acts  and 

omissions,  which  per  se  amount  to  negligence,  and  these  acts 
and  omissions  having  caused  or  directly  contributed  to  the 
injury  complained  of,  the  defendant  was  entitled  to  hav^  the 
case  withdrawn  from  the  jury.  Ros.  N.  P.  (14  ed.)  698,  and 
cases  there  cited ;  Dublin  Railway  Company  v.  Slattery,  ^ 

(b)  The  train  was  ten  or  fifteen  minutes  late,  and  plaintiff  was 

there  when  it  arrived.  She  could  have  gone  on  board  before 
it  was  started,  the  passenger  car  being  at  the  station  while 
she  was  there. 

(c)  She  attempted  to  boai-d  the  train  while  it  was  in  motion,  con- 

trary to  the  railway  regulations,  which  have  the  force  of  law, 
and  that  too  when  she  was  encumbered  with  a  box  and  when 
she  would  not  have  been  inconvenienced  by  remaining  over, 
her  duties  not  being  important  and  there  being  other  trains 
that  same  day. 

(d)  She  should  not  have  attempted  to  board  the  train  while  in 

motion ;  she  should  have  gone  on  board  while  it  was  at  the 
station,  or  have  gone  through  the  second  class  car  and  gone 
on  board  first  class  car  after  they  had  been  backed  up  and 
were  waiting,  or  have  gone  down  the  steps  of  the  platform  and 
gone  on  board  from  the  ground,  or  requested  the  station 

11  B.  ft  A.  252.  »L.  R.  3  C.  P.  496. 

210  G.  R,  N.  8.  213.  «8  Barb.  868. 

»10  M.  ft  W.  loe  uid  115.  <  L.  B.  8  App.  Oajflf  liaS. 
«4  M.  ft  W.  837. 
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agent  to  bring  the  cars  up  to  the  platform,  or  remaining  after 
they  had  been  started  have  requested  the  station  agent  to 
stop  the  cars  and  have  them  backed  in  again  to  enable  her 
to  go  on  board,  or  else  have  remained  over  resting  upon  the 
contract  with  the  Crown  to  be  carried  from  Fenobequis  to 
Sussex  and  return.  Government  Railway  Regulations,  1876, 
(Acts  1877,  pp.  cv.,  cvii.,  cxi),  Nos.  46-48,  67  and  120,  125, 
and  others. 

Knight  v.  Po^icluirtrain  R,  B.  Company  ;^  Ilivbgh  v.  New  Orleans 
and  Carollton  R.  R.  Comimny  ;^  Siner  v.  Great  Western  Railway 
Co7npany.  * 

(e)  The  rule  against  persons  getting  on  or  off  a  moving  train  will 
l>e  construed  more  strictly  against  those  getting  on  than 
against  those  getting  off;  in  the  latter  case  the  person  is 
lik(^ly  to  be  carried  to  a  place  to  which  he  does  not  wish  to 
go  as  well  as  away  from  the  place  of  his  destination,  and 
might  reasonably  take  greater  risk  than  one  who  is  simply 
left  where  he  is.  Nothing  will  justify  a  person  in  getting 
upon  a  car  in  motion. 

(4)  The  learned  Chief  Justice  under  the  circumstances  should  have 
conipellc'l  the  plaintiff  to  consent  to  leave  being  reserved  to  enter  a 
nonsuit  or  a  verdict  for  the  defendant :  per  Byles,  J.,  in  Siner  v. 
Great  Westeim  Railway  Company. 

2.  Misdirection  or  non-direction. 

(1)  In  not  directing  the  jury  to  find  for  the  defendant  on  the 
gi'oiyids  mentioned  in  the  first  paragraph  hereof  and  the  sevei^l  sub- 
divisions of  that  paragraph,  except  that  there  was  evidence  that 
plaintiff  started  the  train,  but  no  evidence  that  he  started  it  improp- 
erly. It  was  proved  that  when  he  gave  the  call  "all  aboard,"  he  saw 
no  one  alx)ut  to  get  on  board,  and  then  crossed  to  the  other  side  and 
gave  the  signal  to  start.  If  there  were  no  passengers  he  was  not 
bound  to  wait.  It  was  proved  that  he  had  to  cross  to  give  the  signal, 
and  the  regulation  does  not  say  "he  must"  but  that  "he  should"  stand 
at  the  front  end  of  the  fii-st  ])assenger  car  when  giving  the  signal. 

(2)  In  telling  the  jury  that  "the  platform  was  the  place  provided 
for  the  passengers  to  get  on  and  off  the  train,  and  that  they  were 
entitled  to  have  the  car  in  which  they  were  to  be  passengere  brought 
up  to  the  platform  for  that  purpose,  and  they  were  not  obliged  to  go 
down  upon  the  ground  in  order  to  get  in  the  car,  and  to  climb  up  into 
it  from  the  ground ;  and  that  a  first  class  passenger  was  not  bound  to 
get  into  a  second  class  car  and  pass  through  to  the  first  class  car,  and 
that  he  was  entitled  to  have  the  first  class  car  brought  opposite  the 
platform  and  to  remain  there  a  reasonable  time  to  enable  him  to  <^t 
in,"  without  at  the  same  time  calling  the  jury's  attention  to  the  fol- 
lowing facts : 
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(a)  That  none  of  these  things  were  imposed  as  duties  on  the  defend-         1882. 

ant ;  that  it  was  the  duty  of  the  Government  to  provide         ^^i^^ 
ample  conveniences  for  passengers,  and  that  if  their  plat-  v. 

fonns  were  not  long  enough  to  enable  long  trains  of  cars  to  McFadden. 
be  properly  brought  up  to  the  platforms,  or  if  they  placed 
their  stations  so  close  to  highways  that  trains  could  not  be 
properly  brought  up  to  platforms  ^vitbout  impeding  ti*aflic,  or 
if  they  did  not  afford  a  passenger  having  a  ticket  an  oppor- 
tunity of  obtaining  the  conveyance  for  which  he  had  paid 
they  might  well  be  held  responsible,  but  that  the  defendant 
owed  no  duty  in  this  respect  either  to  the  Government  or  to 
the  passenger,  and  without  calling  their  attention  to  the  lact 
that  the  defendant  having  left  his  train  in  proper  position,  he 
owed  no  further  duty  in  that  respect  either  to  the  Government 
or  the  passenger.  Its  position  at  the  station  and  the  time 
and  position  of  starting  it  were  under  the  control  of  the  station 
agent,  and  the  defendant  was  not  responsible  for  any  breach 
of  duty  on  the  pai-t  of  the  station  agent. 

(b)  That  the  action  should  have  been  ngainst  the  Crown  on  the 

contract,  for  unless  the  conductor  w»us  held  responsible  for  the 
acts  and  omissions  (if  any)  of  the  Crown  and  of  defendant's 
superior  officer  no  recovery  could  be  had. 

(3)  In  telling  the  jury  "that  a  first  class  passenger  is  not  bound  to 
get  into  a  second  class  car  and  pass  through  it  to  the  first  class  car,  he 
was  entitled  to  have  the  first  class  car  brought  opposite  the  platform, 
and  to  remain  there  a  reasonable  time  to  enable  him  to  get  in."  It  is 
submitted  that  the  exigencies  of  railway  traffic,  of  which  both  court 
and  juries  may  take  notice,  render  it  impossible  for  all  passenger 
trains  to  be  brought  opposite  the  platforms,  that  there  are  some  trains 
the  passenger  cars  of  which  exceed  in  length  the  longest  stations  and 
are  many  times  longer  than  some  of  the  stations  j  that  passengers 
must  pass  through  from  one  car  to  another,  and  that  there  is  no  more 
danger  or  inconvenience  in  passing  through  a  second  class  car  to  a 
first  class  car  than  from  a  first  class  ciir  to  another  of  the  same  kind. 
In  this  case  it  would  appear  that  the  traffic  along  the  highway  to 
Sussex  would  have  been  impeded  if  the  first  class  car  had  been  kept 
even  with  the  platforms.  At  least  the  question  whether  it  would  or 
not  should  have  been  left  to  the  jury.  It  is  submitted  that  His 
Honor's  ruling  in  this  respect  would  render  traffic  impossible  on  a 
road  such  as  the  Intercolonial.  Mellor,  J.,  in  Siner  v.  2^he  Great 
Western  Railway  Company,  ^ 

(4)  In  telling  the  jury  that  "if  the  words  'all  aboard'  were  intended 
as  a  notification  to  passengers  to  get  into  the  cars  they  were  not 
obliged  to  get  in  till  that  notification  was  givfin  and  they  were  entitled 
to  a  reasonable  time  to  get  in  after  such  notification  was  given."  It 
is  submitted  that  His  Honor  should  have  directed  the  jury  that  the 
plaintiff  should  have  gone  on  board  immediately  after  the  arrival  of 
the  train,  she  being  then  there,  and  the  time  for  depai*ture  of  the 

iL.  R.  4  Ex.  122. 
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1S82.         train  havdng  already  arrived ;  that  the  call  ''all  aboard"  was  a  notice 

jj^LL        ^  people  to  look  out  that  the  train  was  about  to  start,  which  the 

V,  conductor  is  not  bound  to  give,  but  which  is  given  as  a  warning  only ; 

McFaddeit.    or  that  if  the  call  was  a  notification  to  passengers  to  get  on  board  it 

was  a  notification  to  get  on  board  a  stationary  and  not  a  moving 

train  contrary  to  law.     As  soon  as  the  train  started,  and  by  plaintiff's 

own  evidence  it  started  when  she  was  yet  a  good  distance  from  the 

car,  the  notification  was  at  an  end,  the  plaintiff  got  on  at  her  own  risk. 

(5)  In  telling  the  jury  that  '*if  the  defendant  started  the  train 
without  waiting  a  reasonable  time,  and  the  accident  occurred  in  con- 
sequence, it  would  be  negligence  for  which  he  would  be  liable"  with- 
out directing  the  jury  that  if  when  he  called  ''all  aboard*'  he  saw  no 
one  in  the  act  of  getting  upon  the  train  he  was  not  bound  to  wait  any 
longer,  it  being  twenty  or  thirty  minutes  after  the  time  for  departure, 
and  it  was  pro[)er  for  him  to  cross  over  the  cars  and  signal  the  driver 
to  start,  and  that  the  accident  was  due  to  plaintiff's  negligence  in 
attempting  to  board  a  train  in  motion. 

(6)  In  submitting  the  1st,  2nd,  .3rd,  4th  and  5th  questions  to  the 
jury  without  the  directions  suggested  in  the  two  preceding  suIh 
di visions  (4  and  5)  of  this  paragra])h. 

(7)  In  not  telling  the  jury  that  it  was  such  negligence  in  plaintiff 
to  attempt  to  get  on  a  train  in  motion  as  to  preclude  any  recovery  on 
her  part,  especially  as  she  was  encumbered  with  a  box. 

It  is  submitted  that  His  Honor  the  Chief  Justice  should  have 
directed  the  jury  to  this  effect,  and  not  have  left  the  matter  to  them 
as  he  did  by  the  6th  and  7th  questions. 

(8)  In  not  telling  the  jury  that  the  plaintiff  ought  not  to  have 
attempted  to  get  on  board  a  train  in  motion ;  that  if  the  conductor's 
call  was  anything  more  than  a  notice  that  the  train  was  about  to  start 
and  to  look  out,  it  was  at  most  only  a  notice  to  get  on  the  cars  before 
they  started ;  that  even  if  it  could  be  considered  an  invitation  to  get 
on  board  the  train  while  in  motion,  plaintiff  was  not  bound  to  accept 
the  invitation ;  that  the  plaintiff  had  other  courses  and  remedies  open 
to  her  which  she  should  have  followed  and  taken.  She  should  have 
attempted  to  get  on  the  cars  before  the  call  and  if  no  opportunity 
had  been  given  her  to  do  so,  she  should  have  requested  the  station 
agent  to  give  her  that  opportunity.  Failing  to  do  that  when  the  cara 
stai*ted  and  she  was  yet  upon  the  platform  of  the  station  she  should 
have  requested  the'  station  agent  to  recall  the  cars  and  let  her  get  in  ; 
or  she  should  have  waited  until  the  next  train,  a  matter  of  no  great 
inconvenience  according  to  her  own  testimony.  If  the  station  agent 
had  refused,  or  she  had  remained  over,  and  it  had  been  shewn  that 
she  had  not  been  offered  an  opportunity  to  get  on  board  she  would 
have  a  right  of  action  against  the  Crown  on  the  contract  to  carry  her 
from  Penobsquis  to  Sussex  and  return. 

(9)  In  not  telling  the  jury  that  under  these  circumstances  the  action 
would  not  lie  against  the  conductor,  that  the  remedy,  if  any,  was  on 
the  contract  to  carry  with  safety,  etc. 

(10)  In  not  telling  the  jury  that  there  was  no  evidence  of  negli- 
gence on  the  part  of  the  defendant. 
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(II)  111  not  telling  tho  jury  that  the  evidence  of  negligence  on  the 
part  of  the  plaintiff  directly  causing  or  contributing  to  the  injury  was 
positive  and  explicit,  and  that  therefore  she  was  not  entitled  to 
recover. 

3.  Verdict  against  evidence. 

(1)  All  that  is  alleged  against  the  defendant,  for  which  he  is  at  all 
resjwnsible,  is  that  he  did  not  wait  long  enough  after  calling  "all 
aboard."  It  was  proved  that  when  he  gave  the  call  he  looked  down 
the  platform  and  saw  no  one  preparing  to  go  on  Ixiard.  It  was  not 
shewn  on  the  other  side  that  at  that  time  anyone  was  in  the  act  of 
going  on  board  or  attempting  to  go  on  board.  The  plaintiff  herself 
was  standing  still  near  the  station  door.  The  time  for  departure  had 
elapsed.  Under  these  circumstances  the  defendant  was  right  in  start- 
ing the  train. 

(2)  It  is  clear  that  the  plaintiff  herself  occasioned  the  accident  by 
attempting  to  get  on  board  the  cars  while  in  motion,  and  encumbered 
with  a  box,  and  not  adopting  any  of  the  couises  pointed  out  in  the 
8t.li  sub-section  of  the  last  paragraph.  The  finding  of  the  jury  on  the 
sixth  question  can  be  reconciled  with  the  facts  in  this  way  only  that 
they  found  that  the  cars  were  moving  so  fast,  when  plaintiff  attempted 
to  get  on  board  of  them,  (see  evidence  of  plaintiff  and  Mrs.  Freeze 
and  others),  that  the  accident  was  inevitable  and  that  the  having  of 
a  box  in  her  hand  made  no  difference,  that  it  must  have  occurred  at 
all  events.  If  that  is  the  effect  of  the  finding,  it  only  sliews  the  more 
clearly  the  extent  of  plaintiff's  recklessness. 

(3)  It  was  clearly  proved  by  Chealey  and  Eobertson  that  the  first  class 
passenger  car  remained  at  platform  long  enough  for  plaintiff  to  get  on 
board,  and  no  sufficient  evidence  to  the  contrary  to  support  the  find- 
ing of  the  jury. 

4.  Verdict  against  the  weight  of  evidence,  as  in  the  last  paragraph 
mentioned. 

5.  Verdict  against  law  and  evidence. 

(1)  The  plaintiff's  remedy,  if  any,  is  against  the  Crown  on  the  con- 
tract.  The  defendant  was  the  servant  of  the  Crown  and  not  respon- 
sible for  the  acts  of  his  fellow  servants  of  the  Crown. 

(2)  There  was  no  evidence  of  negligence  on  the  part  of  the 
defendant. 

(3)  The  plaintiff  by  her  own  negligence  caused  or  directly  con- 
tributed to  the  injury  complained  of. 

6.  Excessive  damages. 

Authonties : — Cases  and  Railway  Regulations  referred  to  above ; 
Philips  \\  Eeiiselaer  and  Saratoga  R,  R,  Company;'^  Chicago  and 
Alton  R,  R,  Company  v.  Randolph;'  Bridges  v.  North  London  7?.  R. 
Company;^  Cockle  v.  2^he  London  and  SoutltrEtzst  Railway  Com- 
pany;*^ Foy  V.  London  B,  a/nd  Soutli  Coast  Railway  ;^  Redfield  on 
Railways,  5  Edition,  pp.  240,  241,  243,  244, 245,  246,  247,  248,  249, 


1882. 
Hall 

V. 

McFadden. 


148N.Y.  171(1872). 

S5S  xu.  610  rmo). 

•L.R.6Q.B.(Elx.  ch.)S77;  7.  H.L.213. 
Vol  V.-P.  *  R  76 


«I*  R.6  C.P.467;  7C.P.  (Ex.ch.)82L 
•18C.  a,  N.  a,225. 
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1882.        250,  251,  252,  254,  255,  261,  262,  263,  264,265,  266,  and  cases  there 
Q^j^        cited  and  considered. 

V.  He  also  cited  the  following  additional  cases : — 

Lewis  V.  Lcndony  Chatham  and  Dover  RaiUoay  Company  ;^  Owen 
V.  The  Great  Western  Railway  Company;^  WeUer  v.  London^  Brighton 
and  South  Coast  Railway  Company  ;^  Curtis  v.  Detroit  and  MUwatJne 
Railway  Company.* 

Barkei\  Q.  C,  and  C.  A.  Podmer,  contra.  It  is  clear  that  the 
defendant  invited  the  plaintiff  to  get  on  board  his  train,  ami 
that  he  did  not  give  her  an  opportunity  to  get  on  board.  It 
was  his  duty  to  see  that  his  cars  were  in  a  proper  position  to 
enable  her  to  do  so. 

One  might  as  well  invite  peraons  to  get  under  a  window  and 
then  crush  them. 

Although  the  conductor  may  not  be  bound  to  give  the  call 
''all  aboard/'  yet,  if  the  custom  is  to  do  so,  it  becomes  important. 

Admitting  the  principle  of  Alton  v.  Midland  Railway  Cam- 
pany  that  the  right  to  bring  the  action  is  confined  to  the  per- 
son with  whom  the  contract  is  made,  the  converse  does  not 
follow. 

The  defendant's  duty  was  to  act  in  a  reasonable  and  proper 
manner ;  but  the  jury  found  that  the  train  was  not  stopped  at 
Sussex  Station  a  reasonable  time  to  enable  her  to  get  aboard. 

Sin^r  V.  The  Oreat  Western  RaUvxiy  Company  was  ques- 
tioned in  Robaon  v.  The  North  Eastern  Railway  Co.^ 

A  person  having  a  first  class  ticket  is  entitled  to  get  into  a 
first  class  car. 

What  the  conductor  should  do  it  is  his  duty  to  do.  If  the 
railway  is  so  built  that  he  can't  do  it,  that  does  not  prevent  him 
owing  the  duty  to  the  passenger. 

The  train  cannot  be  called  back  except  under  exceptional 
circumstances. 

Allusion  is  made  to  Regulation  124,  that  passengers  shall  not 
get  on  a  moving  train ;  but  passengers  having  a  right  to  sup- 
pose that  the  invitation  will  be  carried  out,  are  not  fairly 
subject  to  having  the  conductor  take  the  position  that  the 
passenger — ^being  in  that  position  when  he  must  decide  on  the 
instant — ^had  acted  on  the  invitation. 


1 L.  R.  9  0.  B.  ae.  «27  WU  158. 

946  L.  J.  Q.  a  486.  ^L.  R.  2  Q.  B.  D.  88. 

SL.  R.  9  C.  P.  1S& 
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In  Jcukaon  v.  McLdhi/n}  the  principle  is  i*ecognized  that       ^S^* 
until  the  l&st  moment  a  party  is  justified  in  supposing  that       Hall 
what  is  right  will  be  done.     That  was  the  position  of  the   mcF^dxk. 
plaintiff  here.    Not  having  allowed  a  reasonable  time  the 
defendant  has  no  right  to  turn  round  and  say  to  her,  "you  had 
no  right  to  incur  the  danger  of  getting  on  a  moving  train." 

These  are  all  questions  for  the  jury — including  the  meaning 
of  the  words  "all  aboard." 

Owen  V.  The  Great  Western  Railway  Company  relied  on  by 
the  other  side  is  entirely  different  from  this. 

It  has  been  decided  by  the  Court  already,  that  the  plaintiff 
has  a  right  of  action — that  it  is  not  necessary  to  proceed  against 
the  Crown. 

The  time-table  is  not  applicable  to  this  case  as  the  time  was 
up  when  the  train  came  in. 

The  damages  are  not  excessive. 

Burbidge  and  W,  Pugsley  were  heard  in  reply. 

Owr,  adv.  uidi^ 

The  following  judgments  were  now  delivered : 

KiNQ,  J.  The  questions  arising  in  this  case  are  chiefly  these : 
first,  YiBS  there  any  obligation  on  the  defendant  to  use  care 
towards  the  plaintiff  f  then,  if  so,  was  there  a  breach  of  such 
obligation ;  and  in  the  next  place,  if  there  was  such  breach  of 
duty,  was  the  injury  complained  of  caused  by  it  A  fourth 
question  arises  as  a  matter  of  defence,  viz.,  whether  any  negli- 
gence of  the  plaintiff  so  contributed  to  the  immediate  cause 
of  the  injury  as  that,  but  for  such  negligence,  no  such  injury 
at  all  would  have  been  sustained. 

And  first,  as  to  whether  there  was  any  obligation  on  the  de- 
fendant in  starting  the  train  to  use  care  towards  plaintiff.  The 
contention  for  the  defendant  is  that  he  owed  no  duty  what- 
ever to  the  plaintiff  in  respect  to  which  an  action  will  lie ;  and 
that  the  plaintiff's  only  remedy  is  against  the  carrier,  either  as 
for  breach  of  contract,  or  breach  of  duty  under  the  contract. 
It  is  true  that  the  injuries  were  sustained  in  the  course  of  the 
execution  of  a  contract  of  carriage  between  the  plaintiff  and 
the  crown,  to  which  contract  the  defendant  was  no  party,  but 
this  is  not  of  itself  conclusive  against  a  right  of  action  by 

i2PugB.83. 
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^^-  the  plaintiff  against  the  defendant.  Thus  a  carrier,  who  in 
Hall  fact  performs  the  act  of  carriage,  is  liable  to  the  passenger  for 
McFaddex.  iiyuries  received  by  him  through  the  neglect  of  such  carrier, 
although  no  contract  for  carriage,  either  express  or  implied, 
exjsts  between  such  carrier  and  the  passenger,  and  although 
such  carrier  is  simply  performing  the  carriage  by  arrangement 
with  another  carrier  with  whom  the  passenger  has  a  contract 
of  carriage.  This  was  decided  by  the  Court  of  Appeal  in 
FouUces  V.  Tfte  Metropolitan  Dist  Ry.  Co.y^  adopting  and  ex- 
tending the  principle  as  laid  down  by  Blackburn  J.,  in  AxiMin 
V.  live  Great  Western  Ry.  Co.^  In  Dalyell  v.  Tyrer,^  (cited  by 
Thesiger  L.  J.,  in  FouUces  v.  the  Metropolitan  Ry,  Co.,  supra), 
the  plaintiff  had  made  a  contract  with  a  public  ferryman,  under 
which  the  latter  was  bound  to  carry  him  daily  for  a  certain 
period;  the  ferryman,  being  unable  upon, a  particular  day  to 
work  the  ferry,  hired  a  boat  and  crew  for  the  purpose,  and  an 
accident  having  occurred  to  the  plaintiff  through  the  misman- 
agement of  a  rope  by  the  crew,  the  owner  of  the  boat  and  crew 
was  held  liableto  him.  Icitethese  cases,notasentirely  applicable 
to  the  facts  here,  where  there  was  no  actual  carriage  or  control 
by  defendant  of  the  person  of  the  plaintiff,  but  to  show  tiiat  it 
is  not  an  answer  to  this  action  to  allege'that  the  injury  was 
sustained  in  the  course  of  the  fulfilment  of  a  contract  between 
the  plaintiff  and  another,  and  under  circumstances  which  would 
make  such  other  person  liable  for  the  injury  upon  or  in  respect 
of  his  contract  of  carriage. 

What  then  was  there  here  to  impose  upon  the  defendant  any 
obligation  of  care  towards  the  plaintiff  in  starting  the  train  ? 
"  Some  acts,"  says  Bramwell  B.,  in  Degg  v.  The  Midland  Ry. 
Co,,*'  "are  absolutely  and  intrinsically  wrong  where  they 
directly  do  an  injury,  others  only  so  from  their  probable  con- 
sequences. There  is  no  absolute  or  intrinsic  negligence.  It  is 
always  relative  to  some  circumstance  of  time,  place  or  person. 
Thus  the  act  of  firing  or  riding  fast  in  an  enclosure  becomes 
wrong  if  the  person  doing  it  sees  there  is  some  one  near  whom 
it  may  damage,  but  the  act  is  a  wrong  in  him  only  for  the  per- 
sonal reason  that  he  knows  of  its  danger."  The  use  or  control 
of  things  dangerous  to  human  life  has  always  been  regarded  as 

iL.a6C.  p.  D.  167.        2L.  R.  2  Q.  B.  442.        S88L.  J.,  Q.  E  62.        *1  a&K.  773. 
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imposing  a  duty  of  care  upon  the  person  having  sueh  use  or  ^^^ 
control.  In  Dixon  v.  Bdl,^  the  defendant  having  left  a  loaded  Hall 
gun  with  another  sent  a  young  girl  after  it  with  a  message  to  mcPadden. 
such  other  person  to  remove  the  priming  before  delivering  it 
to  the  girl ;  this  was  done,  but  not  effectually ;  and  the  girl  on 
her  way  home  with  the  guii,  thinking  that  it  would  not  go  off 
pointed  it  at  plaintiff's  son  and  pulled  the  trigger ;  the  gun 
went  off  and  injured  the  boy,  and  the  defendant  was  held 
liable  in  an  action.  So  in  Beg.  v.  Dant,^  it  was  held  that  the 
turning  of  a  horse,  known  to  be  vicious,  into  a  place  where 
persons  might  reasonably  be  expected  to  be,  was  negligence 
sufficient  to  sustain  a  conviction  for  manslaughter,  where  death 
resulted  from  a  kick  of  the  horse,  although  the  prisoner  had  a 
right  of  pasturage  in  such  place,  and  although  it  was  doubtful 
whether  the  deceased  had  a  right  to  be  where  she  was.  The 
principle  of  law  is  thus  expressed  by  Stephen  J.,  in  Reg,  v. 
Salmon  and  others :®  "  There  is  a  duty  tending  to  the  preser- 
vation of  human  life  to  take  proper  pi-ecautions  in  the  use  of 
dangerous  weapons  or  things.  l^It  is  the  legal  duty  of  eveiy 
one  who  does  an  act  which  without  ordinary  precautions  is  or 
may  be  dangerous  to  human  life,  to  employ  these  precautions 
in  doing  it."  See  also  Carter  v.  Towne,^  I  have  hesitated  to 
refer  at  such  length  to  principles  so  well  settled,  but  it  has 
seemed  to  me  that  their  application  to  the  facts  of  this  case 
has  not  been  sufficiently  apprehended. 

The  danger  to  human  life  incident  upon  the  character  of 
railway  locomotion  is  one  of  the  circumstances  affecting  the 
degree  of  responsibility  of  the  carriers  of  passengers  by 
railway.  Thus  in  Pennsylvania  Ry.  Co.  v.  Roy,^  the 
Supreme  Court  of  the  United  States  say :  "  In  Philadelphia 
and  Reading  Ry.  Co.  v.  Derby y^  it  was  said  that  when  carriers 
undertake  to  carry  persons  ^by  the  powerful  and  dangerous 
agency  of  steam,  public  policy  and  safety  require  that  they  be 
held  to  the  greatest  possible  care.  This  doctrine  was  expressly 
affirmed  in  Steamboat  Nexu  World  v.  King.''  In  Stokes  v, 
SaltonstaU,*^  affirming  the  decision  of  Taney,  C.  J.,  on  the 

15  M.  &  S.  196.  » Am.  Law  Reg.  for  April  188L 

311  Jurist,  N.  S.  549.  «U  Howard  48S. 

3L.  R.  0  Q.  B.  D.  70.  ^16  Howard  474. 

«98  Mass.  iUp.  667.  »13  Peters  Ibl. 


5&8  HILABY  TERM,  XLV.  VICTORIA. 

^^2.       circuit,  we  said  that  although  the  earner  does  not  warrant  the 

Hall       safety  of  the  passengers  at  all  events,  yet  his  undertaking  and 

McFadden.  li^^^ility  a*  t'O  them  go  to  the  extent  that  he,  or  his  agent  where 

he  acts  by  agents,  shall  possess  competent  skill,  and  so  far  as 

human  care  and  foresight  go  he  will  transport  them  safely." 

Now  it  seems  to  me  that  the  following  circumstances  (sup- 
posing them  to  exist)  are  sufficient  to  raise  a  duty  of  care  and 
caution  by  the  person  having  control  of  the  starting  of  a  rail- 
way train  towards  one  having  a  right  of  passage  by  it,  and 
entirely  irrespective  of  contract,  viz.,  the  control  of  such  an 
instrument  of  danger,  the  right  of  the  passenger  to  get  aboard, 
the  knowledge  or  reasonable  means  of  knowledge  of  the  person 
having  control  of  the  train  that  the  passenger  is  present  and 
seeking  to  exercise  his  right,  and  the  knowledge  or  reasonable 
means  of  knowledge  by  such  person  that  the  probable  conse- 
quences of  starting  the  train  too  soon  or  without  ordinary 
precautions  will  be  to  put  the  passenger  in  peril  and  possible 
danger  of  his  life  in  exercising  his  rights.  Without  saying 
that  all  these  circumstances  must  concur,  it  seems  to  me  that 
their  concurrence  raises  a  duty  of  caution,  to  the  extent  at  least 
of  requiring  the  observance  of  ordinary  care.  Accordingly  we 
find  that  the  railway  authority,  following  doubtless  the  com- 
mon practice  of  railway  companies,  has  prescribed  certain  pre- 
cautions to  be  observed  by  conductors  in  the  starting  of  pas- 
senger trains,  which  seem  well  fitted  to  secure  safety,  and  by 
the  observance  of  which  in  this  case  this  particular  accident 
could  not  well  have  occurred.  The  124th  regulation  directs 
that  "  the  conductor  must  not  give  the  signal  [to  the  driver]  to 
start  while  passengers  are  getting  on  board ;  and  should  when 
making  it  stand  near  the  front  end  of  the  first  passen- 
ger car."  If  the  regulations  have  the  force  of  law,  as 
contended  by  the  learned  counsel  for  the  defendant,  this  regu- 
lation would  seem  to  impose  a  duty  on  the  conductor,  irres- 
pective of  any  other  consideration  whatever ;  at  all  events  it 
prescribes  what  are  the  proper  precautions  to  be  taken  in  the 
starting  of  a  passenger  train.  As  a  good  deal  of  discussion 
took  place  as  to  the  conductor  s  duties  under  this  regulation, 
and  as  to  its  application  to  a  case  like  the  pi*esent,  where,  from 
a  curve  in  the  road  and  the  length  of  the  train,  the  signal  to 
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the  driver  could  not  be  seen  by  him  if  given  from  the  platform  ^882. 
side  of  the  train,  I  think  I  may  as  well  express  my  opinion  Hall 
here  upon  the  meaning  of  the  regulation.  The  regulation,  mcFaddiw. 
while  applicable  to  all  cases,  is  to  be  interpreted  by  the  cases 
that  ordinarily  occur,  and  I  do  not  think  it  can  be  doubted 
that  in  such  cases  the  conductor  is  to  stand  on  that  side  of  the 
train  where  the  passengers  are  getting  aboard.  If  he  is  obliged 
by  necessity  to  leave  the  point  mentioned  in  the  regulation  in 
order  to  give  the  starting  signal,  he  should  not  leave  such  point 
while  passengers  are  getting  aboard ;  and  as  he  can  leave  only 
upon  necessity  he  should  be  away  from  the  prescribed  place  for 
the  shortest  possible  time  necessary  to  accomplish  his  purpose. 
In  this  view  the  assumed  difficulty  of  canying  out  the  124th 
regulation  would  in  fact  be  practically  no  difficulty  at  all,  for 
he  has  simply  to  wait  at  the  prescribed  pla^e  until  the  passen- 
gers getting  on  board  are  on  board,  and  then  cross  a  few  feet 
from  one  side  of  the  passenger  car  to  the  other  side  of  it ;  and 
as  it  would  be  to  this  point  on  the  train,  viz.,  at  the  forward 
end  of  the  first  of  the  passenger  cars,  rather  than  to  any  other 
point  of  the  train  that  the  driver  would  naturally  look  for  the 
conductor's  signal  it  would  be  the  fittest  place  from  which  to 
give  it  And  further,  in  my  opinion  passengers  are  getting 
on  board,  within  the  meaning  of  this  regulation,  when  they  are 
present  on  the  platform  doing  all  they  reasonably  can  do  to  get 
on  board. 

The  first  question  of  fact  as  bearing  on  the  liability  of 
defendant  is  whether  or  not  he  had  control  of  the  train,  in  the 
sense  of  having  a  right  to  exercise  any  discretion  in  the  start- 
ing of  it.  It  is  said  that  he  was  bound  to  start  the  train  when 
he  received  the  signal  from  the  station  master.  The  124th 
regulation,  already  referred  to,  disproves  this.  The  conductor 
cannot  start  until  he  gets  the  signal  from  the  station  master, 
but  after  getting  it  the  train  is  under  his  control,  and  t^hile  it 
is  his  duty  forthwith  to  run  the  train  to  the  next  station,  he  is 
expressly  prohibited  by  the  regulation  from  starting  the  train 
while  passengers  are  getting  aboard.  He  is  also  (independent 
of  all  regulations)  subject  to  an  obligation  to  exercise  care. 

The  next  question  is  whether  or  not  the  plaintiff  had  a  right 
to  get  on  the  train  at  the  time  it  was  started.    She  held  a 
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^^^'  ticket  that  entitled  her  to  travel  by  the  first  class  car  on  this 
Hall  train.  Under  this  contract  the  carrier  was  bound  to  provide 
McFaddev.  reasonable  facility  and  opportunity  to  get  on  board  during  a 
reasonable  time  before  and  up  to  the  time  when  the  carrier 
was  entitled  to  start  the  train  within  his  contract ;  and  the 
plaintiff  would  be  entitled  to  the  whole  of  such  time  to  exercise 
her  right  of  getting  aboard,  and  was  not  bound  to  get  on  at  one 
time  during  such  period  rather  than  at  any  other  time  during 
such  period.  What  are  reasonable  facilities  must  depend  on 
all  the  circumstances,  and  the  jury  have  in  effect  found  that  no 
such  reasonable  facility  and  opportunity  was  afforded  to  her  at 
any  time  either  before  or  after  the  call  "  all  aboard."  And  so 
the  plaintiff  was  then  in  the  position  of  using,  as  she  had  a 
right  to  use  (subject  to  this,  that  she  should  not  act  imprudcntW) 
such  facilities  as  were  in  fact  accorded  to  her ;  and  I  think 
that  it  appears  from  the  evidence  and  the  findings  that  she  did 
all  she  reasonably  could  do  to  get  on  board. 

The  next  question  on  the  evidence  is  whether  defendant 
knew,  or  had  reasonable  means  of  knowing,  that  the  plaintiff 
was  endeavoring  to  get  on  board:  Here  is  the  defendant's 
account  of  it.    He  says : — 

When  we  came  to  Sussex  we  came  up  to  the  platform  so  that  we 
could  get  off  from  both  cars.  I  went  up  to  McLean's  to  dinner  and 
left  the  train  as  it  was.  *  *  *  We  were  about  ten  minutes  late 
that  day  and  were  about  ten  minutes  at  dinner.  ♦  ♦  ♦  When  I 
got  to  the  station  door,  the  south  door,  I  called  *^  all  aboard."  The 
train  was  not  then  in  motion.  I  did  not  know  at  this  time  that  the 
train  had  been  backed  down.  I  should  say  that  the  east  end  of  the 
first  class  car  was  about  opposite  the  door  of  the  ladies*  waiting  room 
when  I  left  to  go  to  dinner.  When  I  called  "  all  aboard  "  I  looked 
down  the  platform,  and  saw  no  person  making  for  the  train  to  get 
aboard.  I  then  crossed  the  train  between  the  first  and  second  box 
cars,  ahead  of  the  second  class  car.  I  crossed  the  train  to  give  the 
signal  to  the  driver  to  start.  I  could  not  do  it  from  the  side  E  was 
on,  on  account  of  the  curve  in  the  road.  The  train  started  in  a  few 
seconds.*  It  takes  a  considerable  time  to  start  a  train  of  19  cars.  I 
should  say  the  engine  would  start  twenty  feet  before  the  passenger 
car  would  move  in  a  train  of  that  length  on  account  of  the  oouplii^ 

♦  ♦  *  After  the  train  started  I  got  on  board  the  second  class 
car.     I  heard  a  call  that  somebody  was  hurt. 

Cross-examined. — ^We  were  late  and  I  was  in  somew  hat  of  a  huriy. 
I  should  say  it  was  a  minute,  probably  more,  from  the  time  I  called 
**  all  aboard ''  till  the  train  stai^ted.  I  should  say  it  would  take  more 
than  a  minute  for  me  to  cross  the  train,  give  the  signal,  and  for  the 
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train  to  stai't.  A  minute  would  not  give  plaintiff  time  to  go  down  ^^^« 
off  the  platform  and  get  in  the  first  class  car.  It  would  give  her  tima  Hall 
to  get  into  the  second  class  car.     *     *     *     I  did  not  see  the  plaintiff  v, 

and  Mi-s.  Freeze  on  the  platform  when  I  came  out  and  called  "  all    McFaddbn. 
aboard/'    To  a  Juror — When  I  called  "all  aboard"  I  can't  say 
whether  any  part  of  the  first  class  car  was  opposite  the  platform.     If 
I  saw  any  ])er8on  tiding  to  get  on  board  I  suppose  it  would  be  my 
duty  to  see  that  the  car  was  brought. up  to  the  platform. 

The  defendant  says  that  he  did  not  see  the  plaintiff  or  any 
other  person  trying  to  get  on  board.  It  not  being  found  as  a 
fact  that  he  did  see  her,  I  assume  that  be  did  not  see  her,  and 
that  therefore  actual  knowledge  is  not  found.  But  I  think 
that  defendant's  evidence,  taken  in  connection  with  uncontra- 
dicted facts,  shows  that  he  had  reasonable  means  of  knowing 
that  the  plaintiff  and  others  were  trying  to  get  on  board.  The 
train  was  a  passenger  train,  and  he,  as  its  conductor,  might 
reasonably  expect  that  there  would  be  passengers ;  then  his  call 
"all  aboard,"  being  as  was  found  by  the  jury  a  notice  to  passengers 
to  get  on  board,  shows  that  he  contemplated  the  probability  or 
possibility  of  there  being  passengers  desirous  of  getting  on 
board.  He  says  that  when  he  called  ''  all  aboard "  he  looked 
down  the  platform  and  saw  no  one  making  for  the  train  to  get 
on  board,  and  that  at  that  time  he  did  not  see  Uie  plaintiff  or 
Mrs.  Freeze  on  the  platform ;  but  in  fact  they  were  there,  and 
seeking  to  get  on  the  train,  and  seeking  so  earnestly  that  Mrs. 
Freeze,  who  was  with  plaintiff,  did  in  fact  get  aboaid  in  the 
short  time  thai  was  afforded  her;  and  further  it  does  not 
appear  that  there  was  anything  to  prevent  them  being  seen 
with  ordinary  care  in  observation.  The  imperfect  observation 
of  defendant  is  shown  in  another  circumstance.  He  says  that 
when  he  called  "  all  aboard  "  he  did  not  know  that  the  train 
had  been  backed  down.  When  he  left  to  go  to  dinner,  the 
east  end  of  the  first  class  car  was  about  opposite  the  door  of 
the  ladies'  waiting  room,  and  he  suppased  it  was  still  there 
when  he  started  the  train;  but  the  train  had  been  backed 
down  and  the  first  class  car  was  then  beyond  the  west 
end  of  the  platform.  The  station  master  says  that  the 
train  had  been  backed  about  a  car  length  or  a  car  length 
and  a  half.  It  is  therefore  evident  that  the  defendant 
failed  to  notice  what  was  his  duty  to  notice,  and  what  with 
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1892.  ordinary  observation  he  could  hardly  fail  to  notiee ;  and  this 
Hall  mis-apprehension  of  the  state  of  things  may  have  led  him  to 
MoFaodkt  ^^^^  ^^^  passengers  in  the  place  where  they  would  not  be. 
The  explanation  of  it  is  doubtless  that  he  was,  as  he  himself 
says,  in  somewhat  of  a  hurry  in  consequence  of  being  behind 
time.  Then  also  it  is  clear  that  if  defendant  had  stood  where 
the  regulation  says  that  he  should  stand,  viz.,  at  the  forward 
end  of  the  first  passenger  car,  he  could  not  have  failed  to  see  the 
passengers  endeavoring  to  get  on  board.  He  would  also  have 
seen  that  the  first  class  car  was  not  where  he  supposed  it  to  be, 
and  could  have  had  it  moved  up  to  the  platform,  according  to 
his  own  statement  of  what  he  should  consider  to  be  his  duty 

in  such  case. 

The  next  question  is :  Did  defendant  use  due  care  in  starting 
the  train  ?  The  facts  before  considered  required  of  the  defen- 
dant that  at  least  ordinary  care  should  be  observed.  The  facts 
showing  want  of  care  are  these :  that  he  acted  hurriedly  when 
he  ouf^ht  to  have  acted  deliberately ;  that  he  started  the  train 
from  the  east  end  of  the  first  box  car  when  by  the  regulations 
ho  should  have  been  at  the  forward  end  of  the  first  passenger  car, 
where  he  could  have  seen  the  passengers  and  provided  for  their 
safety ;  that  he  started  the  train  when,  according  to  the  regu- 
lations, he  had  no  right  to  start  it,  that  is  to  say,  when  passen- 
gers wete  getting  aboard ;  and  (apart  altogether  from  regula- 
tions) that  after  notifying  passengers  to  get  aboard  he  at  once 
proceeded  to  start  the  train  as  if  there  were  no  passengers  to 
get  aboard,  when  he  might  or  ought  to  have  seen  that  there 
were  such  passengers. 

Turning  now  to  a  fewmattersallegedin  defence;  I  have  already 
shown  that  there  was  nothing  in  the  particular  facts  of  the 
case  to  have  prevented  a  substantial  compliance  with  the  124th 
regulation.  Then  it  is  said  that  the  conductor  is  not  responsible 
for  the  position  in  which  the  train  stood,  and  that  he  was  bound 
to  start  the  train  from  the  i)Osition  in  which  it  had  been  placed 
by  the  station  master.  But,  in  the  view  I  take  of  it,  the 
defendant  is  not  liable  to  plaintiff  for  not  giving  proper  facilities 
for  getting  on,  nor  for  starting  the  train  without  giving  such 
facilities,  but  for  starting  the  train  when  he  might  reasonably 
know  that  with  the  facilities  the  plaintiff  had,  he  was  putting 
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her  in  circumstances  of  danger  in  exercising  her  right,  by  start-  ^382. 
ing  the  train  as  he  did.  I  should  also  be  inclined  to  think  (if  Hall 
the  matter  were  at  all  material)  that  if  the  performance  of  his  MoFAi>mEv. 
duties,  as  enjoined  by  the  124th  regulation,  were  not  possible 
by  reason  of  the  station  master  having  left  the  train  in  a 
certain  position,  the  conductor  should  either  himself  move  the 
train  to  a  position  enabling  him  to  dischai^ge  his  duties,  or 
require  the  station  master  to  do  so,  and  that  failing  to  do 
either,  he  would  be  taken  to  adopt  the  act  of  the  station  mas- 
ter. Then  it  is  said  that  the  call  "  all  aboard,"  if  a  notice  to 
passengers  to  get  on  board,  was  at  most  a  notice  to  get  into  the 
cars  before  they  started,  and  that  when  they  started  it  ceased 
to  be  such  a  notice.  I  would  agree  with  this,  if  the  notice  is 
to  be  treated  as  an  invitation  in  the  sense  in  which  the  term 
is  used  as  forming  a  ground  of  liability.  It  cannot  be  said  that 
injury  sustained  by  getting  on  a  train  known  to  be  in  motion 
is  sustained  by  reason  of  the  plaintiff  trusting  in  defendant's 
invitation  to  get  on  board  a  stationary  train.  But  the  defendant 
having  given  the  call  "  all  aboard,"  and  thereby  notified  all  the 
passengers  who  intended  going  by  the  train  to  get  on  board  at 
once,  or  within  a  reasonable  time,  he  must  be  taken  to  have 
contemplated  that  the  passengers  would  at  once  seek  to  get  on 
in  the  way  reasonably  appropriate  for  each  under  the  circum- 
stances and  according  to  the  facilities  that  were  afforded  them, 
and  therefore  he  would  know  that  if  he  started  the  train  before 
they  had  time  to  get  on  board  he  would  put  them  in  danger. 
In  such  case  his  starting  of  the  train  prematurely  would  not 
deprive  them  of  their  rights.  Then  as  to  the  facilities  afforded 
for  getting  into  the  first  class  car ;  the  first  class  car  was 
beyond  the  platform,  and  until  the  call  ''all  aboard,"  the 
plaintiff  could  not  know  that  it  would  not  be  brought  up  to 
the  platform. 

There  being  then  some  evidence  of  negligence,  the  next  ques- 
tion is  whether  the  injury  complained  of  resulted  from  the  act 
of  defendant.  As  the  immediate  effect  of  starting  the  train 
was  simply  to  leave  the  plaintiff  behind,  and  so  damage  her  in 
a  right  not  available  against  all  the  world  nor  against  defendant, 
with  whom  plaintiff  had  no  contract,  I  at  one  time  doubted 
whether  the  defendant  could  be  liable  for  the  more  remote 
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^^^«  damage  which  would  not  have  happened  but  for  the  voluntary 
Hall  act  of  the  plauitiflT  in  trying  to  get  on  the  train ;  but  this  was 
JAcFaddes.  ^^^  aigued  as  an  objection,  and  moreover  if  the  ground  of  de- 
fendant's liability  is  as  T  have  stated  it  to  be,  the  personal 
injury  might  well  be  a  mischievous  consequence  reasonably  to 
be  anticipated  as  resulting  from  the  negligent  act.  Rigby  v. 
Heiuitt;^  Greenland  v.  Chaplin;^  Rose  v.  N.  E.  Ry.  Co.^ 

Next  as  to  contributory  negligence.  It  is  not  indeed  neces- 
sary for  a  person  to  abandon  his  rights  merely  because  another 
has  made  their  exercise  to  some  extent  dangerous.  It  is  a 
question  of  degree ;  and  the  amount  of  danger  and  the  circum- 
stances which  led  the  plaintiff  to  incur  it  are  for  the  consider- 
ation of  the  jury.  Clayards  v.  Dethick^  The  question  is 
whether  the  danger  is  so  obvious  that  a  person  of  common 
prudence  would  not  venture  it.  I  confess  I  do  not  see  how  it 
can  be  reconciled  with  common  prudence  for  a  person  in  the 
position  of  the  plaintiff  here  to  attempt  to  get  on  a  train  that 
had  gone  five  or  six  rods,  and  had  gained  quite  a  motion,  and 
to  attempt  this  with  but  one  hand  free  and  that  the  left  hand, 
and  to  do  so  carrying  a  box  18  inches  long,  12  inches  wide  and 
4  inches  deep.  It  seems  to  me  that  there  was  an  obvious 
danger  to  life,  which  the  plaintiff  had  no  right  to  run,  unless 
she  took  the  risk  herself ;  and  it  seemed  to  Dunham,  one  of 
her  witnesses,  to  be  so,  as  he  says  he  intended  getting  on  at 
the  rear  of  the  train  on  account  of  the  danger.  Of  course 
the  test  is  not  what  the  Court  shall  think  to  be  prudent,  but 
what  the  Court  shall  think  that  ordinarily  prudent  men  should 
think  to  be  prudent.  Even  then  I  think  it  difficult  to  see  how 
J  ordinarily  prudent  men  could  come  to  this  conclusion,  but  two 

^  juries  appear  to  have  done  so,  and  the  matter  is  peculiarly  one 

for  a  jury. 

As  to  the  damages,  they  seem  excessive,  and  I  think  them 
fairly  subject  to  the  observations  of  Parke  B.,  in  Armsworth  v. 
S.  E.  Ry.  Co.,^  and  of  Brett  J.,  in  Rcyidey  v.  London  and  N. 
W.  Ry.  Co.^  But  as  this  view  is  not  concurred  in  by  any  other 
member  of  the  Court,  I  am  not  disposed  to  adhere  to  it ;  and 
for  the  reasons  given  (but  not  without  considerable  doubts  on 

16  Ex.  240.  41SQ.B.48&. 
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the  question  of  contributory  negligence)  1  think  that  the  verdict        ^^^ 
should  be  sustained.  ^  Hall 

Wetmore,  J.  In  Leivis  v.  Tfie  London^  Chatltam  and  Dover  McFiu>DBN. 
Ry  Co.,^'  Blackburn,  J.,  in  sustaining  verdict  for  defendants  at 
p.  71  says :  "  I  see  no  evidence  in  this  case  of  an  act  on  the  part 
of  the  company's  servants  to  induce  or  to  justify  her  in  alight- 
ing at  the  spot  where  she  was  getting  out.  From  all  the 
circumstances  she,  as  a  reasonable  person,  must  have  believed 
that  the  train  which  had  passed  the  platform  would  come  back 
again ;  that  it  would  not  stop  under  the  bridge  and  let  the 
passengers  in  the  further  carriages  get  out  upon  the  line  and 
consequently  she  had  no  business  to  get  out  at  the  place  she 
did  unless  the  company's  servants  told  Iter  to  do  so.**  [The 
under-scoring  throughout  the  authorities  is  my  own].  "  There 
was  therefore  no  evidence  from  which  the  jury  could  have 
reasonably  found  negligence."  In  the  present  case  did  not  the 
defendant  himself  tell  or  invite  the  plaintiff  as  all  other  passen- 
gers to  get  in  by  calling  out  "all  aboard,"  and  the  juiy  have 
found  calling  out  "  all  aboard  "  was  a  notice  to  passengers  to 
get  into  the  cars.  In  the  case  cited  the  learned  judge  saw  no 
evidence  of  an  act  on  the  part  of  the  company's  servants  to 
induce  or  justify  the  plaintiff  in  alighting  where  she  did. 
Here  we  have  the  positive  act  of  the  defendant  himself  inducing 
the  plaintiff  to  get  on  board  the  cars — ^the  express  invitation 
which  the  jury  found  to  be  notice  to  passengers  to  do  so.  Mr. 
Justice  Blackburn  (page  71)  did  not  agree  "  that  calling  out 
the  name  of  a  station  is  an  invitation  to  passengers  to  alight, 
on  the  contrary  the  name  of  a  station  ^s  generally  called  out  as 
the  train  is  passing  on.  Calling  out  the  name  of  a  station  is 
not  an  invitation  to  alight.  Cockle  v.  London  and  South 
Eastern  Ry.  Co.,^  is  distinguishable."  Quain,  J.,  at  pa^e  72, 
says :  "  With  a  knowledge  of  the  station  and  without  any  ex- 
press invitation  to  alight  and  without  having  the  door  opened 
for  her  by  the  porter — only  having  heard  "  Bromley  "  called 
out — which  is  done  to  give  notice  to  the  passengers  that  the 
train  has  arrived  at  that  particular  station,  and  that  they 
were  to  prepare  to  alight,  she  gets  out.  The  company  had  done 
no  act  to  induce  her  to  believe  that  the  train  had  arrived  at  a 


iL.  a  9  Q.  B.  ae.  *l.  r.  7  c.  p.  821. 


606  HOABT    TKBM,  XLV.  TICIOBU. 

^^^«        place  where  it  would  stop  so  as  to  justify  her  in  assuming  that 
Hall       the  company  had  given  her  an  invitation  to  alight  at  that 

McFliDim.  particular  spot" 

In  Bridges  v.  Directors,  etc,,  of  Norlh  London  Ry.  Co.,^  in 
head  note,  is  a  question  whether  calling  out  the  name  of  a 
station  is  an  invitation  to  the  passengers  going  to  that  station 
to  alight  there,  citing  Wdler  v.  The  Loiidon  Brighton,  etc.,  Ry. 
CoJ^  See  page  132,  Brett,  J. :  ''I  agree  that  to  call  out  the 
name  of  the  station  before  the  train  has  come  to  a  standstill  is 
no  evidence  of  negligence  on  the  part  of  the  company.  I  also 
agree  that  merely  overshooting  the  platform  is  not  n^ligence. 
But  if  the  porter  has  called  out  the  name  of  the  station  and 
the  engine  driver  has  overshot  the  station  and  the  train  has 
come  to  a  standstill,  the  company's  servants  are  guilty  of 
negligence  if  they  do  not  warn  passengers  not  to  alight." 

Goddard  s  evidence. — "  When  the  conductor  wishes  the  pas- 
sengera  to  get  on  board  he  calls  out  '  all  aboard.'  The  pas- 
senger cars  wait  long  enough  for  passengers  to  get  aboard  after 
they  call '  all  aboard.'  They  did  not  do  on  this  occasion  as  they 
usually  do." 

Cross-examination  of  Robert  McKean,  the  baggage  master, 
one  of  the  defendant's  witnesses. — ''  The  signal '  all  aboard '  is 
for  the  passengers  to  get  on  board  ;  this  is  done  at  all  stations. 
Passengers  don't  generally  get  on  till  this  warning  is  given ; 
some  do.  It  is  usual  after  this  signal  is  given  to  wait  a  reason- 
able time  for  the  passengers  to  get  on  before  the  train  starts. 
The  time  was  very  short  between  the  signal '  all  aboard '  and 
the  starting  of  the  train  \  it  was  very  short,  only  a  few  seconds. 
On  re-examination. — "  If  the  conductor  sees  no  passengers  get- 
ting on  the  train  he  starts  at  once." 

William  F.  Downey,  witness  for  defendant. — "  The  tnun  left 
pretty  quick  after  he  called  '  all  aboard.'  The  call '  all  aboard ' 
and  the  starting  of  the  train  were  so  near  together  that  I  could 
not  tell  what  the  distance  of  time  between  them  was." 

Defendant,  in  his  evidence,  says :  "  When  I  called '  all  aboard' 
I  looked  down  the  platform  and  saw  no  person  making  for  the 
train  to  get  aboard."  To  a  juror. — "  If  I  saw  any  person  trying 
to  get  on  board  I  suppose  it  would  be  my  duty  to  see  that  the 
car  was  brought  up  to  the  platform." 

IL.  R.  7  £.  &  L  Ap.  218.  sL  &  9  C.  P.  ISOL 
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Considering  the  authorities  cited  as  to  what  might  amount        ^^^- 
to  an  invitation  to  alight,  or  a  justification  for  so  doing,  and       Hall 
from  the  evidence  I  have  quoted,  it  seems  very  clear  to  me   MoFij)Dwr. 
there  is  abundant  evidence  to  have  justified  the  plaintiff  in 
proceeding  to  go  on  board  the  car,  supposing  the  car  not  to 
have  been  in  motion.    I  shall  refer  to  the  car  being  in  motion 
in  a  subsequent  part  of  my  judgment. 

As  to  the  train  being  under  control  of  the  station  master 
while  at  the  station:  By  rule  67  at  page  cvii  Acts  1877,  the 
station  master  is  to  direct  the  conductor  of  a  train  when  to 
start,  and  he  must  use  every  exertion  to  ensure  punctuality. 
Bule  120 :  Until  the  train  has  started  the  coTidudor  shall  be 
under  the  direction  of  the  station  master.  Though  the  con- 
ductor is  under  the  direction  of  the  station  master  until  the 
train  starts,  by  rule  120,  would  not  the  train  itself  as  to  starting 
be  under  the  conductor's  control  ?  The  station  master  is  to  direct 
the  conductor  when  to  start,  rule  67,  but  what  has  the  station 
master  to  do  with  the  train  itself  ?  The  driver  must  not  start 
his  train  till  the  bell  is  rung  and  he  receives  the  signal  from  the 
conductor,  rule  178.  Rule  168  does  say  the  engine  driver  when 
at  the  station  shall  be  subject  to  the  orders  of  the  station 
master.  I  apprehend  that  this  does  not  apply  to  starting  the 
train.  Before  leaving  the  station  he  shall  see  that  the  cars  are 
properly  coupled,  etc.,  etc  The  "  lis  "  being  under  the  heading 
conductors  and  from  the  general  context  of  the  rule  unquestion- 
ably means  the  conductor.  No  doubt  the  conductor  has  no 
right  to  start  until  he  receives  a  direction  from  the  station 
master,  but  after  receiving  the  order  I  can  see  nothing  to  justify 
him  in  starting  until  the  train  is  in  proper  running  order. 
Suppose  a  wheel  or  axle  was  out  of  order  and  in  an  unfit  state 
for  running  the  train,  the  conductor  would  not  be  justified  in 
starting  merely  because  the  station  master  gave  a  signal  for 
starting.  The  conductor  is  to  signal  the  driver  to  start.  If 
the  train  was  to  start  immediately  on  the  station  master  giving 
direction,  why  would  not  the  rule  provide  the  signal  to  start 
be  given  to  the  driver  ?  The  reasonable  construction  of  the 
rules  I  think  is  that  when  the  signal  is  given  the  conductor  is 
to  start  as  soon  as  the  train  Ls  in  proper  running  order,  and 
they  must  not  give  the  signal  to  start  while  the  passengers 
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^^'  are  gelting  on  board,  role  124.  They  means  both  the  station 
Hall  master  and  conductor.  The  station  master  would  not  be  justi- 
McFlDDvr.  ^®^  ^  giving  the  order  if  he  knew  passengers  were  getting  on 
board,  but  if  he  did,  and  he  might  do  so  without  knowing  they 
were  getting  on  board  from  being  inside  the  office  where  his 
presence  might  be  required,  still  no  difficulty  would  likely 
occur  from  the  fact  of  the  conductor  being  outside  where  he 
could  see  whether  the  train  was  in  running  order  and  the  pas- 
sengers on  board,  and  it  is  the  conductor's  business  to  signal 
the  driver  to  start.  The  station  master  has  nothing  to  do  with 
signalling  the  driver  to  start  the  engine.  By  rule  125  after  the 
train  has  started  it  should  be  under  the  conductors  entire 
charge  and  control ;  he  is  responsible  for  the  safety  of  the  train 
and  all  on  board  of  it.  This  clearly  shows  he  has  no  right  to 
start  until  the  train  is  in  proper  running  oider,  and  I  should 
say  the  passengers  provided  for,  and  the  train  being  under  the 
entire  control  of  the  conductor  after  starting,  I  think  does  not 
in  the  slightest  degree  reduce  his  responsibility  as  to  seeing  the 
train  before  starting  is  in  proper  running  order,  or  that  the 
passengers  have  reasonable  time  to  get  on  board,  and  that  after 
calling  out  "all  aboard."  Rule  124,  after  directing  that  they 
must  not  give  the  signal  to  start  while  the  passengers  are 
getting  on  board,  says :  "  and  should  when  making  it  stand 
near  the  front  end  of  the  first  passenger  car''  A  manifest  pro- 
tection to  passengers  would  thus  be  afforded,  and  an  almost 
certain  carrying  out  of  the  first  part  of  the  rule,  not  to  staH 
while  passengers  are  getting  on  board,  secured,  simply  from 
the  fact  that  the  officer  being  near  the  front  end  of  the  passen- 
ger car  could  see  whether  or  no  the  passengers  were  getting  on 
board.  This  part  of  the  rule  was  not  observed  ;  if  it  had  been, 
in  all  probability  the  unfortunate  accident  would  not  have 
occurred.  It  is  argued  the  conductor  could  not  signal  the 
driver  from  the  position  required  by  Rule  124  by  reason  of  the 
length  of  the  train  and  a  curve  in  the  road.  This  was  no  fault 
of  the  plaintiff,  and  I  don't  think  it  affords  the  slightest  excuse. 
The  difficulty  might  have  been  remedied  by  a  shorter  train,  or 
perhaps,  calling  in  the  aid  of  the  station  master  or  some  other 
employee.  I  am  at  a  loss  to  discover  any  legal  excuse  for 
having  trains  made  up  of  such  length  as  to  prevent  the  rules 


HILARY   TERM,  XLV.  VICTORU.  609 

being  complied  with  ;  besides  the  rule  is  they  must  not  give  ^^- 
the  signal  (this  means  both  the  station  master  and  the  con-  Hall 
ductor.)  Now  what  was  there  to  prevent  the  station  master  mcFadden. 
standing  near  the  front  end  of  the  first  passenger  car,  as  re- 
quired by  the  rule,  if  it  was  necessary  for  the  conductor  to  pass 
across  the  cars  to  the  opposite  side  of  the  road  in  order  to  signal 
the  engine-driver,  which  it  appears  he  did,  and  the  conductor 
being  signalled  by  the  station  master  from  his  position,  or  some 
other  employee,  near  the  front  end  of  the  first  passenger  car? 
Whether  there  would  be  any  difficulty  or  not  the  rule  says  the 
signal  to  start  must  not  be  given  while  the  passengers  were 
getting  on  board,  and  that  neither  the  conductor  nor  the  station 
master  was  near  the  front  end  of  the  first  passenger  car 
where  the  rule  expressly  requires  that  one  of  them  should  have 
been,  and  it  is  reasonably  apparent  if  either  of  these  ofiicei's 
had  been  stationed  where  the  rule  expressly  required  an  officer 
to  be,  he  would  have  seen  the  passengers  approaching  the 
passenger  car  to  board  the  train,  and,  without  doubt,  could  and 
likely  would  have  prevented  the  accident  by  delaying  the  start- 
ing of  the  train  unt^il  the  passengers  were  on  board,  or  warning 
the  passengers  of  the  danger.  The  defendant  did  signal  start- 
ing the  train  without  knowing  whether  the  passengers  were 
getting  on  board  the  train  or  not,  for  from  his  position  on  the 
opposite  side  of  the  railway  he  could  not  know  whether  passen- 
gers were  getting  on  board  the  train  or  not  Such  a  proceeding, 
I  think,  may  very  reasonably  be  classed  as  negligence.  It  may 
not  be  immaterial  to  bear  in  mind  this  action  is  brought  against 
the  conductor  who  signalled  the  starting  of  the  train  and  not  as 
the  English  cases  are  against  a  company  for  the  negligence  of 
the  company's  servants. 

Then  as  to  contributory  negligence  by  reason  of  the  plaintiff 
having  attempted  to  board  the  train  while  it  was  moving. 
Rule  48 :  No  person  must  be  allowed  to  get  into  or  upon  or 
quit  any  car  after  the  train  has  been  put  in  motion  or  until 
it  stops.  Any  person  doing  so  or  attempting  to  do  so  has  no 
recourse  upon  the  Railway  Department  for  any  accident  which 
may  take  place  in  consequence  of  such  conduct  This  action 
does  not  happen  to  be  against  the  Railway  Department  Under 
this  rule  no  doubt  the  proper  officer  could  prevent  any  person 
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^^^'  from  getting  on  a  train  in  motioiu  It  did  not  appear  the 
H4LL  plaintiff  knew  of  this  regulation,  or  had  any  right  to  suppose 
HoFAPtiBir.  ^^^^  ^^  ?uch  a  rule.  The  conductor,  whose  duty  I  think  it 
was  to  see  the  passengers  get  on  board  properly,  and  that  there 
was  no  violation  of  any  of  the  railway  rules,  was  the  person  to 
whom  passengers  might  look  for  protection  and  direction.  He 
thought  proper  to  call  "  all  aboard,"  proved  to  be  a  signal,  a 
notice  for  the  passengers  to  get  on  board ;  also  proved  that 
after  giving  such  notice  he  thought  proper  not  to  allow  a 
reasonable  time  for  the  passengers  to  get  on  board  before  start- 
ing the  train.  The  witness  Goddard  says  the  "  all  aboard  "  was 
called  about  two  or  three  seconds  before  the  cars  started.  He 
was  pretty  sure  the  signal  was  given  before  the  cars  started^ 
but  there  was  no  chance  to  do  so;  a  smart  young  man  might 
have  got  into  the  passenger  car  between  the  time  the  order  was 
given  and  the  starting  of  the  car,  but  an  elderly  person  o?*  a 
woman  could  not  do  so.  One  of  the  defendants  witnesses, 
Downey,  says  the  call ''  all  aboard  "  and  the  starting  of  the  train 
were  so  near  together  that  he  could  not  tell  what  the  distance 
of  time  between  them  was.  In  cases  of  personal  injury  there 
must  of  necessity  be  a  contribution  to  the  injury  by  the  person 
injured.  The  fact  of  the  plaintiff  being  there  as  a  passenger 
was  such,  for  if  she  had  not  been  there  she  certainly  would  not 
have  been  injured.  This  contribution  must  be  an  illegal,  im- 
proper or  careless  act.  A  violation  of  the  rule  she  did  not 
appear  to  know  anything  about  would  scarcely  be  considered 
an  illegal  act.  By  Rule  1  a  copy  of  the  rules  and  regulations 
printed  on  a  sheet  and  framed  will  be  hung  up  in  every 
station,  conductor's  room,  engine  house,  repair  shop,  etc,  where 
it  will  be  open  for  inspection  hy  evei^j  employee  of  the  railway, 
and  no  plea  or  excuse  for  ignorance  of  the  rules  and  regula- 
tions will  be  admitted  should  any  employee  not  have  received 
a  copy.  This  part  of  the  rule  may  have  been  attended  to 
though  it  was  not  proved.  The  knowledge  of  the  rules  seems 
to  be  for  the  railway  officials  and  not  for  passengers.  Con- 
sidering part  of  Bule  48 :  No  person  must  be  allowed  to  get 
into  or  upon  or  quit  any  car  after  the  train  has  been  put  in 
motion  or  until  it  stops.  Does  this  not  imply  that  some  per- 
son is  to  be  at  the  car  to  prevent  passengers  getting  on  moving 
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trains  ?  The  124tb  Rule :  That  the  conductor  must  not  give  the  ^^^' 
signal  to  start  while  passengers  are  getting  on  board,  and  Hall 
should  when  making  it  stand  near  the  front  end  of  the  first  McFaj>dbn. 
passenger  car,  and  that  he  should  afterwards  pass  to  the  plat- 
form of  the  last  car  and  look  out  for  any  signal  that  may  be 
given.  A  rule  provided,  it  would  seem,  expressly  that  the  rail- 
way officials  should  be  in  a  position  to  prevent  passengers  get- 
ting on  the  train  when  in  motion,  and  which  rule,  if  observed, 
would  materially  protect  passengers  from  accident.  Fart  of 
rule  135  :  And  must  use  all  possible  means  to  prevent  passen- 
gers exposing  themselves  to  danger ;  and  Rule  17,  which  re- 
quires great  care  and  watchfulness  in  order  to  prevent  injury 
to  persons  or  damage  to  property,  and  where  a  doubt  may 
exist  as  to  the  proper  course  to  pursue,  they  must  take  the  safe 
side  and  not  run  unnecessary  risk.  (The  whole  of  which  rules 
seem  to  have  been  entirely  disregarded).  To  follow  the  direc- 
tion of  "  all  aboard,''  as  is  proved  the  invariable  signal  for  pas- 
sengers to  get  on  board  the  train  at  all  the  stations,  can  scarcely 
be  construed  into  such  an  improper  or  careless  act  as  would 
preclude  the  plaintiff  from  recovering  on  the  ground  of  con- 
tributory negligence.  When  the  signal  was  given  to  start,  the 
conductor  should  have  been  at  his  post  to  prevent  paasengers 
getting  on  the  moving  train.  Again,  when  the  signal  to  get 
on  board  was  given,  the  plaintifi*  was  bound  to  use  all  reason- 
able expedition  in  getting  on  board.  She  was  not  sure  whether 
the  cars  were  moving  when  the  "  all  aboard  **  was  called,  having 
been  called  on  to  get  on  board  by  the  conductor,  and  in  acting 
upon  such  call  and  quickly,  I  do  not  think  she  was  required  to 
exercise  the  same  amount  of  consideration  as  if  there  was  time 
for  reflection  upon  the  danger  of  boarding  a  car  in  motion. 
Plaintiff  could  not  say  whether  the  train  was  moving  when  the 
conductor  called  "  all  aboard."  On  cross-examination  she  said 
the  cars  were  going  pretty  fast  when  she  tried  to  get  on.  la 
her  direct  examination  she  says  there  was  a  jolt  of  the  car,  her 
foot  slipped  and  she  fell  between  the  platform  and  the  car. 
The  train,  it  would  appear,  had  not  time  to  have  got  in  any- 
thing like  rapid  motion.  The  responsibility  under  the  circum- 
stances of  the  present  case  should  rather  rest  upon  the  con- 
ductor who  gave  the  call  to  the  passengers  to  get  on  board,  and 
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^882.  who  should  have  been  at  his  post  near  the  front  end  of  the 
Hall  first  passenger  car  to  see  passengers  were  not  allowed  to  get  on 
McFaddex.  "w^il®  ^^6  cars  were  in  motion,  and  against  whom  the  action  is 
brought.  In  Bobson  v.  North  Eastern  By.  Co.,^  referring  to 
Bridges  v.  N(yrth  London  By.  Co.^'  Lord  Coleridge,  C.  J.,  says : 
"  It  may  be  said  that  the  view  of  the  House  of  Lords  is  that  in 
these  cases  if  there  is  any  evidence  at  all  it  is  for  the  jury  and 
not  for  the  judge  to  say  whether  there  was  any  negligence  on 
the  part  of  the  company."  Lord  Coleridge  distinguished 
Siner's  case,  L.  R  3  Ex.,  150  and  4  Ex.,  117,  from  the  case  in 
hand,  as  in  the  fonner  case  there  was  not  an  invitation  for  the 
passengers  to  alight.  In  Cockle  v.  London  and  South  Eastern 
By.  Co.y^  in  such  a  state  of  circumstances  the  passenger  was 
justified  in  getting  out,  and  there  was  evidence  of  negligence 
on  the  part  of  the  company.  The  Lord  Chief  Justice  there 
says,  page  326 :  *'  The  foregoing  case  appears  to  us  in  point  to 
the  present  as  establishing  that  an  invitation  to  passengers  to 
alight  on  the  stopping  of  a  train  without  any  warning  of  dan- 
ger to  a  passenger  who  is  so  circumstanced  as  not  to  be 
able  to  alight  without  danger,  svtAih  danger  not  bemg  insible 
and  apparent  amounts  to  ^negligence."  His  Lordship  proceeds : 
"  It  is  not  necessary  here,  any  more  than  in  Praeger  v.  Bristol 
and  Exeter  By.  Co.,*'  to  say  what  would  be  the  effect  if  a  pas- 
senger should  alight  ^vhen  the  danger  was  visible  and  appaitnt 
as  wftere  a  passenger  gets  out  in  broad  day  trusting  to  his 
ability  to  overcome  the  dijfficulty.  In  the  case  before  us  the 
place  where  the  plaintiff  was  left  to  get  out  was  not  lighted, 
and  she  could  not  see  and  was  not  aware  of  the  interval  which 
separated  the  carriage  from  the  platform,  and  got  out  believing 
she  was  about  to  step  on  to  the  platform.  We  think  that  the 
leaving  a  carriage  which  has  been  brought  up  to  a  place  at 
which  it  is  unsafe  for  a  passenger  to  alight,  under  circumstances 
which  waiTant  the  passenger  in  believing  that  it  is  intended 
he  shall  get  out,  and  that  he  may  therefore  do  so  with  safety 
without  any  warning  of  his  danger,  amounts  to  negligence  on 
the  part  of  the  company,  for  which  ai  least  in  the  absence  of 
contributory  negligen^ce  on  the  part  of  the  passengei\  action  may 
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be  maintaiTi^"  Referring  to  Bridges  v.  North  London  Ry,  1882. 
Co.,^  his  Lordship  says,  page  327 :  "In  that  case  there  was  no  Hall 
evidence  that  the  train  had  come  to  a  final  stand  still,  or,  in  mgF^pbn. 
other  words,  anived  at  the  point  where  the  company's  servants 
intended  the  passengers  to  alight.  The  question  therefore  was 
whether  there  was  evidence  of  anything  done  by  the  company's 
servants  which  induced  the  passengers  to  believe  it  had  so 
arrived  and  act  on  that  belief."  Here  the  train  was  about 
leaving,  and  unless  the  plaintiff  got  on  board  when  notified  to 
do  so  by  the  conductor  she  must  have  been  left  behind.  By 
rule  3  every  employee  shall  make  himself  thoroughly  acquainted 
with  the  rules  and  regulations  of  the  railway.  Rule  17. — The 
employees  of  the  railway  are  to  exercise  great  care  and  watch- 
fulness in  order  to  prevent  injury  to  persons  or  damage  to 
property,  and,  when  a  doubt  may  exist  as  to  the  proper  course 
to  pursue,  they  Taust  take  the  safe  side  and  not  run  any  risk 
vjhcUever.  In  Dublin^  Wicklow  and  Wexford  Ry,  Co.  v.  Slat- 
tery,^  Lord  Hatherley  says :  "I  will,  in  the  first  place,  state  my 
concurrence  with  Mr.  Justice  Barry's  opinion  in  the  Court  below, 
(Ir.  Rep.  10  Com.  Law,  at  page  270),  viz:  when  once  a  plaintiff 
has  adduced  such  evidence  as  if  uncontradicted  would  justify 
and  sustain  a  verdict,  no  amount  of  contradictory  evidence  will 
justify  the  withdrawal  of  the  case  from  the  jury.  But.I  con- 
cur also  in  the  opinion  expressed  by  Chief  Baron  Palles,  (Ir. 
Rep.  10  Com.  Law,  287,)  that  when  there  is  proved  as  part  of 
the  plaintiff's  case,  or  proved  in  the  defendant's  case,  and 
admitted  by  the  plaintiff  an  act  of  the  plaintiff,  which  per  se 
amounts  to  negligence,  and  when  it  appears  that  such  act  caused 
or  directly  contributed  to  the  injury,  the  defendant  is  entitled 
to  have  the  case  withdrawn  from  the  jury."  The  invitation  to 
go  on  board  would  have  similar  effect  as  to  alight.  Had  there 
been  anything  amounting  to  evidence  for  the  proof  of  an  invi- 
tation to  alight  in  B^^idges  v.  North  London  Ry.  Co.,  a  very 
different  conclusion  probably  would  have  been  arrived  at. 
Here  there  was  a  specific  invitation,  a  notice  for  the  passengers 
to  get  on  board,  one  that  is  always  adopted,,  as  appears  from 
the  evidence,  at  all  the  stations,  and  for  the  pui^ose  of  notify- 
ing the  passengers  to  get  on  board,  so  understood  and  acted 
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^^^  upon,  and  found  by  the  jury  in  the  present  case  to  be  a  notice 
Hall  to  passengers  to  get  into  the  cars.  Cockle  v.  London  and  SotUh 
McFaddek.  -^cwfe^'w  Ry.  Co,,  as  already  mentioned,  clearly  justifies  a  pas- 
senger in  alighting  if  the  carriage  is  brought  to  and  left  at  a 
place  under  circumstances  which  warrant  the  passenger  in 
believing  it  is  intended  he  shall  alight.  Applying  the  same 
reason,  why  should  not  a  specific  notice  to  the  passengers  to 
get  on  board  be  a  justification  for  the  passengers  to  get  on 
board  ?  We  have  the  plaintiff  with  a  ticket  that  entitles  her  to 
a  first-<:lass  passage  waiting  to  get  on  board  and  notified  to  get 
on  board  by  a  railway  official,  who  had,  I  think,  JuU  authority 
to  give  such  notice,  and  the  plaintiff,  in  accordance  with  such 
notice,  endeavoring  to  get  on  board.  In  doing  so,  by  reason  of 
an  alleged  too  hasty  ordering  the  cars  in  laotion  by  the  official, 
she  complains  to  have  sustained  a  damage  for  which  I  think 
she  is  entitled  to  recover,  unless  she  has  so  contributed  to  the 
injury  as  to  preclude  her  right  to  recover.  It  is  evident  the 
cars  were  in  motion,  and  doubtless  it  is  a  very  dangerous  lisk 
to  attempt  getting  on  a  train  when  in  motion.  It  is,  however, 
not  likely  she  appreciated  the  extent  of  the  risk,  or,  in  all  proba- 
bility, she  would  not  have  attempted  it.  Having  been  notified 
to  get  on  board,  and  having  obeyed  the  notification,  and  the  jury 
having  found  it  was  not  negligence  on  the  part  of  the  plaintiff 
attempting  to  get  on  the  train  while  in  motion,  and  that  fact  did 
not  contribute  to  the  accident,  though  I  am  free  to  confess  I 
have  some  doubts  in  the  matter,  I  am  not  prepared  to  say  the 
verdict  should  be  interfered  with  on  this  ground.  The  jury 
arrived  at  a  similar  finding  on  the  previous  trial.  I  find  in 
the  notice  of  motion  for  a  new  trial  a  proposition  that  the 
learned  Chief  Justice  should  have  directed  the  jury  that  there 
was  such  contributory  negligence  as  precluded  the  plaintiff 
from  recovering,  a  proposition  I  do  not  accede  to.  I  do  not 
find  complaint  of  anything  the  Chief  Justice  said  or  omitted 
to  say  as  to  what  would  prevent  any  apparent  contributory 
negligence  from  preventing  her  recovering  damages.  If  the 
law  establishes  tho  hard  and  fast  rule  that  a  plaintiff  cannot 
recover  damages  for  an  injury  sustained  by  reason  of  getting 
on  board  a  train  in  motion,  no  matter  what  the  surrounding 
circumstaoees  may  be  or  \^hat  the  emergency,  and  that  created 
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by  the  defendant  himself,  there  is  an  end  of  the  matter.  But  1^^* 
if  the  law  is  that  whei*e  an  official  having  the  control  of  the  Hall 
train,  which  I  think  the  conductor  had,  after  receiving  notice  mcFaddxk. 
from  the  station  master  to  start  the  train,  notifies  a  passenger 
to  get  on  board  though  the  cars  are  in  motion,  and  in  obedience 
to  such  notice  the  passenger  does  attempt  to  get  on  board  and 
sustains  damage  by  reason  of  endeavoring  to  get  on  board  in 
obedience  to  such  notice,  the  obedience  to  the  conductor  s  notice 
is  not  'per  oe  such  contributory  negligence  as  will  preclude  a 
recovery  of  damages,  though  the  cars  are  in  motion.  I  think 
the  more  reasonable  view  is  that  under  all  the  surrounding 
circumstances,  the  emergencies  of  the  case,  the  matter  should 
be  a  subject  peculiarly  for  the  consideration  of  the  jury,  and 
they  should  decide  whether  there  was  contributory  negligence 
to  preclude  a  recovery  under  existing  circumstances.  The  jury 
having  ignored  contributory  negligence  on  the  plaintiffs  part, 
I  am  not,  while  confessing  a  feeling  of  doubt  on  the  point, 
prepared  to  ignore  the  finding  of  the  jury.  Then  as  to  plain- 
tiff only  having  a  claim  to  be  enforced  by  petition  of  right  on 
the  contract  to  carry  from  Sussex  to  Penobsquis,  whatever 
claim  the  plaintiff  might  have  in  this  form  I  do  not  see  any- 
thing to  prevent  her  recovering  against  the  conductor  himself 
for  damage  caused  by  his  negligence.  The  damages,  $2,000,  do 
not  seem  to  me  to  be  excessive  under  the  evidence,  if  they  were 
larger  than  I  might  be  disposed  to  assess  them  at  if  I  had  been 
on  the  jury  which  I  do  not  mean  to  say  they  are.  Morton  v. 
Bardetty^  as  decided  by  a  majority  of  the  Court  seems  to 
preclude  our  interfering  with  the  verdict  on  the  ground  of 
excessive  damages.  Any  question  of  wilfulness  scarcely  arose 
in  that  case.  The  plaintiff  took  the  course  he  did  for  the  pur- 
pose of  testing  his  right  to  get  off  and  on  at  different  stations 
on  a  through  ticket,  and  the  action  was  to  determine  such 
right.  The  points  I  have  remarked  upon  seem  to  me  to  cover 
all  that  is  necessary  for  the  decision  of  the  case.  I  see  nothing 
in  the  others  to  require  interfering  with  the  verdict.  I  do  not 
see  sufficient  grounds  for  disturbing  the  verdict. 

Weldon,  J.    This  is  an  action  against  the  defendant,  a  con- 
ductor of  a  train  of  the  Intercolonial  Railway  from  Saint  John 
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^^^»  towards  Moncton,  for  negligence  in  starting  the  train  from 
Hall  Sussex  towards  Moncton,  the  plaintiff  being  a  passenger  from 
McFadden.  Sussex.  The  railway  belongs  to  the  Dominion  Government. 
The  regulations  to  guide  the  station  ma.sters  and  conductors 
are  laid  down  in  Statutes  of  Canada,  1877,  appendix  cii.  The 
train  of  which  the  defendant  was  conductor  was  a  long  one, 
consisting  of  seventeen  freight  cars  and  two  passenger  cars — 
first  and  second.  The  train  arrived  ten  minutes  late.  The 
plaintiff  had  been  waiting  on  the  platform  in  company  with 
another  person,  Mrs.  Freeze.  A  passenger  who  came  up  in  the 
train  from  Saint  John  to  Sussex  in  the  first  class  car  got  out 
on  the  platform,  went  to  McLean's,  got  his  dinner  and  returned 
to  the  car.  The  conductor  came  out  of  McLean's.  Not  being 
able  to  give  the  signal  at  Sussex  station  from  the  platform,  he 
crossed  the  train  to  the  opposite  side  to  give  the  signal  to  the 
driver  to  start.  Saw  no  person  making  for  the  train  to  get  on 
board.  A  train  of  the  length  of  19  cars  would  not  start  verv 
quickly  on  account  of  the  couplings.  "All  on  board"  was  called 
out  by  the  conductor  as  he  passed  through  the  train  to  give  the 
signal.  The  train  began  to  move  after  the  signal  was  given. 
Mrs.  Freeze  was  ahead  of  the  plaintiff  going  into  the  car  when 
she  heard  "  all  aboard  "  called  by  the  defendant.  She  stepped 
on  to  the  car,  and  plaintiff  following  her  to  get  on  the  car,  her 
foot  slipped,  and,  having  a  parcel  in  her  right  hand,  caught  the 
up  and  down  railing  with  her  left  hand  ;  she  fell  between  the 
platform  and  car,  and  sustained  the  injury  for  which  this  action 
is  brought  to  recover  compensation. 

The  defendant  contends  that  he  is  not  liable  in  this  action, 
having  followed  out  the  directions  of  the  regulations  prescribed 
by  the  Government,  that  having  brought  the  train  of  which  he 
had  charge  to  the  railway  station  as  near  as  he  could  get,  bis 
duty  there  ended.  The  train  being  a  very  long  one,  the  plat- 
form not  being  of  sufficient  length,  to  bring  the  passenger  car 
np  to  the  platform  was  impracticable,  and,  if  only  the  forward 
part  of  passenger  car  could  come  to  platform,  was  no  fault  of 
his.  It  belongs  to  the  Government  to  have  the  platform  long 
enough  to  embrace  the  pessenger  car.  The  platform  was  not 
provided  by  the  defendant ;  he  was  merely  a  servant  of  the 
Government.     His  duty  ended  when  the  train  reached  the 
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station,  the  head  of  the  train  extending  to  the  highway. ????i__ 


Whether  the  rear  of  train  came  to  platform  or  not  was  not  a       Hall 
matter  for  which  he  could  be  made  liable,  the  defect  was  in   MiFaddkn. 
the  length  of  the  station,  which  he  could  not  control.     The 
question  theni8,cau  thedefendantl)e  madeliableunlesshcviolates 
the  regulations  made  for  his  guidance,  and  thus  be  guilty  of  a 
misfeasance  which  produced  the  injury  complained  of. 

The  defendant's  duty  ended  when  the  train  arrived  at  the 
station,  and  did  not  commence  again  until  he  had  orders  or  a 
signal  from  the  station  master,  when  he  must  give  the  signal 
to  the  engine-driver  to  go  ahead.  At  the  Sussex  station,  from 
the  length  of  this  train,  the  conductor  could  not  give  the  signal 
to  the  driver.  The  head  of  this  train  curves  from  the  station, 
and  the  conductor  had  to  pass  through  the  second  class,  or 
baggage  car,  to  the  opposite  side,  to  give  the  signal.  He  saw 
no  passengei's  in  the  act  of  getting  on  board,  and  after  passing 
through  the  car,  and  where  he  could  give  the  signal  to  the 
driver,  he  gave  it.  The  124th  regulation  says:  "They  (the 
conductors)  must  not  give  the  signal  to  start  while  passengers  are 
getting  on  board,  and  should,  when  making  it,  stand  near  the 
front  end  of  the  first  passenger  car,  and  then  pass  to  the  plat- 
form of  the  last  car."  Thei'e  is  nothing  in  the  regulation  stat- 
ing on  which  side  of  the  car  the  conductor  must  stand.  It  is  quite 
evident  to  me  he  must  stand  on  that  side  of  the  car  from  which 
he  could  make  a  signal  to  the  driver.  No  other  construction 
can,  I  think,  be  given  to  this  regulation,  and  I  am  of  opinion 
that  his  doing  so  was  not  a  wrongful  act  by  him  and  would 
not  be  a  misfeasance.  MoHon  v.  Bartlett^  does  not  apply  to 
this  case ;  there  a  trespass  was  committed  on  the  person  of  the 
plaintiff  by  the  defendant.  In  the  present  case  no  such  act 
was  done  by  the  defendant,  but,  seeing  no  person  to  get  on 
board  the  cars  from  the  platform,  he  passed  into  the  cars  to 
enable  him  to  give  the  signal  to  the  driver,  and  must  have 
been  at  the  head  of  the  car  through  which  he  passed,  in  com- 
pliance with  the  regulation.  The  defendant  had  no  power  to 
change  the  position  of  the  cars  or  train  when  he  had  his  orders 
from  the  station  master  to  start.  It  is  no  part  of  the  con- 
ductor's duty  to  call  out  "  all  on  board  "  by  the  regulations  and 
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1882.  orders  for  his  guidance ;  and  therefore  the  meaning  to  attach 
Hall  to  those  words  could  not  be  for  the  train  to  wait  a  reasonaLIe 
McFadden.  ^^^^  ^^^  ^^®  passengers  to  get  on  board.  Who  was  to  judge  of 
the  reasonableness  of  the  time  ?  The  regulation.  No.  4G,  di- 
directs  passengers  to  purchase  tickets  at  least  five  minute 
before  the  advertised  time  of  the  departure  of  the  train.  This 
train  was  not  up  to  time  on  its  arrival  at  the  station,  being  ten 
minutes  behind,  and  therefore  the  announcement,  *'all  on  board," 
could  not  apply  to  the  plaintiff  who  was  waiting  for  the  train. 
That  the  fore  end  of  the  passenger  car  was  up  to  the  platform 
when  the  train  arrived,  there  can  be  no  doubt,  and  so  the 
jury  find.  Thomson,  a  passenger,  says :  "  I  got  out  on  the 
platform."  Chesley  says  the  same,  and  the  defendant  says: 
"  I  came  there  myself  with  Mr.  Thomson."  The  train  was 
left  there.  The  duty  of  the  conductor,  the  defendant,  then 
ceased,  until  the  station  master  directed  him  to  start. 

I  am  unable  to  discover  any  negligence  on  the  part  of  the 
defendant  to  amount  to  a  misfeasance  or  any  violation  of  his 
duty.  But  it  is  urged  the  question  of  negligence  mast  be  left 
to  the  jury.  It  may  be  so  in  actions  against  the  railway  com- 
pany, but  that  is  a  disputed  point.  It  can  hardly  be  said  that 
there  was  evidence  of  any  negligence  on  the  part  of  the  defend- 
ant. He  brought  the  train  to  the  station.  He  left  it  there. 
He  was  absent  15  or  20  minutes.  When  he  received  his  orders 
from  the  station  master  he  started  the  train.  There  was  time 
for  all  passengers  who  were  waiting  for  the  train  coming, 
which  was  due  and  after  time,  to  be  on  board.  He  saw  none. 
He  gave  the  signal  to  start  from  the  only  point  he  could  see 
the  driver. 

In  Tuffy.  Wai^man,^  the  proper  question  for  the  jury  is  there 
laid  down,  viz. :  whether  the  damage  was  occasioned  entirely 
by  the  negligence  or  improper  conduct  of  the  defendant,  or 
whether  the  plaintiff  himself  so  far  contributed  to  the  mis- 
fortune by  his  own  negligence  or  want  of  ordinary  and  common 
care  and  caution,  that  but  for  such  negligence  or  want  of  ordi* 
nary  care  and  caution  on  his  part  the  misfortune  would  not 
have  happened. 

In  Fordham  v.  The  London,  Brighton  and  South  Coast  Ry, 
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Co.^     "  In  an  action  against  a  railway  csompany  for  an  injury        ^^2. 

occasioned  by  the  negligence  of  the  guard  of  a  train,  the  evi-       Hall 

dence  was  that  the  plaintiff  in  getting  into  a  railway  carriage   mcfIdden 

put  his  hand  on  the  hinged  side  of  the  door  of  the  carriage 

which  was  standing  open,  and,  before  he  had  got  quite  in  and 

taken  his  seat,  the  guard  came  and  without  any  warning  slam- 

med  the  door  uponTe  plaintiffs  hand  and  so  jammed  it  be- 

tween  the  door  and  the  door  post.    It  appeared  from  the 

plaintiff's  evidence  at  the  trial  that  there  was  no  handle  to  get 

into  the  carriage  by,  or  at  least  none  that  could  be  seen,  it 

being  dark  at  the  time.    Held,  affirming  the  decision  of  the 

court  below  that  there  was  evidence  of  negligence  on  the  part 

of  the  defendants,  and  there  was  not  such  clear  evidence  of 

contributing  negligence  on  the  part  of  the  plaintiff",  that  the 

judge  at  the  trial  ought  to  have  withdrawn  the  case  from  the 

jury-" 

This  case  shows  two  acts  by  the  defendants:  that  of  no 

handles  to  assist  passengers,  and  the  guard  slamming  the  door 

without  warning. 

The  case  of  Ridiardson  v.  The  Metropolitan  By.  Co.,^  is 
similar  to  the  last  case  cited,  injury  to  the  hand,  but  the  guard 
gave  due  warning  before  shutting  the  door.  The  Court  held 
the  accident  was  attributable  solely  to  the  plaintiff^,  and  there 
was  no  evidence  of  negligence  by  the  defendants,  and  that  there 
was  evidence  of  negligence  by  the  plaintiff! 

In  Siner  and  wife  v.  The  Great  Western  Ry.  Co.,^  the  plain- 
tiffs were  passengers  on  an  excursion  train  of  the  defendants. 
On  arriving  at  the  station  for  which  they  were  bound,  the 
train  being  longer  than  the  platform,  some  of  the  carriages,  the 
one  on  which  the  plaintiffs  were,  stopped  at  a  point  beyond  the 
platform.  It  was  then  daylight.  The  plaintiffs  were  neither 
told  to  get  out  nor  remain  in  the  carriage.  There  was  no  ser- 
vant on  hand.  Other  passengei's  got  out,  and  after  waiting  a 
few  minutes  the  male  plaintiff  got  out.  His  wife,  taking  both 
his  hands,  jumped  as  carefully  as  she  could  from  the  iron  step 
to  the  ground,  and,  in  so  doing,  sustained  the  injuiy  for  which 
this  action  was  brought.  No  offer  was  made  to  back  the  train 
so  as  to  bring  the  carriage  to  the  platform,  but  no  request  was 
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^S82.        made  to  the  defendants*  servants  to  do  so.     It  was  not  shewn 

Hall        that  the  length  of  the  platform  at  the  station  was  inadequate 

McFadden.   ^  *^^  ordinary  traffic  of  the  place.     Held  by  Byles,  Mellor, 

Montague  Smith  and  Hannen,  J  J., — Keating,  J,,  dissent  ieiite, — 

that  the  accident  arose  from  the  acts  of  the  plaintiff,  and  there 

was  no  evidence  on  the  defendants'  part  to  le^ve  to  the  jury. 

In  Cockle  v.  Tfie  South  Eastern  My.  Co.,^  there  the  engine 
driver  drew  up  the  train  short  of  the  proper  place,  so  that  the 
last  carriage,  in  which  was  the  plaintiff,  was  opposite  to  the 
receding  portion  of  the  platform.  There  was  no  light  at  this 
end  of  the  platform,  which  was  lighted  only  at  the  other  end. 
The  train  having  stopped  for  a  few  seconds,  but  the  name  of 
the  station  was  not  called  out,  the  plaintiff  opened  the  door, 
stepped  out,  and  fell  into  the  chasm  between  the  carriage  and 
the  platform  and  was  injured.  Among  those  who  came  to  help 
the  plaintiff  was  an  inspector,  who  said  it  was  the  driver's  fault 
in  drawing  up  short,  and  the  train  eventually  proceeded  from 
the  six)t  without  drawing  up  further.  Held  bj'  Bovill,  C.  J., 
and  Brett,  J.,  that  there  was  evidence  for  the  jury  of  an  invita- 
tion to  alight  and  negligence  of  the  defendants,  without  con- 
tributory negligence  of  the  plaintiff,  while  Keating,  J.,  and 
Montague  Smith,  J.,  held  a  contrary  opinion. 

In  Gee  v.  Tlie  Metropolitan  Railway,'  there  the  plaintiff,  in 
company  with  his  brother,  was  travelling  on  an  underground 
railway.  The  question  which  the  jury  had  to  consider  from 
the  evidence  was  whether  the  defendants  had  not,  when  the 
train  left  the  station,  failed  to  see  that  the  door  was  properly 
fastened  in  the  ordinary  manner  in  which  such  doors  are 
fastened.  Kelly,  C.  B.,  says  :  "  I  think  it  was  their  duty  to 
see  that  the  door  was  fastened  before  it  left  the  station,  and 
the  fact  that  it  flew  open  was  evidence  that  it  was  not  properly 
fastened.  The  degree  of  pressure  applied  by  the  plaintiff  was 
not  sufficient  to  account  for  its  flying  open."  Grove,  J.,  says : 
"  We  may  assume  that  it  was  the  ordinary  case  of  a  railway 
door  which  shuts  from  the  outside  and  can  only  be  conveniently 
shut  from  the  outside.  Such  a  door  is  jammed  to  with  such 
force  to  enable  the  latch  to  fill  and  hold  the  door  firm,  and  it 
would  be  extremely  inconvenient  if  it  had  to  be  shut  by  the 
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passengers  inside.     This  being  the  ease,  the  ordinary  duty  of        1882. 
the  servants,  when  a  train  leaves  the  station,  would  be  to  shut        Hall 
and  firmly  fasten  the  latch  of  the  door,  and  they  are  deviating   mcFadden. 
from  their  ordinary  practice,  and,  I  think,  their  ordinary  duty, 
if  they  omit  to  shut  the  doors."     Brett,  J.,  says  :  "  I  apprehend 
negligence  consists   in   this :  that  where  something  happens 
which  would  not   in   the   ordinary  course  happen,  if  ordinary 
care  and  skill  were  used,  there  is  evidence  on  which  a  jury 
may  find  that  there  is  negligence  on  the  part  of  the  defendant. 
Now  here  a  railway  door  upon  a  slight  pressure  fliers  open. 

*  *  *  I  think,  therefore,  there  was  evidence  on  which  a 
jury  might  properly  find  that  there  was  negligence  on  the  part 
of  the  company's  servants." 

In  this  case  the  fault  was  that  of  the  porter  in  not  having 
the  door  properly  fastened,  and  for  which  the  company  were 
liable.  No  c&se  can  be  found  where  the  servants  of  a  railroad 
company  are  held  liable,  or  an  action  has  been  maintained 
against  them.  Morton  v.  Bartlett  was  a  trespass  for  a  personal 
wrong.  An  Act  of  the  Legislature  was  passed  to  make  the 
Commissioners  of  this  railway,  when  owned  by  the  Province, 
liable  in  actions  for  negligence  in  conducting  the  trains  which 
ran  prior  to  Confederation.  When  the  railway  became  the 
property  of  the  Dominion  Government,  their  employees  on 
the  railway  were  bound  to  obey  the  regulations  made  by  the 
Government,  and  they  were  not  personally  liable  for  carrying 
out  such  regulations. 

The  case  of  Bridges  v.  Tlte  North  London  R,  Co.,^  on  appeal 
to  the  House  of  Lords, — The  case  had  been  tried  before  Black- 
burn,  J.,  who  being  of  opinion  that  there  was  no  evidence  of 
negligence  for  the  jury  nonsuited  the  plaintifi*,  but  owing  to  a 
strong  opinion  expressed  by  the  jury  in  her  favor  the  learned 
judge  reserved  leave  for  the  plaintifiT  to  enter  a  verdict  in  her 
favor,  if  the  Court  should  be  of  opinion  there  was  any  evi- 
dence of  negligence  on  the  part  of  the  defendants  which  ivould 
properly  be  left  to  the  jury,  and  took  the  opinion  of  the  jury 
what  would  be  proper  damages.  Liberty  was  given  for  the 
Court  to  draw  any  inferences  or  find  any  facts  from  the  facts 
stated  in  the  case.    The  Court  of  Queens  Bench  sustained  the 
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^^-'  ruling  of  Mr.  Justice  Blackburn  that  there  was  no  evidence  for 
Hall  the  jury.  The  case  was  appealed  to  the  Exchequer  Chamber. 
McFaddek.  ^ou^  Judges  affirmed  the  decision  of  the  Queen  s  Bench,  three 
Judges  dissenting.  From  that  decision,  an  appeal  was  taken 
to  the  House  of  Lords.  The  following  question  was  submitted 
to  the  Judges : — ^"Whether  on  the  facts  stated  in  the  special 
case  and  having  regard  to  the  liberty  thereby  given  to  the 
Court  to  draw  any  inference  or  find  any  fact  from  the  facts 
therein  stated,  there  was  eyidenoe  of  negligence  on  the  part  of 
the  respondents  which  ought  to  have  been  left  to  the  jury." 

The  Judges  gave  their  opinions  in  favor  of  the  plaintiff. 
Baron  Pollock  in  his  judgment  says : — "I  do  not  think  it  neces- 
sary for  the  decision  of  the  question  put  by  your  Lordships,  that 
the  courts  should  be  able  to  say  exactly  how  the  accident  hap- 
pened ;  but  I  may  be  permitted  to  say  that  judging  from  the 
statement  in  this  case,  and  from  the  place  and  from  such  infer- 
ences as  I  draw  from  both,  I  feel  satisfied  that  the  accident 
happened  through  negligence  of  the  defendants  or  their  serv- 
ants in  not  having  some  person,  either  guard,  porter,  policeman 
or  some  other  person,  either  by  voice  or  light  to  prevent  pas- 
sengers from  running  the  risk  of  falling  on  the  heap  of  hard 
rubbish  which  lay  alongside  of  the  hinder  carriage  of  the  train 
on  the  night  in  question. 

"  It  is  however  unnecessary  to  decide  whether  a  verdict  for 
the  plaintiff  on  this  ground  would  have  been  one  in  which  if  I 
had  been  on  the  jury  I  should  have  concurred.  It  is  enough  to 
say  that  in  my  judgment  there  was  evidence  upon  which  a 
jury  might  reasonably  find  that  the  accident  happened  wholly 
through  the  negligence  of  the  defendants  in  not  providing  for 
the  safe  alighting  of  passengers  at  that  place,  on  that  night, 
and  under  those  circumstances." 

Brett,  J.,  says : — "  The  cases  to  which  your  Lordship  s  ques- 
tions refer  are  cases  in  which  a  passenger  by  railway  brings  an 
action  against  the  Railway  Company  to  recover  damages  for 
injuries  alleged  to  have  been  incurred  by  reason  of  the  negli- 
gence of  the  defendants  or  their  servants.  What  is  the  direc- 
tion in  point  of  law  which  ought  to  be  given  to  the  jury  at 
the  trial  ?  It  is  thb — that  the  plaintiff  founds  his  claim  upon 
an  allegation  that  he  has  suffered  injury  by  means  of  the 
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negligence  of  the  defendants  or  their  servants.    If  he  has  so       ^^82. 
suffered  from  such  a  cause  his  claim  is  well  founded,  because  it       Hall 
is  an  implied  part  of  the  contract  of  carriage  that  the  company   mcFadden. 
and  their  servants  will  use  reasonable  care  and  skill  in  the 
conveyance  of  the  passengers  to  their  agreed  destination.    And 
if  the  company  or  their  servants  have  been  negligent  or  want- 
ing in  reasonable  skill  in  the  conveyance,  and  the  passenger 
has  been  injured,  then  there  has  been  a  breach  of  contract  for 
which  the  company  are  liable  and  for  which  the  passenger  is 
entitled  to  compensation.'' 

I  refer  to  the  opinions  of  these  two  eminent  Judges  to  shew 
the  mixed  character  of  the  action  for  negligence  made  up  of 
the  company  and  their  servants,  and  that  is  the  negligence 
complained  of, — not  an  action  against  a  servant  who  may  have 
called  out  the  station  which  induced  the  passengers  to  get  out. 

Lord  Chelmsford,  in  giving  judgment,  says :  "  In  this  state 
of  things  I  will  point  to  your  Lordships  in  the  first  place  that 
there  are  some  state  of  facts  which  are  perfectly  clear  and 
admit  of  no  dispute.  It  is  perfectly  clear  that  before  this 
accident  occurred  the  train  had  come  to  a  stand  still.  It  is 
perfectly  clear  that  the  carriage  in  which  the  deceased  was 
seated  was  inside  of  the  tunnel.  It  is  equally  clear  that  there 
was  no  platform  opposite  that  part  of  the  tunnel  where  the 
carriage  stopped.  It  is  perfectly  clear  that  the  tunnel,  at  the 
place  in  question,  was,  even  on  a  clear  night,  imperfectly 
lighted  ;  and,  on  the  night  in  question,  the  tunnel  being  filled 
with  steam,  practically,  it  was  without  light.  It  is  perfectly 
clear,  if  the  deceased  in  that  state  of  things  got  out  in  the 
tunnel  opposite  the  rubbish,  he  was  exposed  to  the  imminent 
danger  of  receiving  a  fall  from  alighting  on  the  rubbish  heap, 
in  place  of  on  the  platform.  Up  to  that  point  it  appears  to 
me  that  there  neither  is  negligence  nor  evidence  of  negligence  to 
go  to  a  juiy."  His  Lordship  then  stated  what  other  evidence 
was  given,  which  was  a  passenger  heard  a  warning  "  keep  your 
seats,"  after  which  the  train  moved  to  the  station.  The  servants 
had  previously  called  "  Highbury,"  a  station  at  which  the  train 
was  intended  to  stop,  and  the  requisite  time  having  elapsed  for 
any  passenger  to  leave  the  carriage,  the  same  servants  corrected 
their  mistake  and  called  out  "  keep  your  seats'*  thereby  admit- 
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1S82.        ing  the  first  call  was  an  invitation  to  leave  their  seats,  and  this 


Hall  without  explanation  or  contradiction  from  the  other  side  was 
McFaddew.  evidence  which  should  go  to  the  jury  of  negligence  on  the  part 
of  the  company. 

The  case  of  BAdgcs  v.  The  North  London  Rail  way,  lays 
down  this  rule.  In  action  for  nerfisfence  the  rule  is  that  from 
any  given  state  of  facts  the  judge  must  say  whether  negligence 
can  legitimately  be  infeired,  and  the  jury  must  say  whether 
it  ouorht  to  be  inferred. 

In  Tlie  Metropolitan  Railway  v.  Jackson,^  on  appeal  to  the 
House  of  Lords,  the  action  was  brought  for  negligence  in  not 
safely  and  securely  carrying  the  respondent,  who  had  become 
a  passenger  on  the  appellants*  line  of  railway,  and  injuring  his 
thumb  by  the  act  of  the  appellants*  servants  in  suddenly  and 
negligently  closing  the  door  of  the  carriage  in  which  the 
respondent  was  travelling,  and  by  injuring  his  thumb  by  the 
violently  and  suddenly  closing  the  door ;  and  the  question  was 
whether  there  was  any  evidence  at  the  trial  of  this  negligence 
which  ought  to  be  left  to  the  jurj'.  Three  Judges  in  the  Com- 
mon Pleas  Division  held  there  was  no  such  evidence.  The 
Appeal  Court,  Cockburn,  L.  C.  J.,  and  Amphlett,  L.  J.,  held  the 
same,  aftd  Kelly,  C.  B.,  and  Bramwell,  L.  J.,  held  there  was 
not.  All  previous  cases  to  1878  were  referred  to.  The  Lord 
Chancellor  says :  "  There  was  not  at  your  Lordships*  bar  any 
serious  controversy  as  to  the  principles  applicable  to  a  case  of 
this  description.  The  judge  has  a  certain  duty  to  discharge 
and  the  jury  has  another  and  different  duty.  The  judge  has 
to  say  whether  any  facts  have  been  established  by  evidence 
from  which  negligence  may  be  reasonably  inferred.  The  jury 
has  to  say  whether  from  those  facts,  when  submitted  to 
them,  negligence  ought  to  be  inferred.  It  is  my  opinion 
of  the  greatest  importance  in  the  administration  of  justice 
that  those  separate  functions  should  be  maintained  dis- 
tinct. It  would  be  a  serious  inroad  on  the  province  of  a  jury, 
if,  in  a  case  where  there  are  facts  from  which  negligence 
may  be  reasonably  inferred,  the  judge  were  to  withdraw  the 
case  from  the  jury  on  the  ground  that  in  his  opinion  negligence 
ought  not  to  be  inferred,  and  it  would  on  the  other  hand  place 
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in  the  hands  of  a  jury  a  power  which  might  be  exercised  in  l^-- 
the  most  arbitrary  manner  if  they  were  at  liberty  to  hold  that  Hall 
nojrligonco  might  be  inferred  from  anystateof  facts  whatever."  m<Fai»i>eh. 
His  Lordship  then  proceeds  to  state  the  evidence  which  has 
been  given  in  tlie  (.^ourt  below  and  the  observations  of  the 
loarned  Judge.  He  then  goes  on  to  say  :  "  That  your  Lord- 
ships did  not  in  the  case  of  Bridges  lay  down.,  and  I  am  satis- 
fied did  not  intend  to  lay  down^  any  new  rule  on  this  subject. 
It  is  indeed  impossible  to  lay  down  any  rule  except  that  which 
at  the  outset  I  have  referred  to,  namely,  that  from  any  given 
state  of  facts  the  judge  may  say  whether  negligence  can  legiti- 
nmtely  be  inferred,  and  the  jury  w^hether  it  ought  to  be 
infeiTed."  The  Lords  O'Hagan,  Blackburn  and  Gordon  concur 
iriost  fully  in  the  opinion  expressed  by  the  Lord  Chancellor. 
The  judgment  appealed  from  was  reversed  and  a  non-suit 
ordered  to  be  entered. 

The  Counsel  for  the  plaintiff  contended  that  the  Court  decided 
after  the  first  trial  that  this  action  was  maintainable.  I  think 
they  In}'  down  no  such  decision.  Mr.  Justice  Duff  says  after 
recapitulating  certain  facts  as  proved  and  refening  to  Rohson 
V.  The  North  Eastern  Rciihvay  Covipanyy  that  principle  is 
applicable  to  the  present  case :  **  If  it  be  shewn  the  plaintiff 
w&s  at  the  station  before  the  time  mentioned  in  the  time  table 
for  departure  for  Penobsquis  had  elapsed,  and  she  had  been 
afforded  no  opportunity  of  getting  into  the  first  class  car  from 
the  platfonn,  there  being  no  such  evidence,  and  on  the  ground 
of  misdirection  he  thought  there  ought  to  be  a  new  trial." 
That  was  the  decision  of  the  Court  and  went  no  further  than 
that.  That  the  action  was  maintainable  for  negligence.  But 
Avhether  this  is  so,  after  carefull}'  reading  the  evidence,  I  feel 
bound  to  say  I  do  not  discover  from  the  same  any  negligence 
on  the  part  of  the  defendant  to  make  him  liable  in  this  action. 
That  the  plaintiff  did  sustain  an  injurj'-  there  can  l)e  no  doubt 
— but  vras  the  defendant  the  cause  of  it  ?  What  the  leno:th  of 
tlio  train  was  or  the  shortness  of  the  platform  at  the  station  he 
cannot  be  affected  by  this.  His  duty  is  to  bring  the  train  to 
the  station  and  his  obligation  and  responsibility  are  ended;  there 
is  no  doubt  of  that,  and  so  the  jury  find.  If  the  first  class  car 
or  any  other  car  was  removed  from  the  platform  the  defendant 
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is  not  answerable  for  that.  If  the  train  was  so  long  that  the 
passenger  car  could  not  remain  at  the  platfonn  while  the  con- 
ductor was  at  Ms  dinner,  he  is  not  liable  for  that,  for  the  train 
was  under  and  subject  to  the  station  master.  When  the  con- 
ductor had  his  orders  from  the  station  master  to  start  he  must 
obey,  subject  only  to  passcngoi-s  entering  the  cars.  The  rt-gu- 
lation  requires  the  conductor  to  be  at  the  front  end  of  the  lli-st 
passenger  car.  He  was  unable  to  make  a  signal  or  call  to  the 
driver  from  the  side  of  the  car  next  the  station  from  the  curve 
in  the  road,  and  had  from  necessity  to  pass  through  the  care  to 
the  opposite  side  to  give  the  signal.  This  would  not  be  a 
violation  of  the  regulation  124,  which  does  not  confine  the 
starting  of  the  train  or  giving  the  signal  from  any  particular 
side  of  the  train.  This  I  am  of  opinion  was  not  a  wrongful 
act  so  as  to  make  it  a  misfeasance.  The  call  of  "  all  aboard  " 
was,  I  should  judge,  "  all  aboard  "  to  mean  the  train  was  lead^^ 
to  start,  an  invitation  to  the  driver  and  other  employees  of  the 
railroad,  and  that  passengei's  should  take  their  seats ;  there  is 
nothing  in  the  regulation  to  intimate  such  a  call  necessary,  or 
that  passengers*  should  wait  for  the  call  beyond  the  time  the 
train  w^as  to  start.  The  train  arriving  later  than  the  tinic  fixed 
for  arrival,  passengers  should  have  been  ready  to  enter  the  cars 
on  arrival,  and  when  the  passengers  on  board  came  out  of  the 
cars.  What  length  of  time  the  cars  should  remain  at  the 
station  would  be  determined  by  how  many  were  ready  to  go 
on  board.  The  cars,  the  jury  find,  were  brought  to  the  plat- 
form on  coming  from  St.  John  to  Sussex,  and  there  the  duty  of 
the  conductor  ceased  ;  if  the  car  was  removed  from  the  platform 
afterwards  can  he  be  responsible  for  that  ?  Certainly  not- 
The  train  moved  when  he  called  out  "  all  aboard,"  or,  as  Mrs. 
Freeze  states,  it  was  moving  when  the  conductor  came  out  of 
the  station  and  called  out  "  all  aboard."  If  the  train  was 
moving  when  the  defendant  came  out  of  the  station  house  it 
was  no  act  of  his  which  caused  it  to  move,  and  on  that  ground 
no  fault  could  be  imputed  to  him.  The  train  as  he  left  it,  lie 
had  a  reasonable  ground  to  believe  he  would  find  it,  and  start 
it  according  to  directions.  He  saw  no  person  attempting  to 
get  into  the  cars  and  therefore  gave  the  signal  to  the  driver 
from  the  only  place  it  was  possible  to  do  so  from  the  head  of 
the  passenger  car, 
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The  defendant  having  done  no  more  than  carrying  out  the       ^^2. 
duty  required  by  the  regulation,  I  am  of  opinion  he  cannot  be       Hall 
made  liable  for  any  damage  a  passenger  receives  in  getting  on   mcFadden. 
or  off  cars.     There  must  be  some  misfeasance  on  his  part,  and 
no  responsibility  attaches  to  the  conductor  beyond  what  is  con- 
tained in  the  regulation,  and  unless  he  violates  those  he  is  not 
liable  in  this  action.     If  the  length  of  the  train  was  such  that 
the  passenger  car  which  would  be  in  the  rear  could  not  be 
brought  in  front  of  the  platform  to  enable  passengers  to  get  on 
and  off,  the  conductor  has  nothing  to  do  with  such  an  omission 
on  the  part  of  the  government  to  provide  such  accommodation 
for  the  passengers. 

The  question  as  to  the  mis-direction  of  the  learned  Chief 
Justice,  the  charge  would  properly  be  correct  if  it  had  been  an 
action  against  the  owner  or  proprietors  of  the  road.  All  actions 
in  the  Books  are  against  companies,  and  in  this  I  am  of  opinion 
the  learned  judge  laid  down  the  rules  applicable  to  their  case. 
Take  the  third  paragraph  in  the  printed  case.  "  If  the  first 
class  car  did  come  up  to  the  platform,  did  it  remain  there  a 
reasonable  time  to  enable  passengers  to  get  on  board  from  the 
platform?"  The  defendant  brought  the  end  of  the  passenger 
car  to  the  platform,  from  which  he  and  the  passengers  landed 
at  the  platform.  The  defendant's  duty  then  ended.  Whether  it 
remained  there,  or  how  long,  was  no  part  of  the  defendant  s 
duty  to  ascertain.  It  ceased,  and  the  station  master  had  con- 
trol. The  train  being  of  such  length  that  the  passenger  car 
could  not  be  brought  up  to  the  platform  for  passengera — there 
was  no  liability  attaching  to  the  conductor  or  the  station 
master.  This  was  a  duty  of  having  proper  stations  belonging 
to  the  government,  and  I  am  of  opinion  that  part  of  the  charge 
may  have  led  the  jury  to  believe  it  was  the  duty  of  the 
defendant  to  have  this  done,  where  in  fact  it  appeared  the 
train  was  of  such  a  length  that  he  could  not  do  it,  and  if  the 
position  of  the  car  was  altered  after  the  defendant  left  it,  he 
was  not  liable  for  that. 

I  am  of  opinion  the  object  of  the  rule  requiring  the  passen- 
gei^  to  get  their  tickets  five  minutes  before  the  train  is  to  start 
evidently  conveys  the  impression  that  no  delay  is  to  take 
place.    The  call  *'  all  aboard  "  is  rather  to  intimate  the  passen- 
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^^^--  _  gei-s  are  on  board,  and  the  driver  receives  his  signal  if  he  can 

Hall  from  where  the  conductor  to  give  it  stands. 
Mc'Fadden'.  ^^  ^^  ^'^^  otlior  questions  as  to  the  plaintifi'  being  contribu- 
tory to  the  injury  she  received,  the  plaintiff  admits  the  cars 
were  in  motion  wlien  she  atteuipted  to  get  on  board ;  the  box 
which  she  had  in  her  right  hand  would  prevent  her  using  it, 
and  whether  two  hands  to  assist  a  person  in  entering  the  cars 
would  not  be  better  than  one.  I  may  not  be  able  to  arrive  at 
the  same  conclusion  which  the  jury  have  done. 

I  express  no  opinion  on  these  points,  but  fully  entertainifig 
the  opinion  that  the  defendant  is  not  liable  in  this  action,  I 
cj^nfine  myself  to  that — but  as  no  leave  was  granted  to  ent«r  a 
non-suit,  I  am  of  opinion  the  rule  should  be  made  absolute  for 
a  new  trial. 

Allen,  C.  J.  I  agree  with  the  majority  of  the  Court  as  to 
the.  plaintiff  s  general  right  to  maintain  the  action.  The  facts 
of  the  case,  and  the  authorities  bearing  on  the  question  have 
been  so  fully  considered,  that  it  is  unnecessary  for  me  to  refer 
to  them. 

As  to  the  question  of  contributoiy  negligence,  if  I  had  to 
determine  it,  it  is  quite  possible  that  I  should  not  have  come 
to  the  same  conclusion  as  the  jury  have  done  ;  but  it  was  a 
matter  for  them  to  decide,  and  they  have  negatived  it. 

The  damages  are  probably  larger  than  I  would  have  been 
disposed  to  give,  particularly  in  the  absence  of  any  evidence 
but  that  of  the  plaintiff  herself ,  that  she  has  been  permanently 
injured.  It  would  have  been  more  satisfactory  if  there  had 
been  evidence  of  some  competent  professional  man  on  this 
point ;  still,  there  is  the  evidence  of  the  plaintiff"  herself,  given 
four  years  after  the  injury,  that  she  is  deaf  in  one  ear,  and 
never  was  so  before  the  accident.  If  this  is  the  case,  and  her 
deafness  was  caused  by  the  accident,  and  will  be  pennanent,  the 
damages  are  not  too  large. 

Very  probably  the  jury  were  influenced  by  the  idea  that 
the  Government  would  pay  the  damages.  Tlie  evidence  of 
that,  if  objected  to,  ought  not  to  have  been  received,  and  I 
pointed  out  to  the  jury  that  they  ought  not  to  be  influenced  by 
any  such  consideration.  There  is  no  standard  of  damages  in 
actions  of  this  kind,  as  there  is^  to  some  extent,  in  actions  on 
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contract.  Actions  of  tort  are  governed  by  looser  principles  in  ^882. 
the  matter  of  damages  than  actions  of  contract.  In  Mayne  on  Hall 
Damages  23,  it  is  said  that  in  actions  for  injuries  to  the  person,  McFadden. 
"  it  is  difficult,  if  not  quite  impossible,  to  fix  any  limit,  and  the 
verdict  is  generally  a  resultant  of  the  opposing  forces  of  the 
counsel  on  either  side,  tempered  by  such  moderating  remarks 
as  the  judge  may  think  the  occasion  requires."  I  told  the  jury 
that  if  the  plaintift*  had  been  permanently  injured  she  was  en- 
titled to  compensatory  damages,  according  to  her  station  in 
life,  greater  of  coui*se  than  i£  her  injuries  were  only  temporary. 
They  must  not  be  influenced  in  the  amount  of  damages  by  the 
fact  that  the  railway  w^as  a  government  work,  and  perhaps  the 
government  might  pay  any  damages  recovered;  the  govern- 
ment was  not  bound  to  do  so.  The  damages  must  be  estimated 
according  to  the  plaintifTs  injury,  and  as  if  the  defendant  alone 
was  responsible.  Mr.  Mayne  further  adds  that  where  it  has 
been  pointed  out  to  the  jury  w^hat  grounds  of  complaint  may 
be  allowed  for  in  damages,  the  amount  is  entirely  in  their  dis- 
position ;  and  "  a  new  trial  will  only  be  granted  when  the  ver- 
dict is  so  large  as  to  satisfy  the  court  that  it  was  perverse,  and 
the  result  of  gross  error,  and  to  prove  that  the  jury  have  acted 
under  the  influence  of  undue  motives  or  mis -conception."  The 
case  of  Morton  v.  Bartlett  has  been  refeiTed  to  on  this  point ; 
no  doubt  the  cases  are  distinguishable,  as  has  been  pointed  out, 
for  there  the  act  of  the  defendant  was  deliberate  and  inten- 
tional ;  here  it  was  not  so,  still  I  think  the  damages  are  not  so 
excessive  as  to  justify  us  ordering  a  new  trial. 

Kcw  trial  refused. 
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ACQUITTAL — lu  an  action  for  negligence, 
when  there  is  no  evidence  against  one  of  the 
defendants  he  is  entitled  to  have  a  verdict 
entered  for  him  at  end  of  plaintiff *s  case,  .211 

See  Neuligenc  E.     3. 

ADMIinSTEATION— Evidence  of  probable 
expenses,  under  plea  of  pleue  admifuslravU, 
inadmissible, 102 

See  Evidence.    1. 

ADMISBION  BY  INPAKTS-Fraud, 4 

See  Estoppel.     1. 


AFFIDAVIT -The  obtaining  of,  not  a  con- 
dition precedent  to  the  right  to  sue  for  a  debt 
aj^ainst  an  estate, 102 

See  ExEcuTOiw.     1. 
On  which  a  Rule  for  costs  is  obtained 


need  not  state  that  cause  was  at  issue, 165 

See  CoHTS.    3. 

-In  obtaining  writ  of  Habeas  Corpus — 


Suri)lusage, 182 

See  Habeas)  Corpus. 

For  taxation  of  Witness  Fees — Sufficiency 

of 251 

See  Costs.    6. 

AQEEEMENT—  WrUten—  What  is  a  efficient 
corntideration — Avennent  of  couMeration — 
When  it  may  be  implied. 1  The  declaration 
set  out  an  agreement  in  writing,  providing 
that  certain  acts  should  be  done  by  the  de- 
fendant, but  neither  averred  any  request  by 
the  defendant  to  the  plaintiff,  nor  any  con- 
sideration moving  from  the  plaintiff  to  the 
defendant,  except  that  the  plaintiff  should 
accept  a  deed  from  the  defendant  of  certain 
property,  and  allow  the  defendant  to  remain 
m  possession  thereof  for  a  certain  specified 
time. 

Held,  That  the  consideration  was  sufficient 
to  support  the  agreement,  and  that  in  such  a 
case  a  request  might  be  implied.  Brownell 
r.  Raworth, ? 11 

AlIEin)MEIPr---<4y>/>Wca/io»/or— Z>wc;iari7- 
ed  without  coats,]  On  demurrer  to  defendant's 
plea,  there  was  judgment  for  the  plaintiff, 
with  leave  for  the  defendant  to  amend  on 
payment  of  costs.  The  defendant  did  not 
amend,  and  plaintiff  applied  to  have  the  rule 
amended  by  striking  out  that  part  which 
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allowed  defendant  to  amend.    After  the  rule 

nisi  was  granted  the  parties  went  to  trial. 

Held,  that  the  application  was  unnecessary', 
and  the  rule  was  dischax*ged,  but  without 
costs,  as  the  rule  was  taken  out  withont 
casts,  and  could  not  be  made  absolute  with 
costs  and  there  was  no  necessity  for  the  de- 
fendant to  shew  cause.  Tower  v.  OumorsE, 
302 

Of  reserved  case  allowed, 449 


See  Cruiinal  Law.    3. 

AmnilTY— To  wife  of  testator— n  the  par- 
ticular  property  upon  which  it  was  matte  a 
charge  snould  prove  insufficient  for  that  pur- 
pose, the  amount  should  be  paid  in  full  out 
of  the  residuary  estate, 135 

See  Will.    2. 

APPEAL — The  decision  of  the  Judge  in 
£(|uity  on  a  question  of  fact  will  not  be  re- 
versed on  appeal,  unless  it  clearly  appears 
that  his  decision  was  not  only  wrong,  but 
entirely  erroneous.  Jones  v.  CaUtin,  and 
fiillaml  v,  Hamm,  approved.  W'ilbur  r. 
Jones, 4 

2 The  court  on  an  appeal  from  the  Pro- 
bate Court  will  decide  questions  of  fact  from 
the  evidence  sent  up  on  appeal  irrespective  of 
the  finding  of  the  Judge  of  the  Probate  Court. 
(Consol.  Stat.,  c.  52,  s.  47.)  In  re  Feriiusosc, 
71 

-On  questions  of  fact —  Verdict  set  aside  Iff 


County  Court  Judge — Interfering  with  judg- 
ment of  County  Court,  ]  On  an  appeal  from  an 
order  of  a  County  Court  Judge  granting  a  rule 
for  a  new  trial  on  the  ground  of  the  verdict 
being  contrary  to  evidence,  the  Court  (Allen, 
C.  J.,  and  Weldok,  WsTMORBandDuTK,  JJ.) 
refused  to  interfere  with  the  decision  of  the 
Court  below. 

HiUandy,  Ilamm  undShercUon  v.  Wheipley 
approved.    Hamilton  v.  Dunphy 214 

4 Chatham  Police  Act,  22  Vic,  c.  4G  ami 

2G  Vic,  c,  40^Appeal  under  11  Vic,  c  12— 
Wlien  Court  wiU  }iot  interfere  with  the  decision  of 
Justice,]  Where,  on  appeal  under  11  Vic.  c 
12  from  a  conviction  before  a  justice,  the  evi- 
dence was  conflicting  the  Court  refused  to  in- 
terfere with  the  decision  of  the  Justice.  Ex 
parte  Bolstead 227 


IXBEX. 


G31 


APPEAL.~-Conf(niM(/. 

5 Frcmi  County  Court —  Where  abandoned 

by  appellant  and  notice  given — Motion  to  dis- 
miss with  costs  re/used  —Power  of  County  Court 
to  tjive  costs.]  Wliere  the  proceedings  on  an 
appeal  from  a  County  Court  had  been  certified 
and  filed  with  the  Clerk  of  the  Pleas,  but  the 
case  had  not  been  entered  on  the  appeal  paper, 
an  application  to  dismiss  the  appeal  with  costs 
for  failure  to  prosecute  was  refused  (by  Allrn, 
C.  J.,  and  Weldox  and  Kino,  JJ.,  Wetmore 
and  Palmer,  JJ.,  dissenting),  the  appellant 
having  previously  given  notice  that  he  aban- 
doned the  appeal,  and  the  respondent  having 
a  remedy  by  application  to  the  Judge  of  the 
County  Court,  under  Consol.  Stat.  c.  51,  s. 
52.     KiXNEAR  V.  Black, 272 

APPEAL  TAPH&S— Equity  — When  to  In: 
printed — Entri/  of  cause — Apjdicntion  to  strike 
cause  off  docket — Kulf  of  Hilary  Term,  188 1 — 
Practice.]  The  Court  (Wi^tmore,  J.,  dissent- 
ing) refused  to  strike  a  cause  off  the  Equity 
Appeal  paper  by  reason  of  the  appeal  papers 
not  having  been  printed  and  filed  as  required 
by  rule  of  Hilary  Term,  1881,  when  good 
cause  was  shewn  for  the  delay.  Colwell  r. 
Robinson, 489 

AEBirfiATIOlT— A  submission  to— Parties 
to  must  expressly  consent  and  agree  to  its 
being  made  a  rule  of  Court, 212 

See  Award. 

ASSESSMENT— *^^  John-^Trustees  of  estate 
residing  out  of  the  city,  but  employing  agents 
there  to  collect  and  pay  moneys.  ]  S.  being  a 
resident  of  St.  John,  died,  leaving  property 
cobsisting  of  mortgages.  Bank  Stock,  Deben- 
tures, &c.,  and  appointed  trustees,  none  of 
whom  resided  in  St.  John,  although  some  of 
them  carried  on  their  private  business  there. 
The  trustees  employed  T.,  who  held  the  office 
of  Pilot  C>>mmis8ioner  in  St.  John,  and  also 
attended  to  some  other  business  on  his  own 
account,  to  collect  the  dividends  and  interest 
on  the  securities  and  to  make  payments  of  the 
moneys  so  collected.  T.  kept  the  accounts 
in  his  office,  where  some  of  the  trustees  came 
occasionally  to  make  inquiries  and  give  direc- 
tions in  matters  connected  with  the  estate  ; 
but  they  kept  no  office,  and  did  no  business 
as  trustees,  except  what  he  did  as  their  agent 
in  so  collecting  and  paying  the  moneys. 

Held,  that  the  trustees  neither  *' carried  on 
business,"  nor  had  "an  office  or  place  of  busi- 
ness" in  St.  John,  and  were  not  liable  to 
assessment.     Reg  in  a  v.  Wilson, 178 

ATTE8TATI0ir--Of  wai, 

See  Will.     1. 

ATIOBJSEYQ—Admissian  of—  Whtrt  appU- 
cant  had  no  notice  of  new  Byt-Laws  cf  the 
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Barristers^  Society.]  The  Bye-Laws  of  the 
Barristers*  Society  relating  to  the  admission 
of  Attorneys,  approved  by  the  Court  in  Easter 
Term  last,  were  not  published  until  May. 
Two  studcnts-at-Law,  who,  under  the  new 
Bye-Laws,  might  have  been  admitted  in  Easter 
Term,  had  no  notice  of  the  rules,  and  came 
up  at  this  Term  for  examination.  The  Barris- 
ters* Society  having  recommended  their  ad- 
mission, the  Court,  under  the  peculiar  circum- 
stances of  the  case,  allowed  the  applicants  to 
be  enrolled,  stating,  however,  that  this  must 
not  be  considered  a  precedent  for  any  depar- 
ture from  the  rules  in  future.  In  re  Beck- 
wrrH, 194 

2 Practice — Understandings.]    It  is  much 

better  that  Attorneys  should  carry  on  their 
business  according  to  the  established  rules  of 
practice  than  by  understandings,  which  gener- 
ally lead  to  disputes.     Knox  r.  GREfjoRY,  1% 

Rule  as  to  admission  of, — Easter  Term, 

1881 107 

AWAJELD — Snbniisttion  containing  agreement 
that  atranl  may  fjt  entered  as  a  poMea — But 
silent  as  to  its  Imng  made  a  rule  of  Court — 
Application  to  make  it  a  rule  of  Court  refused.] 
Where  by  a  submission  containing  no  agree- 
ment that  it  might  l>e  made  a  rule  of  Court, 
the  parties  to  the  suit  agreed  that  the  award 
could  be  entered  as  a  postea  on  the  nisi  prius 
record,  and  judgment  be  signed  thereon,  the 
Court  refused  to  make  the  submission  a  rule 
of  Court.    McLeod,  Assignee,  v.  Pye,  .  .212 

BAEEISTERS— Admission  of, 312 

See  Court,  General  Rule  of. 

BIDDING— At  Sheriff's  sale— By  plaintiff 
who  had  forbidden  the  sale 304 

See  Sheriff\s  Sale. 

BILL  OF  EXCHANQE-Double  stamping 
under  Stamp  Act 498 

See  Stamp  Act. 

BILL  OP  SALE— Subject  to  a  defeasance, 
necessity  of  filing— Schedule  should  be  at- 
tached,   397 

See  Bills  of  Sale  Act.     1. 

Lisolvency — Future  advances Regis- 
try,  401 

See  Bills  of  Sale  Act.    2. 

BILLS  OF  SALE  ACT-67/ra  vires-Defeas- 
ance—FiUng  of— Schedule].  The  Bills  of  Sale 
Act  (Consol.  Stat.  c.  75)  is  not  beyond  the 

g)wer  of  the  Local  Legislature  under  **The 
ritish  North  America  Act,  1867,"  as  dealing 
with  matters  relating  to  Insolvency. 
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BILLS  OP  fllLE  kCyi.-ConHnued. 

A  bill  of  Bale  absolute  on  its  face,  was  made 
subject  to  a  defeasance  or  equity  of  redemp- 
tion, but  the  defeasance  was  not  filed  under 
the  Bills  of  Sale  Act. 

IleUif  that  the  bill  of  sale  was  inoperative, 
and  vested  no  title  in  the  grantee  as  against 
the  assignee  of  the  grantor  under  the  Insol- 
vent  Act. 

A  bill  of  sale  professed  to  convey  all  the 
goods  and  merchandise  of  the  grantors,  con- 
tained in  their  store,  situate,  etc.,  consisting 
of  dry  goods  and  groceries  mentioned  in  the 
schedule  annexed.     There  was  no  schedule. 

Qucere:  per  Allen,  C.  .1.,  whether  the  bill 
of  sale  was  not  thereby  inoperative.  In  re 
De Veber  :  Ex  parte  DeVeber, 397 

•Matters  qf  Inaolvenqi — Ultra    Vires- 


A^iijnment  qf  debts — RetjUtry — Future  Ad- 
vances— Fraudulent  preference — Hankhiff  Act 
o4  Vict.f  c.  Of  ».  40.]  I).  &  Co.,  merchants, 
kept  a  banking  account  with  the  Bank  of  New 
Brunswick,  and  by  deposit  of  collateral 
security  were  allowed  to  overdraw  their  ac- 
count to  the  extent  of  about  .^20,000,  up  to 
September,  1879,  when  the  bank  refused 
further  advances  without  additional  security. 
D.  &  Co.  requiring  a  further  advance  of  $40,- 
000  to  enable  them  to  carry  on  their  business, 
without  any  specific  arrangement  with  the 
bank,  executed  a  bill  of  sale  on  the  17th  Sep- 
tember, whereby  in  consideration  of  the  sum 
of  $40,000  alleged  to  be  paid  to  them, 
they  conveyed  to  the  bank  all  their  goods  and 
stock  in  trade,  and  all  book  accounts  due  and 
owing  to  them,  as  security  for  the  payment 
of  the  $40,000.  This  bill  of  sale  was  ffiven 
by  D.  &  Co.  to  the  President  of  the  Bank, 
who  informed  the  bank  Directors  of  it ;  but 
it  did  not  appear  that  it  was  laid  before  the 
board,  or  that  they  approved  of  it,  or  agreed 
to  advance  the  $40,000  to  D.  &  Co.,  or  that 
any  subsequent  communication  was  made  to 
D.  &  Co.  respecting  it ;  but  the  bank  dis- 
counted notes  for  them,  the  proceeds  of  which 
were  placed  to  their  credit,  and  they  continued 
to  draw  on  the  bank — their  over-drawn  ac- 
count being  increased  by  about  $19,000  at 
the  time  of  their  insolvency.  The  bill  of  sale 
was  not  registered  until  the  5th  November, 
and  on  the  22nd  November,  D.  k  Co.  went 
into  insolvency,  having  suspended  payment 
on  the  3rd  STovember. 

Jfcld,  per  Allex,  C.  J.,  Wetmore,  Ddff, 
and  Palmer,  J  J.  1.  That  the  Bills  of  Sale 
Act  was  not  ultra  vires,  as  dealing  with  matters 
of  insolvency. 

2.  Per  Allen,  C.  J.,  Wetmore  and  Ddfp, 
JJ.  That  so  far  as  related  to  the  goods  of 
the  insolvents,  the  bill  of  sale  only  took  effect 
from  the  time  of  registry,  which,  being  with- 
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in  thirty  days  of  D.  &  Co.*s  assignment,  was 
prima  facie  invalid  under  section  133  of  the 
Insolvent  Act  of  1875. 

3.  That  the  Bills  of  Sale  Act  only  applied 
to  personal  chattels,  and  not  to  debts  or 
choses  in  action,  and  therefore  the  non- 
registry  of  it  would  not  affect  the  transfer  of 
the  debts ;  but 

4.  As  the  bank  never  agreed  to  accept  the 
proposed  security  or  advance  the  $40,000  to 
D.  &  Co.,  the  debts  did  not  vest  in  the  hank 
under  the  bill  of  sale,  but  passed  to  the 
assignee  of  the  insolvent. 

Per  Palmer,  J.  1.  That  as  the  bill  of  sile 
was  of  no  effect  till  registry,  it  was  prima 
facie  void  both  as  to  the  goods  and  debts, 
under  section  133  of  the  Insolvent  Act,  at 
having  been  made  in  contemplation  of- insol- 
vency. 

2.  That  if  the  bill  of  sale  had  been  regis- 
tered at  the  time  it  was  given  to  the  bank  it 
would  liave  been  void  under  the  Insolvent 
Act,  it  having  been  a  transfer  of  all  the  in- 
solvent's property,  and  ^ven  in  contempla- 
tion of  insolvency,  and  with  intent  to  prefer 
the  bank  over  the  other  creditors. 

Per  Weldon,  J.  1.  That  the  case  was  not 
affected  by  the  Bills  of  Sale  Act. 

2.  That  the  bill  of  sale  was  binding  on  the 
insolvents  from  the  time  of  its  delivery  (0  the 
bank,  and  not  merely  from  its  registry ;  that 
it  gave  the  bank  a  lien  on  the  property,  which 
vested  in  the  assignee  subject  to  such  lien. 

3.  That  there  was  no  evidence  Uiat  it  was 
given  in  contemplation  of  insolvency. 

4.  That  there  was  an  agreement  by  the 
bank  to  make  advances  to  D.  &  Co.  under 
the  bill  of  sale. 

5.  That  as  there  was  a  debt  due  the  bank 
when  the  bill  of  sale  was  given,  it  was  not 
invalid  under  the  Banking  Act,  34  Vic.  c.  5, 
s.  40.  In  re  DeVeber  :  IIf  parte  Baxk  or 
New  Brunswick, 401 

BTTILDINQ— Contract  for— Liability  of  con- 
tractor for  negligence, 31 

See  Negligence.     1. 

BYE7LAW— Of  City  of  Saint  John-Eetro- 
spective  operation  of — Previous  coutract  for 
building  avoided, 31 

Sec  Contract.     1. 
CANAD4  TEMPEBANCE  ACT  J878-C^ 

within  ineaniwj  of — Licenses — EjrjtirtUion  o/.J 
The  Town  of  Moncton,  in  the  County  of  West- 
morland, was  incorporated  l»y  Act  of  Aasem- 
bly,  whereby  the  whole  local  govemmeot  of 
the  towoi,  and  the  exclusive  power  to  grant 
licenses  for,  and  to  regulate  the  sale  of  spirit- 
uous liquors  in  the  town,  was  vested  in  the 
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Oi^KABA  TEMPERAHOB  kCTI -Continued. 
Town  Council.  The  County  of  Westmorland 
was  afterwards  incorporated  as  a  Municipali- 
ty. "The  Canada  Temperance  Act,  1878" 
provided  that  the  proceedings  for  bringing  the 
Act  into  force  in  any  county  or  city  should 
be  by  petition  to  the  Governor  General  of  at 
least  one-fourth  of  the  electors  of  any  county 
or  city,  on  which  a  proclamation  might  issue 
for  taking  a  ^oU  of  the  votes  for  and  against 
the  petition.  By  section  96,  if  the  petition 
was  adopted  by  the  electors  of  the  county  or 
city  named  therein,  and  to  which  the  same 
related,  the  Governor  General  in  Council 
might  by  order  in  Council  declare  '*That  the 
Act  shall  be  in  force  and  take  effect  in  such 
county  or  city,  from  and  after  the  day  on 
which  the  annual  or  semi-annual  licences  for 
the  sale  of  spirituous  liquors  then  in  force  in 
such  county  or  city  will  expire."  A  petition 
from  the  requisite  number  of  electors  in  the 
County  of  Westmorland  having  been  pre- 
sented to  the  Governor  General,  and  a  vote 
having  been  taken  adopting  the  petition,  an 
order  in  Council  was  made,  declaring  that  the 
Act  should  be  in  force  and  take  effect  in  the 
County  of  Westmorland  from  and  after  the 
day  on  which  the  annual  or  semi-annual 
licenses  for  the  sale  of  liquors  then  in  force 
in  the  caid  county  expired.  At  the  time  this 
ord^r  in  Council  issued,  there  were  licenses 
for  the  sale  of  liquors  in  force  in  Moucton, 
granted  by  the  Town  Council,  and  in  the 
County  of  Westmorland,  granted  by  the  Muni- 
cipality, such  licenses  expiring  at  different 
periods. 

HeUl,  by  Allen,  C  J.,  and  Duff,  J.  (Kiso, 
J.,  dissenting),  that  Moncton  is  a  city  within 
the  meaning  of  the  Canada  Temperance  Act, 
and  as  no  separate  vote  of  the  ratepayers  of 
the  town  haa  been  taken,  the  otrder  in  Counc^il 
bringing  the  Act  in  force  in  the  County  did 
not  apply  to  Moncton.  Held  per  KtSQ,  J., 
that  Moncton  is  not  a  city  within  the  meaning 
of  the  Act  and  that  the  Act  came  in  force  in 
the  County,  including  Moncton,  on  ihe  ter- 
mination of  the  latest  expiring  lidenses  either 
in  the  town  or  county. 

The  licenses  granted  by  the  Town  Council 
of  Moncton  expired  on  the  15th  December, 
1 880.  A  bye-law  of  the  Municipality  declared 
that  all  tavern  licenses  should  expire  at  the 
annual  meeting  of  the  Council,  which  waa  the 
third  Tuesday  in  January.  Licenses  were 
granted  by  the  Municipality  on  the  24th  Jan. 
1880,  for  one  year. 

Held,  per  Weldon  ,and  Wbtmore,  JJ., 
that  even  if  the  Act  were  in  force  in  Moncton, 
such  licenses  would  not  expire  till  the  24th 
January,  1881,  and  that  the  Canada  Temper- 
ance Act  would  not  be  in  force  in  Moncton 
till  that  day.     Per  Kinq,  J.,  that  the  licenses 
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shotdd  be  read  in  connection- with  the  bye- 
law,  and  that  they  would  no^  run  for  365  days 
from  their  issue,  but  would  expire  at  the 
annual  meeting  of  the  Municipality  (the  18th 
January,  1881),  and  therefore  a  conviction  for 
selling  liquor  in  Moncton  on  the  23rd  January 
was  sustainable.     Ex  parte  McCleave,  ...  315 

'Certiorari — In  what  easea  taken  away- 


Sec.  Ill — Constrttction  qf — Penalties  under  sec. 
110 — How  recoverahle].  Held  per  Allen,  C. 
J.,  Doff  and  Kino,  JJ.,  (Weldon,  W^etmore 
and  Palmer,  J  J.,  dissenting),  that  by  section 
1 1 1  of  the  Canada  Temperance  Act  a  certiorari 
is  taken  away  in  all  cases  of  conviction  for 
offences  against  Part  II.  of  the  Act,  except 
where  there  is  an  excess  or  want  of  jurisdic- 
tion. 

Per  Wetmore  and  Palmer,  JJ.,  that  the 
certiorari  is  not  taken  away  where  the  con- 
viction is  before  two  Justices  of  the  Peace, 
but  only  where  it  is  before  the  officers  named 
in  sec.  111. 

2.  Per  Allen,  C.  J.,  Wetmore,  Duff, 
Palmer  and  King,  JJ.,  that  the  convictions, 
&c.,  mentioned  in  sec.  Ill  related  to  offenc^ 
against  Part  II.  of  the  Act,  and  not  to  the 
offences  created  by  sec.  1 10. 

3.  Per  Allen,  C.  J.,  Duff  and  Palmer, 
JJ.,  that  the  Penalties  for  offences  under  sec. 
110  were  not  recoverable  by  summary  convic- 
tion, but  by  action  of  debt. 

4.  Per  Allen,  C.  J.,  Duff  and  King,  JJ., 
that  as  a  certiorari  would  still  lie  in  some 
cases,  e.  g.  excess  or  want  of  jurisdiction,  &c., 
the  recognition  of  the  certiorari  in  sec.  118 
was  not  inconsistent  with  the  prohibitory 
words  of  sec.  111.  « 

5.  Per  Wetmore  and  Palmer,  JJ.,  that  as 
the  ^ertidritri *wAb  not  tatien'awaj')  by  sec.  1 1 1 
wh^#e  the'  conviction  was  before  twb  Justices 
of  the  Peace,  the  118th  section  might  'appfy 
tO'such  cases.     Ex  parte  Hackett, '. .  513 

CERTIPICATE-Under  37  Vic.  c.  94,  Acta 
of  Parliament — Shareholder  of  Company,..  309 

See  Evidence,     4. 

CEBTmCATE  POR  COSTS-In  action  in 
Supreme  Court  for  trespass — Title  to  land 
not  brought  in  question — Verdict  less  than 
1100 1 

See  Costs.    I. 

CEBTIORAEI— t/iid^c  Supreme  Court— He- 
view — New  trial].  A  certiorari  will  not  be 
granted  to  bring  up  the  proceedings  in  review 
before  a  Judge  of  this  Court,  under  the 
Consol.  Statutes,  c.  60,  the  proper  remedy 
being  by  motion  to  set  aside  the  order. 
(Wetmore,  J.,  dissenting.) 
A  Judge  has  no  power  to  order  a  new  trial 
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in  ft  review  case,  under  ConBol.  Stftt.  c.  60,  s. 
43.  (Weldon  ftnd  Palmer,  JJ.,  diwenting. ) 
Ex  parte  Kanb, 370 

2 ConsoL  Stat,  c.  60^  «.  45— New  trial  in 

review  under — County  Court  Judge],  A  Cer- 
tiorart  will  lie  to  bring  np  the  proceedings  in 
review  hftd  before  ft  (x>unty  Court  Judge 
under  Consol.  Stfttutet,  c.  60  if  he  had  no 
jurisdiction  to  mftke  the  order  (Wxldon,  J., 
dissenting). 

Per  Wbldon,  J.  The  order  of  ft  Judge  in 
a  review  cftse  is  finftL 

A  Judge  hfts  no  power  to  order  ft  new  triftl 
in  ft  review  cftse  under  Consol.  Stftt.  c.  60,  s. 
45  (Weldon  ftnd  Wetkore,  JJ.,  dissenting). 
He  parte  Fahet 392 

Canftdft  Temperftuce  Act — In  whftt  cftses 

taken  ftwfty, 513 

See  Canada  Temperance  Act.    2. 

CHABTEE-PABTY---0amaj7«  to  ship— Un- 
avoidable delay,— RrfuMd  qf  charterere  to  load 
— Action  by  ihip-oumera  for].  By  ft  charter- 
pftrty  of  December  U,  1878,  it  wfts  ftgreed 
that  the  plaintiiTs  vessel,  then  on  her  wfty  to 
Shelbume,  N.  S.,  should  proceed  with  ftll 
possible  despfttch  ftfter  her  ftrrivftl  at  Shel- 
bume to  St.  John,  and  there  load  from  the 
charterers  a  cargo  of  deals  for  Liverpool ;  and 
if  the  vessel  did  not  arrive  at  Shelbume  on  or 
before  1st  of  January,  1879,  the  charterers 
were  to  be  at  liberty  to  caucel  the  charter- 
party.  The  vessel  arrived  at  Shelburne  in 
December,  and  sailed  at  once  for  St.  John. 
At  the  entrance  of  the  Harl>or  of  St.  'lohn 
she  got  upon  the  rocks,  and  was  so  badly 
damaged  tnat  it  became  necessary  to  put 
her  upon  the  blocks  for  repairs.  Although 
she  was  repaired  with  all  possible  despatch, 
she  was  not  ready  to  receive  her  cargo  until 
2l8t  April  following  ;  prior  to  which  tin^ — 
on  26th  March — the  charterers  gave  the 
owners  notice  that  they  would  not  furnish  a 
cargo  for  her.  The  owners  sued  for  breach 
of  the  charter-party,  and  on  the  trial  defend- 
ants gave  evidence,  subject  to  objection,  that 
freights  between  St.  John  and  Liverpool  were 
usually  much  higher  in  winter  than  in  sum- 
mer, that  lumber  would  depreciate  in  value 
by  being  wintered  over  at  St.  John,  and  also 
as  to  the  relative  value  of  lumber  during  the 
winter  and  in  the  spring  in  the  Liverpool 
market ;  and  it  was  contended  that  the  time 
occupied  in  repairing  the  damage  was  unreas- 
onable and  had  entirely  frustrated  the  object 
of  the  voyage.  The  Judge  directed  the  jury 
that  if  the  time  occupied  in  getting  the  vessel 
off  the  rocks  and  repairing  her,  was  so  long 
as  to  put  an  end,  in  a  commercial  sense,  to 
the  commercial  speculation  entered  into  by 


OHABTEBrPABTT.— ContmiMd. 

the  ship  owners  and  chftrterers,  they  should 
find  for  the  defendftnts.  The  verdict  being 
for  the  def endftnt, 

held,  on  motion  for  ft  new  triftl,  thftt  this 
WftB  ft  misdirection,  there  being  no  evidence 
to  wftrrftnt  the  case  being  left  in  this  way, 
and  a  new  trial  wfts  oraered.  Schofield 
«.  Carvill, 658 

CHOSE  in  ACTIOH-BilU  of  *Sftle  Act  does 
not  ftpply  to, 401 

See  Bills  of  Sale  Act.    2. 

CIT7— Within  meftuing  of  Cftuftd*  Temper- 
ftnce  Act,  1878 315 

See  Canada  Temperance  Act.     1. 

COHMISSIOH— Depositions  tftken  under— 
Sufficiency  of  endorsement  on  envelope  en- 
closing,   273 

See  Depositions. 

COHDrnOHAL  SALE -Leftse- Monthly 
rent— Not  BiU  of  Sftle, 480 

See  Contract.    3. 

GONFESBIOIT— Given  by  one  pftrtner  for 
himself  ftnd  his  co-pftrtner  with  his  consent 
—Effect  of, , 277 

See  Execution. 

GOKSIOERATION-'Whftt  sufficient  ftver- 
meat  of,  to  support  written  agreement, ...  1 1 

See  AOREEMEKT. 

Illegal  in  part — Lease, 339 

See  Railway  Company.     1. 

CONTBACT— Void— A  contract  was  made 
on  the  26th  September  to  erect  a  proper  and 
legal  building  in  the  City  of  Saint  John. 
Two  days  afterwards  a  bye-law  of  the  city 
was  passed  prohibiting  the  erection  of  build- 
ings such  as  the  one  contracted  for  and  de* 
claring  them  to  be  nuisances. 

He&,  oer  Weldon,  J.,  that  the  bye-law 
avoided  the  contract,  and  a  building  erected 
under  it  was  a  nuisance.  Per  Wetmore,  J., 
that  even  if  the  bye-law  did  make  the  build- 
ing a  nuisance,  the  plaintiff  could  not,  under 
the  pleadings  in  the  case,  have  the  b^efit  of 
it.     McMillan  v.  Walker, 31 

2 Parties  to — Policy  (if  Insurance — Bene- 
ficiary not  entitled  to  bring  action  m  her  own 
name].  By  a  policy  of  insurance  on  the  life 
of  the  husband,  effected  by  him  for  the  benefit 
of  the  plaintiff,  his  wife,  the  defendant  com- 
pany agreed  to  pay  the  sum  assured  to  the 
plaintiff,  or  her  executors,  administrators,  or 
assigns,  and  in  the  case  of  her  death  in  his 
lifetime,  to  his  ejcecutors,  administrators, 
and  assigns.    By  his  application  for  the  inanr- 
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ance  the  husband  agreed  that  his  answers  to 
certain  questions  should  form  the  basis  of  the 
contract,  and  he  agreed  to  pay  the  premiums. 
Held,  (by  Allen,  C.  J.,  Wbtmore,  Duff, 
and  Kino,  JJ.,  Weldon,  J.,  dissenting),  that 
the  plaintiff  could  not  maintain  an  action  on 
the  policy  in  her  own  name.  Abbinett  v. 
XoBTH  Westerk  Mutual  Life  Ins.  Co., 
216 


Written — FrauduletU  misrepreserUcUum* 


^Tender— CoMol  Statutes,  c.  76—BiU  of  Sale 
under,]  A.  being  in  treaty  with  the  plaintiffs 
for  the  purchase  of  a  sewing  machine,  siffned 
an  agreement  stating  that  he  had  receiveathe 
machine  of  the  value  of  965,  which  the  plain- 
tiffs had  leased  to  him  for  nine  months  at  the 
rent  of  $6  per  month,  $15  being  paid  in  ad- 
vance at  that  time  ;  that  he  would  take  care 
of  the  machine,  and  not  part  with  the  posses- 
sion of  it ;  and  in  case  he  made  default  in 
paying  the  rent  or  in  the  performance  of  the 
agreement,  that  the  plaintiffs  might  take 
possession  of  the  machine,  and  he  would  for- 
feit any  rent  paid  :  and  the  plaintiffs  asreed 
if  A.  paid  tne  rent,  they  would  sell  the 
machine  to  him  for  one  cent  at  the  expiration 
of  the  nine  months.  A.  having  made  default 
in  paying  the  monthly  rent,  the  plaintiffs  de- 
manded the  machine,  which  was  in  possession 
of  the  defendant  under  a  bill  of  sale  from  A  : 
defendant  refused  to  ^ve  it  up,  but  after- 
wards, and  before  action  brought,  tendered 
the  plaintiffs  S14,  the  balance  of  the  $65  un- 
paid. In  trover  for  the  machine,  A.  swore 
that  there  was  a  verbal  sale  of  the  machine 
to  him  for  $65,  of  which  he  paid  $15  at  the 
time  ;  that  he  did  not  read  the  agreement  and 
the  plaintiffs'  agent  told  him  at  the  time  he 
signed  it  that  it  was  an  agreement  to  secure 
the  balance  of  the  purchase  money  by  monthly 
instalments.  The  iury  having  found  a  ver- 
dict for  the  defenaant  on  a  question  left  to 
them  whether  the  plaintiffs'  agent  had  fraudu- 
lently represented  to  A.  the  contents  of  the 
written  agreement. 

Held,  per  Weldon,  Wetmore,  Palmer 
and  Kino,  JJ.,  (Allen,  C.  J.,  dubitatUe),  that 
if  there  was  fraudulent  misrepresentation 
respecting  the  writing,  the  property  in  the 
machine  passed  to  A.  under  tne  verl>al  agree- 
ment, and  he  had  a  right  to  transfer  it  to  the 
defendant. 

Per  Weldon,  Palmer  and  Kino,  JJ.,  that 
even  if  the  property  did  not  vest  in  A.  till 
the  whole  price  was  paid,  the  tender  of  the 
$14  before  action  would  prevent  the  plaintiff 
from  recovering. 

Per  Allen,  C.  J.,  that  the  evidence  of 
misrepresentation  of  the  contents  of  the  writ- 
ing was  unsatisfactory. 


OOHT&AOT.  —Continued. 

Per  Allen,  C.  J.  and  Wetmore,  J.,  that 
if  the  property  in  the  machine  did  not  vest 
in  A.  till  the  whole  price  was  paid  there  was 
a  wrongful  conversion  by  tne  defendant, 
which  would  not  be  affected  by  the  subse- 
quent tender  of  the  balance  of  the  purchase 
money. 

An  agreement  for  a  conditional  sale  of  a 
chattel,  with  the  lease  of  it  in  the  meantime 
at  a  monthly  rent,  is  not  a  bill  of  sale  under 
Consol.  Stat.,  c.  65.  Wheeler  &  Wilson 
Manufacturing  Co.  v.  Charters, 480 

CONVERSION— Q/"  goods—  Waiver  qf  toH— 
Action  for  goods  sold  and  delivered — Money 
had  and  received — Particulars  of  demand]. 
Plaintiffs  and  defendant  negotiating  about 
the  sale  of  lumber,  they  wrote  to  him  offer- 
ing to  sell  at  a  certain  price.  Before  the  re- 
ceipt of  this  letter,  the  defendant's  servants, 
without  his  knowledge,  shipped  the  merchant* 
able  part  of  the  lumber.  In  answer  to  the 
letter  the  defendant  offered  to  give  the  price 
asked  for  so  much  of  the  lumber  as  was 
merchantable,  and  a  lesser  price  for  the  rest» 
which  offer  the  plaintiffs  refused.  The  de- 
fendant admitted  that  he  had  got  returns  for 
the  lumber  shipped.  In  an  action  for  goods 
sold  and  delivered  and  also  for  money  had 
and  received  : 

Held,  That  an  auction  for  goods  sold  and 
delivered  would  not  lie. 

The  plaintiffs'  particulars  claimed  for  a 
quantity  of  lumber  at  a  certain  price,  but 
made  no  reference  to  either  of  the  counts  of 
the  declaration  : — 

Held,  Sufficient  to  entitle  the  plaintiffs  to 
claim  under  the  count  for  money  had  and 
received,  as  they  gave  the  defendant  sub- 
stantial information  of  the  plaintiffs'  demand. 
Flewellino  v.  Lawrence, 529 

What  constitutes  when   property  held 

subject  to  a  lieu  for  charges, 124 

See  Trover.     1. 

COSTS— C7erf(/?cate  for— Where  action  is  in 
this  Court,  and  jury  find  less  than  ^100— Title 
to  land  not  brought  in  question — Certificate 
granted.]  The  defendant  navins  leave  to  cut 
lumber  on  land  adjoining  the  plaintiff's,  was 
warned  by  the  plaintiff  to  be  careful  that  he 
did  not  cut  on  his  land.  The  defendant  paid 
no  attention  to  the  warning,  and  took  no 
trouble  to  ascertain  where  the  line  was,  but 
told  his  men  to  continue  cutting,  saying  that 
he  would  make  it  all  right.  In  an  action 
brought  for  the  trespass,  the  defendant  did 
not  question  the  plaintiff's  title.  The  plain- 
tiff recovered  less  than  $100.  The  Chief 
Justice  granted  the  plaintiff  a  certificate  for 
costs. 
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Held,  (by  Allen,  C.  J.,  and  Weldon  and 
Buff,  JJ.,  Wjptmore  and  Kino,  JJ.,  dis- 
senting), that  the  certificate  was  rightly 
granted.     Cormier  v.  McKee, 1 

2 The  Equity  Court  granted  the  appellant 

costs  out  of  the  estate,  but  directed  the  clerk 
not  to  tax  them  until  she  had  withdrawn  her 
opposition  to  the  payment  of  certain  moneys 
of  the  estate  to  the  executors  in  this  Province 
by  the  executor  in  the  State  of  New  York. 
It  appeared  in  ei-ideuce  that  by  the  laws  of 
New  York  the  executor  there  could  not  part 
with  the  estate  until  the  expiration  of  eighteen 
months  after  the  will  was  proved  in  that 
State.  This  period  bad  not  expired  at  the 
time  when  the  appellant  served  the  notice  on 
the  executor  forbidding  his  parting  with  the 
estate  or  at  the  time  when  the  decree  was 
made,  but  had,  at  the  time  judgment  was 
given  on  appeal. 

NeU,  That  the  direction  as  to  costs  was  not 
a  i^round  of  appeal  even  though  this  Court 
might  not  have  come  to  the  same  conclusion 
as  tlie  Judge  of  the  Court  below.  Merritt 
V.  Wright, 135 

3 0/  the  day — AffiduvU  not  disclosing  that 

cause  wa^  at  issue —  Where  cause  had  bten 
noticed /or  trial  and  entered  at  the  circuit — 
Court  will  presume  cause  was  at  issue.]  The 
plaintiff  gave  notice  of  trial  and  entered  the 
cause  on  the  docket  at  the  circuit.  An  appli- 
cation to  set  aside  a  rule  for  costs  of  the  day 
for  not  proceeding  to  trial  was  made  on  the 
ground  that  the  affidavit  on  which  the  rule 
for  costs  was  obtained  did  not  shew  that  the 
cause  was  at  issue. 

Jtield,  That  as  against  the  plaintiff  the  Court 
must  presume  that  the  cause  was  at  issue. 
McCarthy,  Adm.,  v.  Providence  Washing- 
ton Ins.  Co., 165 

4 Certificaie  for —  Where  Judge,  who  tried 

cause,  dies  be/ore  (jiving  certijieale.]  Where 
the  Judse  who  tried  a  cause  has  died  without 
giving  the  plaintiff  a  certficate  for  costs,  he  is 
without  remedy,  as  another  Judge  cannot 
grant  the  certificate.  Nicholson  v.  Temple, 
192 

5 Taxation  q/" — On  a  day  other  than  that 

appointed  for  taxation — Review  of  taxation], 
when  it  appeared  that  the  clerk,  by  his  ap- 
pointment to  tax  costs  obtained  bv  the 
plaintiff,  appointed  the  8th  as  the  day  for  the 
taxation,  and  the  costs  were  not  taxed  until 
the  10th,  and  it  did  not  appear  that  the  de- 
fendant was  represented  at  the  taxation,  and 
no  explanation  was  given  of  the  taxation  tak- 
ing place  on  a  day  later  than  that  appointed, 
the  Court  made  absolute  a  rule  to  review  the 
taxation.    MacLkllan  v,  Barnes 226 


OOSTS.— CcmtifMied. 

6 Of  making  cause  a  remanet  part  of  the 

general  costs  in  the  cause — Affidavit  for  taia- 
tion  of  wUnesi  fees — Sufficiency  of—Coft  q/* 
writing  letters  to  each  of  the  several  dtfendants 
—  Whether  taxable — Costs  of  discharging  rule 
where  point  raised  is  new].  Where  in  an 
action  of  trespass  one  of  several  defendants 
offered,  under  Consol.  Stat.  c.  37,  s.  127,  to 
suffer  judgment  by  default  for  $50,  and  the 
plaintiff  recovered  against  all  the  defendants 
for  that  sum  ($50)  it  was  held  that  the  plain- 
tiff was  entitled  to  costs  against  all  the  de- 
fendants. 

The  cause  had  been  made  a  remanet  at  the 
Circuit  preceding  that  at  which  it  was  tried. 
A  new  trial  was  granted  dtt  payment  of  costs. 
On  the  second  tnal  the  plaintiff  ag»in  had  a 
verdict. 

Held,  that  the  plaintiff  was  entitled  to  the 
costs  of  making  the  cause  a  remanet  as  part  of 
the  general  costs  in  the  cause. 

The  affidavit  of  the  attendance  of  witnenei 
stated  that  a  paper  annexed  "was  a  state- 
ment of  the  number  of  the  witnesses  who  at- 
tended for  the  plaintiff  on  the  trial  of  the 
cause,  the  number  of  days  each  one  attoided, 
and  the  number  of  miles  each  travelled,  and 
that  the  plaintiff  believed  they  were  material 
and  necessary  witnesses." 

Held,  sufficient,  (Allbn,  C.  J.,  doabting). 

Semble.  That  the  plaintiff  is  entitled  to 
the  costs  of  sending  a  letter  to  each  of  seTeral 
defendants. 

The  point  raised  being  new,  the  role  was 
discharged  without  costs,  (Wetmore  and 
Palmer,  JJ.,  dissenting).  Gagkon  v.  Chap- 
man.   251 

-On  motion  to  dismiss  appeal  from  Ooontj 


Court,  refused, 272 

See  Appeal.     5. 

Refused  on  application  to  Mnend  nie, 

302 

See  Amendment. 

COHHSEL— When  defendants  mear  by 
sam^  Attorney  and  are  repreaented  by  separ- 
ate Counsel— Whether  both  Counsel  kaYe 
right  to  cross-examine  Mritnesaes  and  addras 
the  jury, 31 

See  Praotics.     1. 

COUNTY  COUET— Power  to  give  costs,  272 
See  Appeal.    5. 

COITPOHS— Interest  on  is  not  recoverable, 

200 

See  Debentures. 

COUBT,  GEHEEALRULEOF—iffcAaefcw 

Term  45  Vic.— Admission  qf  Barritters.]  I 
Whenever  any  attorney  of  thia  Court  8haUd^ 
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OOUST,  0EIE&AL  BXTLB  OF.  -Continued. 
«ire  to  be  called  to  the  Bar  as  a  barriBter,  he  shall 
apply  by  petition  to  the  Court,  stating  the 
date  of  his  admission  as  an  attorney  ;  which 
petition  shall  be  tiled  with  the  clerk  on  or 
before  the  tirst  day  of  the  term  in  which  he 
intends  to  apply. 

2.  Thursday  in  the  first  week  and  Thursday 
in  the  third  week  of  each  term,  at  the  open- 
ing of  the  Court  on  such  days,  shall  be  times 
for  the  admission  of  barristers,  and  no  at- 
torney shall  be  admitted  to  the  Bar  at  any 
other  time  unless  it  shall  be  shewn  by  affi- 
davit to  the  satisfaction  of  the  Court  that  the 
person  so  applying  was  prevented  by  reason- 
able cause  trom  being  present  at  the  time 
appointed, 312 

CEIMIHAL  LAW— ^c^  of  Canada  S2  dfc  3S 
Vic.  c.  xfl — Larceny  qf  an  unstamped  promis- 
sory note — Whether  ''valuable  security  within 
the  meaning  of  tfie  Act,]  Held,  (by  Allen,  C. 
J.,  Duff  and  Kino,  JJ.,  Weldon  and  Wft- 
MOKJS,  JJ.,  dissenting),  that  an  insufficiently 
or  defectively  stamped  pi-omissory  note,  the 
holder  being  ignorant  oi  the  insufficiency  of, 
or  defect  in,  tlie  stamping,  may  be  the  subject 
of  larceny,  as  a  valuable  security,  under  the 
Act  32  &  33  Vic.  c.  21,  s.  15.  Kegina  v. 
Dewitt, 17 

2 Jury — JSeparalion  qf,  during  trial —  What 

sujficient  to  avoid  verdict— Order  under  cap.  4^ 
Coiisol.  /Statutes — Court  can  inquire  into  fads 
aUfiouyh  return  shows  prisoner  to  be  properly  in 
custody.]  The  prisoner  was  tried  before  the 
York  County  Ck>urt  on  a  charge  of  larceny 
and  found  guilty.  During  the  trial  the  jury, 
while  in  charge  of  two  constables,  were  al- 
lowed to  separate  by  walking  on  different 
aides  of  the  street.  One  or  two  other  separa- 
ations  of  a  similar  nature  were  complained  of, 
but  there  was  nothing  to  shew  that  any  of 
them  had  any  conversation  with  any  person 
not  a  juror  in  reference  to  the  case.  This 
was  brought  to  the  notice  of  the  County 
Court  Judge,  and  an  application  was  made  to 
him  to  delay  passing  sentence,  and  to  treat 
the  verdict  as  a  nullity.  This  application  was 
refused,  and  the  prisoner  was  sentenced  and 
remanded  to  gaol,  pending  his  removid  to  the 
penitentiary.  An  or^ler  to  the  keeper  of  the 
gaol  having  been  obtained  under  the  provisions 
of  cap.  41  of  the  ConsoL  Statutes  upon  the 
return  of  this  order. 

Held,  (by  Allen,  C.  J.,  Wetmore,  Duff 
and  Palmer,  JJ.,  Weldon  and  Kino,  JJ., 
dissenting),  that  the  separation  ol  the  jury 
was  such  as  to  avoid  the  verdict. 

Held,  (by  Allen,  C.  J.,  Wetmore,  Duff 
and  Palmer,  JJ.,  Weldon  and  Kino,  JJ., 
diBsentiiig),  that,  although  the  retnni  of  the 


GBIMINAL  LAW.-Cmit«m«etf. 
gaoler  shewed  that  the  prisoner  was  properly 
in  custody  under  the  sentence  of  a  Court  of 
competent  jurisdiction,  the  Court  has  uower 
to  inquire  into  the  facts  of  tlie  case,  and  that 
the  prisoner  is  not  bound  to  proceed  by  a  writ 
of  error.     Ex  parte.  Roas, 257 

■lyidictment — MuQoinder  qf  counts — Evi- 


dence — Amending  reserved  case].  An  indict- 
ment contained  two  counts,  one  charging  the 
prisoner  witli  murdering  M.  •>.  T.  on  the  10th 
November,  1881 ;  the  other  with  manslaughter 
of  the  said  M.  J.  T.  on  the  same  day.  The 
Grand  Jury  found  *'a  true  bill."  A  motion 
to  quash  the  indictment  for  misjoinder  was 
refused,  the  counsel  for  tlie  prosecution  elect- 
ing to  proceed  on  the  first  count  only. 

Held  (Palmer,  J.,  dissenting)  that  the 
indictment  was  sufficient. 

The  prisoner  was  convi|;ted  of  manslaughter 
in  killing  his  wife,  who  died  on  the  10th 
November,  1881.  The  immediate  cause  of 
her  death  was  acute  inflammation  of  the 
liver,  which  the  medical  testimony  proved 
might  be  occasioned  by  a  blow  or  a  fall 
against  a  hard  substance.  About  three  weeks 
before  her  death  the  prisoner  had  knocked 
his  wife  down  with  a  bottle  ;  she  fell  against 
a  door,  and  remained  on  the  floor  insensible 
for  some  time ;  she  was  confined  to  her  bed 
soon  afterwards  and  never  recovered. 
Evidence  was  given  of  frequent  acts  of 
violence  committed  by  the* prisoner  upon  his 
wife  within  a  year  of  her  death,  by  knocking 
her  down  and  kicking  her  in  the  side. 

Held  per  Allen,  C.  J.,  Weldon,  Wet- 
more, Duff  and  Kino,  JJ.,  (Palmer,  J., 
dissenting),  that  there  was  evidence  to  leave 
to  the  jury  that  the  disease  which  caused  her 
death  was  produced  by  the  injuries  inflicted 
by  the  prisoner,  and  that  the  evidence  of 
violence  committed  within  a  year  of  the  death 
was  properly  received. 

Where  it  was  objected  at  the  trial  that 
there  was  not  evidence  against  the  prisoner 
to  leave  to  the  jury,  but  the  Judge  was  not 
asked  to  reserve  the  point,  the  case  reserved 
was  allowed  to  be  amended  at  the  argument, 
in  order  to  raise  the  point.  (Weldon  and 
Wetmore,  JJ.,  dissenting.)  Beqina  v.  Theal, 
449 

DEBENTTJEES— /««<«rf  under  38  Vie.,  c.  85 
— In  ha/nda  of  third  parties — Cotqnms — Inter- 
est on].  Held,  adhering  to  the  opinion  ex- 
pressed in  this  caae  in  4  P.  &  B.,  78,  that 
Debentures  issued  under  38  Vic.  c.  85,  sealed 
with  the  seal  of  the  General  Sessions  of  the 
County  of  Albert,  acquired  by  the  4th  sec- 
tion of  the  Act,  a  neffotiable  character  like 
promissory  notes  payable  to  bearer,  and  that 
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DEBESTtrSES.  —Continued. 

tu  the  hands  of  third  parties^  their  ralidity 

eould  not  be  questioned. 

Interest  on    coupons  is  not    reeoverable.. 

JOMXB  tf.  MlTNICrFAUTT  OF  ALBERT, 200 

DEBTS— Bills  of  Sale  Act  does  not  apply  to, 
401 

See  Hills  of  Salk  Act.    2. 

P£GB££— 01  Equity  Courtr— Parties  assent' 
ing  to  must  be  bouna  byit»... ,135 

•     See  Will.    2. 

DEED — By  infsnt-^Evidenee  of  eonfinnation 
after  cx>ming  of  age, 119 

See  Infant. 

— -E^ect  of  words  '*  Warrant  and  defend," 
: 54S> 

See  Estoppel.   i2. 

DEFEASANCE— Bill  of  Sale  subject  to— not 
filed^Bill  of  Sale  inoperative, 397 

See  Bills  of  Sale  Act.     1. 

DELAY — Unavoidable — When  diarterers  re- 
lieved, .,..,..«<..  w ^568 

See  Charter-pabty. 

DEMITBBEB— On  gronnd  that  the  deelartr 
tion  does  not  disclose  any  consideration  for  the 
making  of  the  promises  therein  alleged, ,    .11 

See  Agkexmeht. 

J)^0QTI10'JSi&'-^Shidor9emerU<menifelope  en- 
cloging—WhcU  mifficient  entitling  of  cause — 
Con9oL  Stat.  c.  37,  s.  194]  The  parties  to  the 
action  were  La  Banque  Ville  Marie,  plaintiff, 
and  Albert  J,  Lordly  and  Sterling  B.  Lordly, 
defendants.  The  depositions  taken  under  a 
commission  were  returned  addressed  to  the 
C!ourt,  and  endorsed  La  Banque  ViUe  Marie  v. 
A,  J.  Lordly,  et  al. 

Held,  that  the  endorsement  was  not  suffi- 
cient. La  Banque  Ville  Marie  v.  Lordly, 
273 

DISCHABGE — Of  prisoner  in  custody  under 
warrant  of  commitment  made  by  a  magis- 
trate  221 

See  Judge's  Order. 

DOCKET — Application  to  strike  causeoff,  489 
See.  Appeal  Papers. 

DOUBLE  STAMPS -Bill  of  Exchange- 
Reasonable  time, 498 

See  Stamp  Act. 

DBED&E — ^Belonging  to  Oovemment — lia- 

liter  for  negligence  of  his  fellow- 

202 

[QENCE.      2. 


ENDOBSEHEirr— Oh  envelope  encTosmg 
depositions , 27i 

See  Depobitions. 

EQUITY— When  deeiBioB  of  Judge  in  Equity 
OD  a  question  of  fact  will  be  reversed  on  ap- 
peal,   4 

See  Appeal,    I. 
BQUITT  APPEAL  PAPBE8- When  to  be 

printed, 48^ 

See  Appeal  PAPSRSk 


EQUITY  COUBJL'-Oeneral  Bule  qfSaaler 
Term^  44ih  Vic,]  1.  It  is  Ordered,  That 
where  leave  is  given  to  introduce  facts  and 
circumstances  into  a  Bill  filed,  by  way  of 
amendment,  or,  where  the  plaintiff  has  liberty 
to  state  such  eircumstaaees  en  the  ReooitC 
pursuant  to  the  provisionaol  the  56th  section 
of  chapter  49  of  The  Consolidated  Statutes, 
such  amendment  or  statement  shall  be  made 
by  filing  with  the  clerk  a  printed  or  written 
statement  thereof,  to  be  annexed  to  the  bill ; 
and  8U<^  proee<»din^  by  way  of  answer, 
evidence,  or  otherwise,  shall  be  had  and 
taken  thereon,  as  if  the  same  were  embodied 
in  a  Supplemental  Bill ;  provided  that  the 
Judge  may  make  such  order  for  accelerating 
the  proceedings  as  may  be  agreeable  to 
justice. 

2.  Whenever  a  Judge  receives  notice  of 
Appeal  under  the  &lst  section  of  chapter  49 
of  The  Consolidated  Statutes,  he  shall,  on  the 
application  of  either  party,  order  that  the 
*same  be  set  down  for  hearing  at  the  Term  of 
the  Supreme  Court  next  after  su<^  applica* 
tion,  and  the  derk  riiall  thereupon  enter  the 
same  upon  the  proper  paper,  and  the  same 
^all  be  neard  when  reached  ;  and  if  not  then 
prosecuted,  such  appeal  shall  be  dismissed 
with  costs,  unless  the  Court  shall  upon  good 
cause  shewn  postpone  the  bearing  of  such  ap- 
peal  166 

ESTATE — Claims  against  need  not  be  sworn 
to  before  action, 102 

See  ExBCUTORa. 

ESTOPPEL— ^dmiMioiw  by  an  m/atU—Appea 
— On  questions  of  fact — Jones  v.  Calkin,  and 
HiUand  v.  Hamm].  In^  Coort  of  Equity  an 
infant  stands  in  no  different  position  from  a 
person  of  full  age  in  relation  to  matters  of 
fraud,  aud  thereforo  if  he  makes  a  represen- 
tation upon  which  another  person  acts  ne  w^ 
not  be  allowed  to  impeach  the  validity  of  it 
on  the  ground  of  his  minority.  Wilbur  v. 
.lONES, 4 

Words  **  Warra/nt  anddtfemT'-^JS^eet  qf 


in  Deed],    D.  while  residing  on  crown  land 
and  after  he  had  applied  K>r  a  grant  under 
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S8T0PPBL.-<?Mii»iMw<. 

the  Labor  Act,  conveyed  it  by  «  mmaty 
deed  to  S.V  who  afterwards  conveyed  to  the 
defendant.  D.»  after  obtaining  the  grant, 
•conveyed  the  land  in  qnestion  to  B.,  who  con- 
veyed to  the  plaintiff.  It  appeared  on  the 
trial  that  both  d.  and  the  plaintiff  had  notice 
of  the  deed  to  S.  before  the  deeds  were  given 
to  them  respectively. 

Heldf  That  D.  was  estopped  from  denying 
that  he  had  title  to  the  land  when  he  made 
the  conveyance  to  S.,  and  that  the  plaintiff, 
claiming  under  him  as  his  assignee,  was  bonnd 
by  the  same  estoppel,  which  runs  with  the 
Umd. 

ffeid^  also,  that  the  words  ^*  warrant  and 
defend^'  are  words  creating  a  covenant  of 
warranty,   Gitbgain  v.  Lakgis,  ........*«  549 

!EVID£HG£--The  defendants,  under  the 
item  ** expenses  of  administration,^  in  the 
notice  given  with  the  plea  of  pleiu  adrnkUa- 
travUf  under  Consol.  Stat.  cap.  52,  sec  21, 
offered  evidence  of  the  probable  expenses  of 
this  and  other  suits. 

Held,  that  the  evidence  was  properly  re- 
fused.   Marshall  v.  Armstromo, 102 

-Skinder— Husband  amd  w^e—Attioti/or 


words  <^  wife —  What  tntwess  understood  words 
io  mean — Weidttvce — DavMiges^  In  an  action 
of  slander  a  witness  cannot  be  asked  what  he 
understood  to  have  been  meant  by  the  words 
used  unless  it  is  first  shewn  that  there 
was  something  to  prevent  the  words  from 
conveying  the  meanmg  they  would  ordinarily 
convey.     Per  Weldon  and  Wetmore,  JJ, 

In  any  case  the  question  would  foe  improper 
if  asked  the  plaintiff,  for  if  the  words  used 
required  a  peculiar  meaning  to  be  given  them 
to  make  them  actionable,  others  than  the 
plaintiff  must  have  understood  them  to  have 
oeen  used  in  a  peculiar  sense,  or  there  would 
be  no  publication.     Per  Wetmore,  J. 

In  an  action  of  slander  against  a  husband 
and  wife  for  the  slander  of  the  wife,  evidence 
of  a  statement  of  the  wife  made  subsequent 
to  the  slander,  that  her  husband  compelled 
her  to  utter  it,  and  his  object  in  compelling 
her,  is  improper.  Per  Weldon,  J.  Wood 
V.  Mackay  and  wipe, 109 

3- — Certifieate  under  S7th  Vic,  c.  9^,  Acts  of 
Parliament — Necessity  of  shewing  drfendant  to 
be  a  shareholder  before  certijicaie  is  ef)idence 
against  him}.  By  the  fifth  section  of  the  Act 
incorporating  the  Stadacona  Fire  and  life 
Insurance  Company,  it  is  provided  that  in  an 
action  against  a  shareholaer  for  calls,  a  cer- 
tificate, under  the  seal  of  the  company,  and 
purporting  to  be  signed  by  one  of  their 
officers,  to  the  effect  that  the  defendant  is  a 
shareholder,  that  such  c^ls  have  been  made, 


EVIDBHOE.~CoMt«ntMd. 

and  that  so  much  is  due  by  him,  shall  be  re* 
ceived  in  all  courts  of  law  as  prima  faxAt 
evidence  to  that  effeot.  The  certificate  put 
in  evidence  on  the  trial  certified  that  defend- 
daat  was  the  holder  of  fifty  shares,  that  cer* 
tain  calls  bad  been  made,  and  that  he  was 
indebted  to  the  company  in  a  sum  named, 
being  the  amount  of  tbe  calls. 

J2eM,  that  the  certificate  was  not  evidence 
against  the  defendant,  in  the  absence  of  other 
evidence  that  the  defendant  was  a  shareholder 
in  the  company.  Stadavona  Ins.  Co.  «. 
Rainsvord, > , 309 

,. 304 


— ^Leave  and 

See  Sberivf*8  Salb. 

Mere  omission  to  disaffiim  a  conveiyance 

made  by  infant  after  coming  of  age  is  not 
sufficient  evidence  to  warrant  a  jury  in  find- 
ing a  confirmation,  .%....> . . « 119 

See  Infant. 

BXECTJTIOH— i'WonYy  eos<  hgmtirvKifiitms  to 
sheriff— Confusion  signed  b^  one  parlmer  for 
himself  and  lUs  co'partner —  With  eo-partner's 
consent — One  partner  acknowledging  service  of 
summons  for  himself  eutd  co-vartner  with  latter*s 
consent — Summons  filed  without  affida/oU  of  sev" 
vice — irreguUx/rUies — Third  parties  cannot  take 
advantage  of,  tn  ahsffnce  of  fraud — €oi\fession 
signed  May  2nd,  authorizing  judgment  to  be. 
signed  on  ** the  fifth  day  qf  May  nesot"^  When 
due.}  Where  an  execution  was  placed  in  the 
sheriff's  hands  with  instructions  to  make  a 
pro  forma  levy,  but  not  to  advertise  and  sell, 
or  do  anything  more  until  he  received  further 
instructions,  it  was  held  by  Allen,  C.  J.,  and 
Palmer  and  Kino,  JJ.,  that  the  execution 
was  not  delivered  to  be  executed  within  the 
meaning  of  the  Statute  of  Frauds  (Conso]. 
Stat,  c  76,  s.  11),  and  therefore  did  not  bind 
the  goods  of  the  defendants ;  but  by  Weldon 
and  Wetmore,  JJ.,  that  the  direction  to  the 
sheriff  not  to  proceed  to  advertise  and  sell 
until  further  orders,  was  not  such  an  inter* 
ferenoe  with  the  execution  as  would  give  sub- 
sequent executions  priority. 

K.  &  B.,  co-partners,  were  indebted  to  A.: 
B.  being  about  to  go  away  consented  that  a 
confession  should  be  given  to  A.,  and  author* 
ized  B.  to  sign  his  name  in  his  absence.  R. 
accordingly  sisned  B's  name  to  the  confession, 
and  afterwards,  on  B^s  return,  informed  him 
of  what  he  had  done,  to  whiph  B.  replied, 
"that  is  all  right." 

Held,  (by  Allen,  C.  J.,  and  Weldon  and 
Wetmore,  JJ.,  Palmer,  J.,  dissenting),  that 
this  was  a  sufficient  recognition  of  the  con- 
fession to  prevent  B.  from  objecting  to  it,  and 
certainly  sufficient  to  prevent  any  one  else 
from  tsking  a  similar  oDJection. 
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EXEOTJnOH. — Contin  ued. 

R.  for  himself  and  B.  acknowledged  service 
of  the  writ  of  summons,  which  was  filed. 
\o  affidavit  of  service  was  made,  no  appear- 
ance was  entered,  and  no  declaration  was 
tiled  ;  judgment  was  entered  np  on  a  confes- 
sion signed  by  R.  for  himself  and  B.,  with  B's 
consent,  the  judgment  roll  being  duly  filed. 
The  judpnent  creditor  was  R's  father,  and 
the  pnx:eedings  were  in  the  nature  of  a  friend- 
ly arrangement. 

//pW,  (by  Allen,  C.  J.,  and  Weldon  and 
Wetmoke,  J  I.,  Palmer,  J.,  dissenting),  that 
these  were  matters  of  irregnlarity  only,  of 
which  subsequent  judgment  creditors  could 
not  take  advantage,  in  the  absence  of  fraud. 

HeUl,  by  Kino,  J.,  that  although  there 
was  no  evidence  of  Actual  fraud,  the  proceed- 
ings by  the  preferred  creditor  against  the  pre- 
ferring debtors  amounted  to  an  abuse  of  the 
process  of  the  Court,  and  that  the  judgment 
ought  to  be  set  aside  unless  the  plaintiff  so 
amended  his  proceedings  as  to  bring  them  into 
uniformity  with  the  practice  of  the  Court. 

Where  judgment  is  entered  up  for  more 
than  is  due  from  the  defendant  to  the  plain- 
tiff, the  Court  will,  on  the  application  of  a 
subsequent  judgment  creditor  of  the  defend- 
ant, reduce  the  amount  of  the  judgment :  by 
Allen,  C.  J.,  and  Weldon  and  vVetmore,  JJ. 

Where  a  confession  dated  the  2nd  day  of 
May,  1881,  authorized  judgment  to  be  siraed 
on  *'the  fifth  day  of  May  next,"  it  was  neld 
by  Allen,  C.  J.,  and  Palmeb,  J.,  that  this 
meant  the  fifth  day  of  May,  1882  ;  but  by 
Weldon  and  Wetmore,  J  I.,  that  as  it  was 
evident  the  parties  meant  the  fifth  day  of 
May  instant,  and  the  error  was  clerical,  the 
plaintiff  was  entitled  to  sign  his  judgment  on 
the  5th  of  May,  1881.  This  objection  not 
being  taken  before  the  Judge  who  referred 
the  matter  to  the  Court,  Allen,  C.  1.^  was 
of  opinion  it  ought  not  to  prevail.  KEoord 
V.  Record 277 

EXECUT0E8— <^toiwi  against  ettaU—Need 
not  be  svDom  to  brfore  auction — ConsoL  Stat,, 
cap.  62,  Bee.  19.^  By  Consol.  Stat.,  cap.  52, 
sec.  19,  it  is  provided  that  no  debt  shall  be 
paid  by  an  executor  until  the  same  be  certified 
by  affidavit. 

Heldf  that  the  obtaining  of  the  affidavit 
was  not  a  condition  precedent  to  the  right  to 
sue  for  the  debt,  and  if  it  were,  to  be  available 
as  a  defence,  it  would  have  to  be  specially 
pleaded.    Marshall  v.  Armstrong,  ....  102 


-Separate  actions  for  penalty  for  not  prov- 


ing Will— Stay  of  one, 537 

See  Stay  of  Action. 


FBAnDTTLENTHISBEFBESEFrATIOirS 

—Written  contract, 489 

See  Contract.     3. 

FRAnDTTLEHT  FBEFEREVCE8, 401 

See  Bills  of  Sale  Act.    2.  . 

FBEDEKIGTOV— Power  of  City  Coondl  to 
impose  tolls  in  Public  Market, 22S 

See  Market. 

FUTURE  ADVAMCES-Bill  of  sale  given 
to  cover — Not  accepted,  vests  in  assignee  of 
grantor, 401 

See  Bills  of  Sale  Act.     2. 

GOODS  SOLD  AND  DEUVEEED  -Action 

for— Waiver  of  tort, 529 

See  Conversion. 

TTABTtAR  (SOKP\i%— t*ractux --Affidavit-^ 
Surplusage'].  It  is  not  a  ground  for  setting 
aside  a  writ  of  Habeas  Corpus  that  affidavits 
on  which  the  fiat  for  the  writ  was  granted 
were  intituled  "  In  the  Supreme  Court,  ex 
parte,^*  &c., '  the  words  alter  "Supreme 
Court "  being  mere  surplusage. 

Where  a  Judge  granted  a  fiat  for  a  writ  of 
Habeas  Corpus  asainst  two  persons,  to  bring 
up  the  bodies  of  two  infant  children,  the 
Court  would  not  set  aside  the  writ  merely  on 
the  ground  that  it  did  not  clearly  appear  from 
the  affidavits  that  they  were  in  the  custody 
of  both. 

It  is  not  a  ground  for  setting  aside  a  writ 
of  Habeas  Corpus  that  two  original  writs 
were  issued  exactly  alike,  though  such  a  pro« 
ceeding  was  quite  unnecessary.  The  fiat 
being  endorsed  on  the  writ  and  signed  by  the 
Judge  is  sufficient.  It  is  not  necessary  for 
him  also  to  sign  the  writ. 

The  writ  of  Habeas  Corpus  issues  by  com- 
mon law,  except  in  cases  of  imprisonment  on 
charges  of  crime,  to  which  only,  the  Stat.  31 
Charies  II.  applies.  In  re  Shadghnbsvsy, 
182 

HEIB8 — Construed  same  as  "children"  or 
"  issue "  when  such  was  clear  intention  of 
testator, 169 

See  Will.     3. 

EU8BASD  AFD  WIFE— Slander— Action 
for  words  of  wife, 109 

See  EviDXNOB.    2. 

nrDICTMENT— Misjoinder  of  counts, .  .449 
See  Criminal  Law.    3. 

HTFANT — Conveyance  qf  land  by — Confirma- 
tion after  coming  qf  age — .Bvidence].  A  con- 
veyance of  land  by  an  mlant  is  voidable  only 
and  may  be  avoided  by  him  after  coming  of 
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IHPANT.— Conhnued 

Mere  omission  to  disaffirm  such  a  deed  is 
not  sufficient  evidence  to  warrant  a  jury  in 
finding  a  confirmation.  Dot  dem.  Seely  v. 
Charlton, 119 

-Fraud — In  a  Court  of  Equity  an  infant 


stands  in  no  different  position  from  a  person 
of  full  age  in  relation  to  matters  of  fraud, . .  4 

See  RsTOPPEL.     1. 

INSOLVENT  ACiJ!— When  one  partner  pur- 
•chases  from  Assignee  estate  of  Insolvent  firm, 
€n  bloc — Right  to  sue  for  debts  due  fimi  in  lUs 
own  name  —  Payment —  What  constitutes  — 
Where  money  received  by  person  being  partner 
in  twofirm^].  G.  &  L.  were  merchants  doing 
business  in  S,  the  firm  being  composed  of  the 
respondent  and  W.  S.  L.  The  latter  was 
also  a  member  of  the  firm  of  S.  L.  Son  &  Co., 
also  doing  business  in  S.  The  latter  firm 
was  composed  of  W.  S.  L.  and  one  of  the  ap- 
pellants, S.  L.  The  appellants  were  owners 
of  the  brigantine  "  Fiora,"  of  ^hich  S.  L. 
was  registered  as  managing  owner.  G.  &  L. 
by  direction  of  the  managing  owner,  gave 
supplies  to  the  vessel,  and  were  to  be  repaid 
out  of  the  freight  to  be  earned  on  her  then 
intended  voyage.  Subsequently,  on  Nov. 
18,  1878,  G.  &  L.  were  put  into  insolvency, 
under  the  Insolvent  Act  of  1875.  The  res- 
pondent obtained  from  his  individual  and  co- 
partnership  creditors  a  discharge,  and  the 
assignee  duly  executed  to  him  a  transfer  of 
the  whole  estate. 

Bespondent  then  brought  a  suit,  in  his  own 
name,  as  purchaser  of  the  estate,  in  the 
County  Court,  against  appellant  as  owners 
of  the  vessel,  for  recovery  of  the  price  of  the 
supplies  furnished. 

Held,  (1.)  That  the  respondent  had  rightly 
brought  the  action  in  his  own  name,  (2.)  That 
the  fact  of  S.  L.  Son  &  Co.,  of  which  firm  W. 
S.  L.  was  a  member,  having  received  the 
freight  would  not  affect  plaintiff^s  right  to  re- 
cover for  the  supplies.  Leonard  v.  Griffin, 
188 

ISBTTBJiSCE—J^O'rine^Loss  or  damage^ 
Limitajtion  oj  time  within  which  to  bring  action 
for  recovery  of— Condition — Pleading^.  A 
policy  of  marine  insurance  provided  that  all 
ksses  and  damages  which  should  happen, 
should  be  adjust^  and  paid  in  sixty  days 
c^ter  proof  of  loss  and  adjustment ;  and  that 
no  suit  or  action  against  the  compuiy  for  the 
recovery  of  any  clami  under  the  policy  should 
be  sustainable  unless  sueh  suit  or  action  be 
commenced  within  twelve  months  next  after 
any  loss  or  damage  occurred.  In  an  action 
on  the  policy,  the  defendants  pleaded  that 
the  loss  or  damage  to  the  vessel  did  not  occur 
within  twelve  months  before  the  commence- 


nrSUBANCE-  ConHnutd, 

ment  of  the  action.      Replication — that  the 

loss,  without  the   plaintin^s  fault,    was  not 

adjusted   till  a    certain  day,  and  that  the 

action  was   brought  within  twelve  months 

thereafter. 

Held — on  demurrer — that  the  plea  stated  a 
good  defence,  and  that  the  replication  was  no 
answer  to  it.  Dickie  v.  The  Western  Ass. 
Co., 544 

-Fire — Conditions —  FFoiwr].  In  an  action 


on  a  policy  of  insurance  for  damage  to  the 
appellant's  house  by  fire  no  evidence  was 
given  that  the  preliminary  proof  required  by 
the  policy  had  been  funushed.  The  only 
dispute  being  the  amount  of  damage,  the  ap- 
pellant relied  upon  the  fact  that  the  sub- 
agent  had  had  the  damage  estimated  and  that 
he  consented  to  accept  the  estimate,  as  a 
waiver.  The  19th  condition  declared  that 
none  of  the  conditions  in  the  policy  should 
be  taken  as  waived  by  the  Company  unless 
the  waiver  was  endorsed  on  the  policy  and 
signed  by  the  agent  at  St.  John. 

Held  on  appeal  (KiNa,  J.,  dubitante),  that 
the  Court  below  was  right  in  ordering  a  non- 
suit to  be  entered  on  the  ground  that  there 
was  no  evidence  of  a  waiver  of  the  preliminary 
proof.  McKean  v.  Commercial  Union  Ins. 
Co 583 

As  to  right  of  Trustees  of  estate  under 

will  to  insure  new  buildings  or  increase  the 
insurance  when  directed  to  insure  in  about 
the  amount  in  which  testator  insured, ....  135 

See  WiLU     2. 

Policy  of — Beneficiary  not   entitled  to 

bring  action  in  his  own  name, .210 

See  Contract.    2. 
INTERCOLONIAL  RAILWAT-Liability 

of  conductor  for  accident  to  passenger. .  .586 
See  Railway  Conductor. 

INTEREST— Not  recoverable  on  coupons, 

200 

See  Debentures. 

IRREGULARITY— In  entering  up  judgment 
on  confession, 277 

See  Execution. 

JUDGES  ORDER— />McAar^ng  a  person  m 
custody  under  a  warrant  of  a  magistrate — 
Made  ex  parte  in  a  summary  way — No  lawful 
authority  for  making  sueh  order.]  Held,  (by 
Wetmore,  Dutf,  Palmer  and  Kino,  JJ., 
Weldon,  J.,  dissenting),  that  a  Judge  of  the 
Court  has  no  power  on  the  application  of  one 
in  custody,  under  a  warrant  of  commitment 
made  by  a  magistrate  in  due  form  of  law,  to 
make  an  ex  parte  order,  in  a  summary  way, 


VoL  v.— P.  &  B. 


81 


642 


INDEX. 


JUDGE'S  OBJ)EBL.— Continued. 
for  the  prisoner's  discharge.     The  prisoner 
must  proceed  by  writ  of  habeas  corpus  or  by 
proceedings  under  cap.  41  of  the  Consolidated 
statutes.     Ex  parte  Woodward, 221 

JUDGMENT— When  entered  up  for  more 
than  is  due  from  the  defendant  to  the  plain- 
tiff, the  Court  will  on  the  application  of  a 
subsequent  judgment  creditor  reduce, 277 

See  Execution. 
JUDGMENT   BY   DEFAULT -Offer   to 

suffer — By  one  of  several  defendants — In  an 
action  of  trespass — Effect  of, 251 

See  Costs.     6. 

JUEY — Separation  of  during  trial — SufiScient 
to  avoid  verdict, 257 

See  Cribonal  Law.    2. 

LASCENY — An  unstamped  promissory  note 
— Whether  'Valuable  security"  within  the 
meaning  of  the  Act, .17 

See  Criminal  Law.     1. 

LEASE — Ekitirerent  reserved — Consideration 
illegal  in  part, 339 

See  Railway  Company.     1. 

An  agreement  for  a  conditional  sale  of 

chattels  under  a  lease,  not  bill  of  sale, . .  .480 

See  CoNTRAcrr.    3. 

LEAVE  Airo  LICEHSE-Bidding  at  sheriff's 
sale  after  having  forbidden  sale,  not  evidence 
of 304 

See  Shrriff's  Sale. 

LIEN — Persons  entitled  to  hold  goods  for — 
Refusal  to  deliver  until  other  charges  were 
paid — Waiver 124 

See  Trovkr.     1. 

LIMITATION— Of  time  within  which  to 
bring  action  under  insurance  policy 544 

See  Insurance.     1. 

LIQUOR  LICENSES— Expiration  of, . .  .315 
See  Canada  Temperance  Act.     1. 

^ABKRT—PuhUc— Grant  of  public  market 
place —  Whether  authorizes  estabUshmeni  of  mar- 
ket—11  Vic,  61,  U  Vic,  c.  IS,  22  Vic.  c.  8, 
30  Vic.  c.  37  considered —  Whether  York  County 
Council  or  City  Council  of  Fredericton  have 
control  qf  the  Queen^s  Ward  Market — Imposing 
tolls  or  closing  market  without  express  atUhority 
— Bepexil  qf  Acts,]  The  grant  of  a  piece  of 
land  for  a  public  market  place  authorizes  the 
grantee  to  establish  a  market  there. 

Prior  to  1848  the  title  to  the  market  house 
ia  Queen's  Ward,  in  the  City  of  Fredericton, 
was  in  the  Justices  of  York  County,  who  had 


ISABXSr.—Cimtinued. 

power  to  make  regulations  for  the  manage' 
ment  of  the  market.  By  11  Vic.  c.  61,  s.  40, 
all  power  which  the  Justices  of  York  bad  ta 
make  regulations  upon  any  subject  within 
the  city,  was  vested  exclusively  in  the  City 
Council,  *  The  Act  11  Vic.  c.  61  was  repealed 
by  14  Vic.  c.  15,  and  this  Act  by  22  Vic.  c.  8, 
Section  40  of  11  Vic.  c  61  was  not  re-enacted, 
but  by  the  4th  section  of  14  Vic.  c.  15,  "the 
whole  legislative  power  and  government  of 
the  city"  was  vested  in  the  City  Council,  '  'and 
in  no  other  jwwer  or  authority  whatsoever." 
By  the  54th  section  of  22  Vic.  c.  8,  *'the  sole 
power  and  authority"  to  make  bye-laws  for 
various  purposes  within  the  city — one  of 
which  wa<4  the  regulation  of  markets — was 
re-affirmed.  On  the  incorporation  of  York 
County  the  powers  of  the  Justices  were  trana- 
fered  to  the  County  Council  of  York,  and  the 
title  to  the  market  house  became  vested  in  the 
County  'Council. 

Held,  that  the  control  and  management  of 
the  market  was  in  the  City  Council  of  the 
City  of  Fredericton. 

In  the  absence  of  express  authority  to  do 
so,  the  City  Council  of  the  City  of  Frederic- 
ton has  no  power  to  close  the  market,  or  to 
impose  tolls  on  the  sale  of  articles  in  the 
market  house,  the  market  by  the  grant  being 
a  free  market. 

The  repeal  of  an  Act  by  which  it  was  de- 
clared that  the  market  should  be  free,  had 
not  the  effect  of  a  legislative  declaration  that 
the  market  in  question  should  not  be  a  free 
market ;  but,  except  for  matters  done  under 
the  Act  left  the  ^narket  as  though  the  Act  had 
never  existed. 

By  30  Vic.  (1866)  c.  37,  s.  3,  it  is  provided 
that  the  "City  CouncU"  of  Fredericton, 
"shall  have  power,  as  heretofore,  to  impose 
tolls  and  rates,  and  may  if  they  see  fit,  sell 
and  dispose  of  or  otherwise  farm  the  tolls  and 
rates  arising  from  the  wharves,  maris ets,"  ftc 

Hekl,  that  this  did  not  authorize  the  City 
Council  to  close  the  market,  which  by  the 
grant  creating  it  was  free,  or  to  impose  tolls 
on  articles  sold  in  the  market.  Edwards  v. 
BURGOYNE 228 

MASTER— Of  Government  Steam  Bredce 
liable  for  negligence  of  his  fellow-servants,  202 

See  Negligence.    2. 

MISJOINBBB  *- Of  oonntB  in  indictment, 
449 

See  Criminal  Law.    3. 


MONEY  HAD  AND  BECEIVED-Action 

for — Waiver  of  tort, 529 

See  Conversion. 
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MOETGAGE— Not  a    due  execution    of    a 

trust  for  sale  and  conversion, 135 

See  Will.    2. 

NEGLIGEH CE— 0/  Contractor— LiabilUy  of 
employ tr — S.  contracted  to  erect  a  building 
forW.  on  hi8(W.'8)  land.  W.  engaged  B. 
to  superintend  the  erection — liis  duty  being 
to  enforce  the  conditions  of  the  contract,  fur- 
jiish  drawings,  &c.,  make  estimates  of  the 
amount  due,  and  when  the  building  was  com> 
pleted  to  issue  a  certificate  which,  if  uncon- 
ditional, would  be  an  acceptance  of  the  con- 
tract. W.  also  reserved  the  right  to  alter  or 
modify  the  plans  and  specifications  and  to 
make  any  deviation  in  the  construction,  de- 
tail, or  execution  of  the  work  without  avoid- 
ing the  contract,  and  in  case  of  unnecessary 
dday,  or  of  the  inability  of  S.  to  perform  the 
work  within  a  given  time,  W.  might,  on 
giving  notice  in  writing,  take  possession  and 
carry  on  the  work  to  completion,  charging 
the  same  to  S.  The  buildin|;  to  be  at  the 
risk  of  S.  until  accepted  by  W . 

Held,  per  Weldon,  J.,  thatby  thetermi*  of 
the  contract  W.  retained  control  over  the 
work,  and  was  liable  for  an  injury  to  the 
plaintiff's  building,  which  was  the  result  of 
8. 's  improper  and  careless  execution  of  the 
contract. 

Per  Wktmork,  J.,  that  W.  was  not  by  the 
terms  of  the  contract  liable  for  the  injury, 
and  if  it  was  sought  to  make  him  liable  on 
the  ground  that  he  interfered  and  controlled 
S.  in  the  execution  of  the  work,  that  was  a 
question  for  the  jury.  McMillan  v.  Walkee, 
, 31 

2 Placing  anchor  of  Dredge  in  cfiannel  of 

public  harbour — Master  must  plau  buoys  or 
signals— Where  dredge  the  property  of  the. 
'Crown,  and  being  used  m  improving  navigation 
— Liability  of  master  for  acts  of  fellow  servants 
qf  the  Cr9wn],  By  the  first  count  of  the  de- 
claration it  was  aUeged  that  the  master  of  a 
Government  Dredge  placed  the  anchor  of  the 
Dredge  in  the  main  channel  of  a  public  har- 
bour, with  the  fluke  of  the  anchor  sticking 
up,  and  so  left  it,  for  an  unreasonable  length 
of  time,  without  placing  any  proper  buoy  or 
signal  to  mark  the  place  of  the  anchor,  and 
without  taking  any  proper  means  to  guard 
against  accidents  to  vessels  navigating  the 
harbour,  and  that  the  plaintiffs'  manners, 
having  occasion  to  pass  out  of  the  said  har- 
bour with  the  plaintiffs'  vessel,  without  any 
default  on  their  part,  ran  upon  the  anchor, 
and  injured  the  vessel. 

Held,  that  the  count  described  a  good 
cause  of  action ;  that  the  master  of  the 
Dredge  should  have  placed  a  buoy  to  the 
anchor  to  warn  vessels  navigating  the  har- 
bour. 


"SEQtLLOtESGl^— Continued. 

By  the  third  count  it  was  alleged  that  the 
master  of  a  Dredge  placed  the  anchor  of  the 
Dredge  in  a  part  of  the  Channel  of  a  public 
harbour  usually  navigated  by  vessels,  in  a 
dangerous  and  improper  position,  and  per- 
mitted the  same  to  remain  in  such  dangerous 
and  improper  position  and  that  the  plaintiff's 
vessel  in  passing  out  of  the  said  harbour 
in  charge  of  their  mariners,  without  any 
knowledge  on  the  part  of  the  latter  of  the 
improper  and  dangerous  position  of  the 
anchor,  and  without  any  default  on  their 
part,  ran  on  the  anchor  and  was  ■  injured,  &.c. 

Held,  that  the  count  disclosed  a  good  cause 
of  action. 

By  the  plea  the  defendant,  the  master  of 
the  Dredge,  alleged  that  the  Dredee  was  the 
property  of  Her  Majesty,  and  was  being  used 
in  dredging  out  and  improving  a  public  har- 
bour, that,  for  this  purpose,  dredpng,  it  was 
necessary  to  anchor  it,  and  that  ne  directed 
A.  McI.  and  others  to  put  the  anchor  out, 
and  that  they  placed  it  in  the  manner  alleged 
in  declaration,  without  any  knowledge  on  nis 
part  that  it  was  carelessly  and  improperly 
put  out,  and  that  A.  Met.  and  the  others 
were  not  employed  by  him,  but  w^re  his  fel- 
low servants  in  the  employ  of  Her  Majesty. 

Held,  that  the  plea  did  not  afford  an  answer 
to  the  declaration,  that  the  master  of  the 
Dredge  having  directed  the  men  to  put  out 
the  anchor  in  a  place  where  it  might  oe  dan- 
gerous to  navigation,  could  not  excuse  him- 
self by  saying  the  men  were  his  fellow-servants 
in  Her  Majesty's  employ,  and  that  he  did  not 
know  it  was  negligently  or  improperly  placed 
there.     LuNT  v.  Lloyd, 202 

3 Where  plaintiff  offers  no  evidence  to  con- 
nect defendant  with  act  of  negligence — Effu^  of 
such  evidence  on  cross-examination — How  far 
plaintiff  entitled  to  benefit  of]  Where  in  an 
action  for  negligence  the  plaintiff  offered  no 
evidence  to  connect  one  of  several  defendants 
with  the  negligent  act  complained  of,  and  the 
only  evidence  of  such  connection,  and  this 
very  slight,  was  elicited  from  the  defendant 
himself  in  cross-examination. 

Held,  that  there  should  be  a  new  trial, 
unless  the  plaintiff  consented  that  a  verdict 
should  be  entered  forsuoh  defendant.  Keekan 
V.  The  Trustees  of  the  Leinsteb  Street 
Baptist  Church, 211 

Railway  Company — ^liability  to   fence, 

441 

See  Railway  Company.    2. 

Railway  Conductor — ^Accident  to  passen- 

eer — Right  of  action — Whether  contributory, 
: T 586 

See  Railway  Conpoctor. 
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HEW  TEIAL— A  judge  has  no  power  to 
order  in  review  case  under  Consol.  tStat,  c. 
60,  sec.  43 370 

See  Certiorari.     1  and  2. 

PABTICTILAES— Of  claim— Sufficiency  of 
529 

See  Conversion. 

PABTNEBS — Where  one  partner  purchases 
from  assignee  the  estate  of  insolvent  firm  en 
bloc — Right  to  sue  for  debts  due  firm  in  his 
own  name, 188 

See  Insolvent  Act. 

Confession  ^ven  by  one  for  himself  and 

his  co-partner  with  his  consent — Effect  of.  277 

See  Execution. 

One  acknowledging — Service  by  sum- 
mons,   277 

See  Execution. 

PENALTIES— Under  Section  110,  Canada 
Temperance  Act,  1878 — How  recoverable,  513 

See  Canada  Temperance  Act,    2. 


304 


PLEA — Leave  and  licence, 
See  Sheriff's  Sajle. 


^That  action  was  not  brought  within  time 

limited  by  condition  of  Insurance  Policy — 
Good  defence, 544 

See  Insurance.     1. 

PLEADdGK If  the  obtaining  of  an  affidavit 
were  a  condition  precedent  to  the  right  to  sue 
for  a  debt  ag^ainet  an  estate,  to  be  available  as 
a  defence,  it  would  have  to  be  specially 
pleaded, 102 

See  Evidence.     1. 


Slander — Necessity  of  setting  out  all  the 

material  words  constituting, 237 

See  Slander.     1. 

^The  master  of  a  dredge  having  directed 

the  men  to  put  out  an  anchor  in  a  p&ce  where 
it  might  be  dangerons  to  navigation  could 
not  excuse  himself  by  saying  the  men  were 
his  fellow-servants  in  Her  Majesty's  employ, 

202 

See  Neolioencb.    2. 

PLENE  ADMINI8TEAVIT--Under  plea  of 
— Evidence  of  probable  expense  of  present 

and  other  suits  not  admissible, 102 

.<Saa  TCvtoence.     1. 

-On  the  trial  of  the  cause  the 
.  to  allow  defendant's  counsel  to 
ess  B.  what  S.  had  sworn  was 


PRAOnOE.-  Cmitinu^ 

said  by  him  B.  about  making  a  mistake,  in 
order  to  ask  B.  whether  such  statement  was 
true  or  not. 

Held,  per  Weldon,  J.,  that  the  Jud^e  was 
right,  and  B.  couhl  only  be  asked  to  give  his 
version  of  the  conversation.  Per  Wetmore, 
J.,  that  the  statements  which  the  coun8<d 
wished  to  read  not  being  in  themselves  evi- 
dence the  Judge  should  have  allowed  them  to 
be  read  to  the  witness,  for  the  purpose  of  con- 
tradiction. 

The  defendants  appeared  by  the  same  at- 
torney, but  were  represented  at  the  trial  by 
separate  counsel. 

Helilf  per  Weldon,  J.,  that  only  one  coun- 
sel had  a  right  to  cross-examine  and  address 
the  jury.  Per  Wetmore,  J.,  that  at  all 
events  the  Judse  should  have  satisfied  him- 
self that  defendants'  interests  were  identical 
before  refusing  to  allow  the  counsel  for  both 
to  cross-examine  and  address  the  jury. 
McMillan  v.  Walker, 31 

2 Rule  NUi —  Whtre  not  entered  on  Crown 


paper —  When  applicant  entitled  to  have  made 
absolute.  ]  A  rule  nisi  ha\nng  been  taken  out 
and  served,  requiring  defendants  to  shew 
cause  at  this  term  why  a  certain  oonviction 
made  by  them  as  Justices  should  not  be 
quashed,  they  did  not  enter  the  case  on  the 
Crown  paper. 

Held,  That  the  second  motion  day  of  the 
term  was  the  proper  time  for  moving  to  make 
the  rule  absolute.     Regina  v.  Datton,.  . .  195 


Where  cause  had  been  noticed  for  trial 

and  entered  at  the  Circuit — Court  will  pre- 
sume cause  was  at  issue, 165 

See  Costs.    3. 


-Writ  of   habeas   corpus — Proceedings — 


When  issues  by  common  law, 182 

See  Habeas  Corpus. 

-Where  Judge  who  tried  a  cause  dies  with- 


out giving  the  plaintiff  a  certificate  for  costs, 
he  is  without  remedy,  as  another  Judge  cannot 
grant  the  certificate, 192 

See  Costs.    4. 


-If  in  an  action  for  negligence  against  a 


number  of  defendants,  no  evidence  is  produc- 
ed against  one  of  them,  he  is  entitled  to  have 
a  verdict  of  acquittal  entered  for  him  at  the 
end  of  the  plaintiff's  case, 211 

See  Neouoencb.    3. 

-Appeal  under  11  Vic.  c.  12 — Court  re- 


fused to  interfere  with  decision  of  the  Justice 
where  the  evidence  was  oooflicting^ 227 

See  Appeal.    4. 
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PRAOnOE.— Con«tnt*«f. 

, Although  return  of  gaoler  showed  that  a 

prisoner  was  properly  in  custody  under  the 
sentence  of  a  court  of  competent  jurisdiction 
the  Court  has  power  to  enquire  into  the  facts 
of  the  case 257 

See  Criminal  Law.    2. 

FBISONER — In  custody  under  a  warrant  of 
commitment  made  by  a  magistrate  in  due 
form  of  law,  Judge  cannot  make  an  ex  parte 
order  for  his  dischai*ge, 221 

See  JuDGE^s  Order. 

PEOBATE  COURT— Questions  of  fact  de- 
cided from  the  evidence  sent  up  on  appeal, 
irrespective  of  the  finding  of  the  Judge  of 
Probates, 71 

See  Appeal.    2. 

PEOMISSORT  NOTE-Unstamped-Steal- 
ing  of — Whether  ''valuable  security"  within 
meaning  of  Acts  of  Canada  32  and  33  Vic,  c. 
21, 17 

See  Criminal  Law.     1. 

RAILWAY  GOMPAWI— Bight  to  grant  run- 
ning powers  over  its  line  to  another  Company — 
Power  of  Railway  Company  to  contract  c^ter 
the  time  limited  by  Act  qf  incorporation — 
Specific  performance  qf  contract —  When  equity 
will  enforce — LeoM — Entire  rent  reserved — 
Consideration  ilUyal  in  part].  The  Grand 
Southern  Railway  Company  was  incorporated 
by  35  Vict.  c.  47,  (twwsed  11th  April,  1872,) 
for  the  purpose  of  constmcting  a  railroad 
from  the  city  of  Saint  John  to  St.  Stephen, 
the  capital  stock  to  consist  of  at  least  $2,000, 
000  and  the  liability  of  the  stockholders  re- 
stricted to  the  amount  of  stock  they  held  ; 
$50,000  of  the  stock  subscribed  to  be  paid  in 
before  the  operations  of  the  company  com- 
menced ;  ana  that  to  entitle  the  company 
to  the  privileges  of  their  charter  the  construc- 
tion of  the  road  should  commence  within 
three  years,  and  should  be  bona  fide  continued 
from  year  to  year,  so  that  the  whole  be  com- 
pleted within  eight  years  from  the  passing  of 
this  Act.  No  stock  having  been  paid  in 
under  this  Act,  the  time  for  commencing  the 
construction  of  the  road  was  extended  by  37 
Vict.,  c.  85  ;  but  the  time  for  completion  re- 
mained as  before,  and  the  company  was 
authorized  to  commence  the  construction  of 
the  road  as  soon  as  $20,000  of  the  stock  was 
"subscribed"  for,  $24,000  was  subscribed 
for,  but  only  11,240  was  paid  in.  The  com- 
pany did  not  complete  the  road  within  the 
time  limited  (Uth  April,  1S80),  and  the 
Legislature  refused  to  extend  the  time.  On 
the  20th  January,  1876,  the  company  con- 
tracted with  the  Government  to  construct 
the  railway  mentioned  in  the  Act  of  incor- 


RAILWAY  GOKPlSY.-ConHnued. 

e>ration  ;  to  commence  work  by  the  3lBt 
ecember  following,  and  to  complete  the 
road  by  the  11th  April,  1880,  the  government 
having  power  to  terminate  the  contract  by  a 
six  month's  notice,  unless  the  company  gave 
satisfactory  proof  that  the  work  was  proceed- 
ing so  as  to  be  completed  within  the  time 
limited.  In  January,  1879,  the  Government 
gave  the  company  a  notice  under  the  terms 
of  the  agreement. 

By  Act  33  Vict.,  c.  39,  the  Carleton Branch 
Railway  Co.  was  incorporated  for  the  purpose 
of  constructing  a  railway  from  the  west  side 
of  the  harbor  of  St.  John  to  The  European 
k  North  American  Railway  near  Fairville, 
with  power  to  take  and  hold  land  Ac,  and 
provided  that  lands  taken  by  the  company 
should  be  held  as  lands  taken  and  appropriat- 
ed for  highways.  On  the  30th  April,  1880, 
the  Grand  Southern  Railway  Company  (res- 
pondents) entered  into  an  agreement  with  the 
Carleton  Branch  Railroad  Company  (appell- 
ants), whereby  the  appellants  granted  to  the 
respondents  for  a  term  of  fifteen  years  the 
riffht  to  connect  their  railway  with  the  ap- 
pellants' railway,  and  to  run  their  train  over 
it,  and  to  lay  down  sidings,  &c.,  and  also  de- 
mised to  the  respondents  certain  lots  of  land, 
with  the  right  to  build  station  houses  and 
freight  houses  on  one  of  the  lots ;  reservinff 
to  the  appellants  for  the  lands  demised,  and 
the  rights  and  privileges  granted,  an  annual 
rent.  It  Was  also  agreed  that,  if  during  the 
fifteen  years  the  respondents  could  not  use 
the  track  on  the  Carleton  Branch  railroad, 
for  certain  specified  causes,  they  (respondents) 
miffht  build  a  track  for  their  own  use  along- 
side of  the  appellants'  railway,  with  necessary 
earth  works,  &c.  And  in  case  such  track 
was  constructed  the  respondents  should  pay 
the  appellants  a  certain  specified  rent  per  an- 
num, for  so  lonff  thereafter  as  they  should  use 
the  land  for  that  purpose,  ana  that  they 
should  have  the  right  to  use  and  maintain 
the  second  track  at  the  special  rents  for  999 
years. 

The  respondents  filed  a  bill,  alleging  that 
on  the  2nd  June,  1880,  they  commenced  to 
grade  their  line  of  railway  so  as  to  connect 
with  the  Carleton  Branch  Road,  but  were 
prevented  by  the  appellants.  The  Bill  prayed 
that  it  might  be  declared  that  the  Carleton 
Branch  £iilway  Co.  was  bound  to  perform 
and  execute  the  agreement  entered  into  with 
the  respondents,  and  should  be  enjoined  from 
preventin^^  or  obstructing  the  respondents 
from  unitmg  their  railway  with  the  appellants* 
line,  and  from  interfering  with  or  hmdering 
the  respondents  from  passing  with  their 
locomotives,  &o.,  over  the  appellants*  road, 
in  accordance  with  the  agreement  of  the  30th 
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April,    1880.     An  injunction    order   having 

been  granted  in  the  terms  of  the  prayer  : 

Hf.ld^  on  appeal,  by  Allen,  C.  J.,  and 
Duff,  J.,  (Weldon,  J.,  dissenting), 

1.  That  the  bill  was,  in  effect,  a  bill  for 
specific  performance  of  an  agreement,  and  be- 
fore the  Court  would  enforce  it,  it  must  be 
satisfied  that  there  was  no  reasonable  ground 
to  contend  that  the  agreement  was  illegal,  or 
against  the  policy  of  the  law. 

2.  That  the  agreement  of  the  30th  April, 
1880,  having  been  entered  into  after  the  time 
limited  by  the  Act  incorporating  the  Grand 
Southern  Railway  Co.  for  the  completion  of 
the  road,  was  ultra  vires  and  void. 

3.  That  the  agreement  was  not  such  a  one 
as  a  Court  of  Iiiquity  would  attempt  to  en- 
force ;  and  whether  it  was  valid  or  invalid, 
in  view  of  the  financial  condition  of  the  Grand 
Southern  Railway  Co.,  it  was  not  an  &gfee- 
ment  which  the  Court  ought  to  be  active  in 
enforcing. 

4.  Semhle,  That  though  the  Carleton  Branch 
Railway  Co.  might  grant  to  another  company 
a  right  to  connect  with  their  railway,  and 
have  running  power  over  it,  it  had  no  power 
to  grant  to  another  company  a  right  to  con- 
struct a  separate  track  alongside  its  own  line, 
or  to  make  such  a  demise  of  its  lands  as  pur- 
ported to  be  made  by  the  agreement  of  30th 
April,  1880. 

5.  That  if  the  demise  of  the  lands  to  the 
Grand  Southern  Railway  Co.  was  illegal,  it 
vitiated  the  grant  of  the  easement  or  running 
powers  over  the  Carleton  Branch  Railway, 
because  oue  entire  rent  was  reserved  in  re- 
spect to  both  ;  and  the  legal  part  of  the  con- 
sideration could  not  be  severed  from  the 
illegal  part. 

HeUi,  per  Weldon,  J.,  that  as  the  effect  of 
the  injunction  order  was  merely  to  preserve 
the  status  quo,  until  the  rights  of  the  parties 
could  be  determined  on  the  hearing,  the 
appeal  should  be  disitiissed.  The  Carleton 
Branch  Ry.  Co.  v.  The  Grand  Southern 
Ry.  Co., 339 

2 Liahility  to  fence — Occupier  of  adjoinmg 

land— 41   Vic,  c.  92,  s,  ^2.]    By  Act  41  Vic. 
c.  92,  sec.  22,  a  railway  company  were  bound 
to  erect  and  maintain  sufficient  fences  on  each 
side  of'  their  line  where  it  passed  through  en- 
closed or  improved  land,  and  were  made  liable 
for  all  damages  sustained  by  reason  of  neglect 
to    maintain    such    fences.     Plaintiff's  cow 
afio&oAii  from  his  land  into  the  highway,  and 
•  land  belonging  to  H.  adjoining 
,  and  from  thence  out  upon  the 
3k  through  a  defective  fence,  and 
>y  a  train,  but  without  any  negli- 
>  management  of  the  train. 


BAILWAT  OOKPASY.—ConHnutd. 

Held,  that  the  obligation  to  fence  was  gen- 
eral, and  not  merely  as  as^ainst  the  occupiers 
of  land  adjoining  the  railway ;  and  that  the 
company  were  liable  for  killing  the  cow.  St. 
John  Ry.  Co.  v.  Montgomery, 441 

B  AILWAY     COISTDUCTOE — fm^coUmial 

Bailway — Negligence  of  Conductor — Accident 
to  passenger — Right  (f  Action — CotUributory 
negligence.]  Plaintiff  having  a  first  cla«ss 
ticket  from  Sussex  to  Penobsquis  by  the  In- 
tercolonial I^ilway,  intended  going  to  Penob- 
squis (her  home)  by  the  mixed  freight  and 
passenger  train,  which  was  doe  to  leave  Sus- 
sex at  1-47  p.  m.  The  train  on  that  day  was 
an  unusuidly  long  one,  and  when  the  passen- 
ger cars  were  brought  to  the  platform  the 
engine  was  across  the  public  high  way.  When 
the  train  came  in  it  was  brought  up  so  that 
the  forward  part  of  the  first  class  car  was 
opposite  the  platform.  It  was  then  about  ten 
minutes  after  the  advertised  time  of  depar- 
ture. Plaintiff  was  standing  on  the  platform 
when  the  train  came  in,  but  did  not  then  get 
aboard.  The  conductor  of  the  train  (Qie 
defendant)  got  off  the  train  and  went  to  a 
hotel  for  dinner.  While  he  was  absent  the 
train  was,  without  his  knowledge,  backed 
down,  80  that  only  the  second  class  car  re- 
mained opposite  the  platform.  The  jury 
found  that  the  first  class  car  did  ncit  remain 
at  the  platform  long  enough  to  enable  plaintiff 
to  get  on  board.  The  deiendant,  after  finish- 
ing his  dinner,  came  over  hastily  (being  be- 
hind time  and  therefore  in  somewhat  of  a 
hurry)  called  "all  aboard,"  glanced  down  the 
platform,  saw  no  person  attempting  to  get  on 
board,  crossed  the  train  between  two  box  cars 
to  signal  the  driver  to  start,  (it  being  neces- 
sary to  cross  the  train  in  order  to  be  seen  by 
the  driver,  owing  to  a  curve  in  the  track),  and 
almost  immediately  the  train  started.  The 
124th  regulation  for  government  of  the  In- 
tercolonial Railway,  prescribes  that  conduc- 
tors must  not  start  the  train  while  passengers 
are  getting  on  board,  and  that  they  should 
stand  at  the  front  end  of  the  first  passenger 
car  when  giving  the  signal  to  the  driver  to 
start,  which  he  did  not  do  in  this  instance. 
Plaintiff  and  a  lady  friend,  F.,  who  was  going 
by  the  same  train,  were  standing  on  the  plat- 
form, and  when  they  heard  the  call  "all 
aboard,"  they  went  towards  the  cars  as 
quickly  as  they  could.  F.  got  on  all  right, 
but  plaintiff  (who  had  a  paper  box  in  her 
hands)  in  attempting  to  get  on  board  caught 
the  hand  rail  of  the  car,  when  she  slipped 
owing  to  the  motion  of  the  train  and  was 
seriously  injured.  The  jury  found  that  the 
call  "all  aboard"  was  a  notice  to  passengers 
to  get  on  board. 
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Held,  by  Allen,  C.  J.,  and  Wetmore  and 
King,  JJ.,  that  although  the  plaintiff's  con- 
tract was  with  the  Crown,  the  defendant 
owed  t()  her,  as  a  passenger,  a  duty  to  exer- 
cise reasonable  care,  and  that  there  was  ample 
evidence  of  negligence  for  the  jury.  But, 
per  Weldon,  J.,  that  the  defendant  having 
brought  the  first  class  passenger  car  to  the 
platform,  it  then  became  (by  the  regulations) 
under  the  control  of  the  station  master  and 
defendant  was  not  liable  for  starting  the  train 
from  the  position  it  had  afterwards  been 
placed  in,  also  that  it  was  plaintiff's  duty  to 
nave  gone  on  board  as  soon  as  the  train  came 
to  the  station.     Hall  v.  McFadden, 686 

EEADnra  to  witness— Refusal  to  allow 
defendant's  counsel  to  read  to  witness  B. 
what  S.  had  sworn  was  said  by  him,  B.,  about 
making  a  mistake  in  order  to  ask  B.  whether 

such  statement  was  true  or  not, 31 

See  Practice.     1. 

EEMANET — Costs  of  making  causes  a  re- 
mane  t  part  of  general  costs  in  the  cause, .  .251 
See  Costs.    6. 

EESrDTTAEY  ESTATE— When  annuity  to 
wife  chargeable  on—Division  of  by  agreement 
of  legatees, 135 

See  Will.     2. 

'R'EVIhW  —  WoodHock  (\Town  of) --Civil 
Court — The  proceedings  by  review  under 
Consol.  Stat.  cap.  60,  do  not  apply  to  a  judg- 
ment in  the  Civil  Court  of  the  Town  of  Wood- 
stock under  Act  43  Vic,  cap.  48,  sec.  10. 
Leighton  v.  Deerino, 440 

-- — Under  Consol.  Stat.  c.  60 — Judge  has  no 
right  to  grant  a  new  trial, 370 

See  Certiorari.     1  and  2. 

EULE— Application  to  amend, 302 

See  Amendment. 

EULE  or  COUET— Easter  Term,  1881, 
See  Equity  Court,  General  Rule  of. 

Michaelmas  Term,   1881— Admission  of 

Barristers, 322 

See  Court,  General  Rule  of. 

EULE  MSI— Where  not  entered  on  Crown 
paper — Second  motion  day  proper   time  for 

moving  to  make  the  rule  absolute, 195 

See  Practice.     2. 

SAUrr  JOHir-City  of  — By. law— Retro- 
spective operation  of, 31 

See  Contract.     1. 


SAUrr  JOES—Ctmtinued, 

City  of— Non-residents— Whether  Trus- 

tees  of  estate  residing  out  of  the  city,  but 
employing  agents  there  to  collect  and  pay 
moneys  are 17a 

See  Assessment. 

SALE— By  Sheriff- Bidding  by  one  who  had 
forbidden  sale  not  evidence  of  leave  and 
license 304 

See  Sheriff's  Sale. 

SHAEEHOLDEE- When  certificate  evidence 
of  under  37  Vic.  c.  94,  Acts  of  Parliament, 

309 

See  Evidence.    3. 

SHEEIFF'S  BALE— Bulding  by  pluiniiff  who 
fiod  forbi^Ultn  saU  not  eMetice  of  leave,  ami 
Ucense-- Measure  of  damages — Evidence.]     In 
an  action  of  trespass  by  the  husband  and  wife 
against    the    defendant.    Sheriff  of    Queens 
for  taking  the  property  of  the  wife  under 
an  execution  against  the  husband,  the  de- 
fendant, on  the  trial,  was  allowed  to  add  a 
plea  of  leave  and  license.     The  evidence  offer- 
ed to  support  the  plea  was  the  fact  of  the 
female  plamtiff  havmg  attended  the  sherifi''B 
sale  and  bid  in  some  of  the  goods.     She  had 
previously  forbidden   the  sale,    and  the  de- 
fendant in  his  evidence  stated  he  took  the 
goods  and  sold  them  under  the  execution.     It 
also  appeared  that  she  purchased  the  goods 
at  a  low  price,  no  one  bidding  against  her. 
The  Judge  directed  the  jury  that  there  was  no 
evidence  to  support  the  plea,  and  that  the 
fact  of  the  wife  buying  the  goods  at  a  low 
price  did  not  affect  the  question  of  damages  ; 
the  defendant  would  be  liable  for  the  value 
of  the  goods. 

Ileldf  that  the  direction  was  good. 

Application  to  add  a  plea  of  leave  and 
license  was  made  after  evidence  that  the 
female  plaintiff  had  bid  at  the  sale  was  given, 
and  on  the  ground  that  this  supported  the 
plea.  The  defendant  in  his  evidence  claimed 
to  sell  adversely  to  the  plaintiffs  under  an 
execution  against  the  husband.  Subsequently 
the  defendant's  counsel,  without  stating  by 
whom  he  would  prove  it,  offered  evidence  to 
shew  the  plaintifi''s  assent  to  the  sale,  which 
was  refused. 

Held,  rightly  so.     Soorr  r.  Palmer,  . . .304 

SHTPOWITEES— Action  against  charteren 
for  refusal  to  load  vessel— Unavoidable  de- 

lAy, 558 

See  Charter-Party. 

SLANDEE  —  PUadinys  —  Evident  —  SeUifUf 
out  all  tii€  material  words  constituting  tlte  slan- 
der— Varianc€.'\  In  the  first  count  of  the 
declaration  it  was  alleged  that  the  defendant 
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BLANDEfis— Con  tinned. 

Bpoke  the  following  words  about  the  plaintiff: 
'*Go  and  get  a  search  warrant  and  you  will 
get  your  pork  there,"  meaning  thereby  that 
the  plaintiff  had  feloniously  stolen  pork. 
The  words  proved  were  **Go  and  get  your 
warrant  and  you  will  get  your  pork."  These 
words  were  spoken  by  the  defendant  in  the 
course  of  a  conversation  with  one  B.,  who 
stated  that  his  pork  had  been  stolen,  and  that 
he  thought  of  taking  out  a  search  warrant 
to  search  the  plaintiff's  place.  The  Judge 
directed  the  jury  that  the  words  as  laid  were 
not  proved  and  withdrew  that  count  from 
their  consideration. 

Held,  (by  Allen,  C.  J.,  and  Duff  and 
Kino,  JJ.,  Weldon  and  Wetmore,  JJ.,  dis- 
senting), that  the  words  as  laid  were  capable 
of  the  defamatory  meaning  attributed  to 
them  when  read  in  connection  with  the  facts 
in  evidence,  and  that  the  words  were  suffi- 
ciently proved,  and  the  count  should  have 
been  left  to  the  jury. 

By  the  fifth  count  of  the  declaration  the 
plaintiff  alleged  that  the  defendant  falselv 
spoke  and  published  of  him  the  words  fol- 
lowing :  ''Judson  Harris  in  there,"  meaning 
thereby  that  the  plaintiff  had  feloniously 
stolen  pork.  Some  pork  had  been  stolen 
from  B.  According  to  the  evidence  of  one  of 
the  plaintiff's  witnesses  the  defendant  during 
the  forenoon  of  the  day  on  which  it  was  said 
these  words  had  been  used,  said  he  knew 
where  the  pork  was,  stating  where,  and  inti- 
mating that  he  knew  who  stole  it.  Being 
asked  by  the  witness  during  the  afternoon, 
whom  he  meant,  be  said  "Judson  Harris  in 
there." 

Heldf  That  the  count  was  bad  in  not  set- 
ting out  all  the  material  words  constituting 
the  slander.     Harris  v.  Clayton 237 

Husband  and  wife — Action  for  words  of 

wife — Meaning  of  words  used, 109 

See  Evidence.    2. 

SPECIPIC  PERFOEMANCE-Agreement— 
When  Court  will  enforce, 339 

See  Railway  Company.     1. 

STAMP  ACT— r>^  Vic.  cap,  Ivy-Double 
stamping  under  sections  IS  and  25 — Holder — 
Reasonable  time — Insolvent  Act  sec,  136 — Lia- 
hiUty  under. '\  Defendants  drew  a  bill  of  ex- 
change in  three  parts  on  S.  in  Liverpool, 
payable  to  their  own  order,  indorsed  it,  and 
sent  it  to  the  plaintiffs'  manager  with  a  letter 
requesting  him  if  agreeable  to  place  it  to  de- 
fendants' credit  at  best  rates  possible,  and 
also  requesting  the  manager  to  put  on  neces- 
sary stamps  and  deduct  from  proceeds. 
Stamps  were  put  on  the  bill  in  the  bank,  but 


STAMP  kfft,— Continued, 

it  did  not  appear  by  whom,  and  they  were 
not  cancelled.  The  bank  discounted  the  bill, 
and  the  defendants  received  the  proceeds. 
The  bill  was  not  accepted  ;  and  in  an  action 
by  the  bank  against  the  {drawers,  the  first 
count  of  the  declaration  stated,  in  addition 
to  the  usual  allegations  of  drawing  and  dis- 
honor of  the  bill,  that  the  defendants  falsely 
and  fraudulently  represented  that  they  had 
a  right  to  draw  it,  whereby  the  plaintiffs 
were  induced  to  discount  it,  and  to  advance 
the  defendants  money  upon  it.  The  plaintiffs 
having  failed  to  prove  the  count  on  the  bill — 

Held,  That  as  the  charge  of  fraud  was  alleg- 
ed to  have  been  in  reference  to  the  money  ob- 
tained by  the  defendants  on  the  bill,  they 
were  not  liable  under  section  136  of  the  In- 
solvent Act,  though  the  plaintiffs  obtained  a 
verdict  against  them  for  the  same  demand  on 
a  count  for  money  lent. 

On  the  trial,  only  one  of  the  parts  of  the 
bill  was  offered  in  evidence,  and  objection 
having  been  taken  to  the  stamp,  the  manager 
of  the  bank  proved  that  he  had  no  knowleage 
of  the  defect  till  then.  The  evidence  to  dis- 
prove knowledge  and  the  arguments  of  counsel 
extended  into  the  second  day  of  the  trial, 
when  a  double  duty  stamp  was  affixed 
to  the  bill,  and  it  was  received  in  evidence. 

Held^  per  Allen,  C.  J.,  Wetmore  and 
Palmer,  JJ.,  (Kino,  J.,  dissenting),  that  the 
manager  of  the  bank  having  only  a  limited 
authority  to  issue  the  bill  when  properly 
stamped,  and  the  stamping  being  insufficient, 
the  defendants  were  not  liable. 

Per  Allen,  C.  J.,  that  section  13  of  the 
Stamp  Act,  (42  Vic.  c.  17)  authorizing  the 
affixing  of  double  duty  stamps,  did  not  apply 
where  the  holder  of  an  unstamped  bill  re- 
ceived it  from  the  drawer  with  instructions 
to  stamp  it. 

Per  Allen,  C.  J.,  and  Weldon,  .1.,  that 
where  a  banking  company  becomes  the  holder 
of  an  unstamped  bill  with  instructions  to 
stamp  it,  and  they  do  it  insufficiently,  they 
are  precluded  by  section  25  of  the  Stamp 
Act  from  rectifying  the  error  by  affixing 
double  duty  stamps  at  the  trial,  though  they 
have  not  been  previously  aware  of  the  defect. 

Per  Palmer,  J.  1.  That  under  section  2S 
it  was  the  duty  of  the  bank  to  affix  the  double 
duty  stamps  at  the  first  reasonable  oppor- 
tunity after  fdiscovering  the  defect ;  and  it 
was  too  late  to  do  so  on  the  trial  on  the  second 
day  after  the  defect  was  brought  to  their 
knowledge.  2.  That  if  double  duty  stamps 
could  be  affixed,  it  was  sufficient  to  affix 
them  to  the  part  of  the  bill  offered  in  evi- 
dence. Bank  or  Nova  Scotia  v,  Cushiko, 
498 
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STAY  OF  AGTLOlS—iSxecutor—SejTarcUe  ae- 
Honsfor  penalty  for  not  proving  Will.  ]  Where 
separate  actions  for  not  proving  a  will  were 
brought  against  two  executors,  under  the 
Rev.  Stat.  c.  136,  s.  10,  (Consol.  Stat.  c.  62, 
8.  11),  the  proceedings  in  one  action  were 
stayed  till  after  judgment  in  the  other. 
(Wetmore,  J.,  dissenting).  Maoner  v. 
Hutchison  ;  The  Same  v.  Sullitan, 537 

STUDENT-AT-LAW— Rule  as  to  examina- 
tion for— Easter  Term,  1881, 167 

SUMMONS — One  partner  acknowledging  ser- 
vice of  for  himself  and  his  co-partner, ...  .277 

See  Execution. 

TAXATION  OP  COSTS— On  day  other  than 
that  appointed— Review  of 226 

See  Costs.     5. 

TEMPERANCE  ACT  OP  CANADA. 

See  Canada  Tescperance  Act. 

TENDER— For  charges— When  necessity  of 
to  prove  conversion,  where  property  held  for 
proper  charges  and  also  for  charges  vwhich 
were  not  a  lien  upon  the  property, 124 

See  Trover. 

Of  price  before  action, 480 

See  Contract.    3. 

THIRD  PAETY— Contract— Policy  of  In- 
surance— Beneficiary  not  entitled  to  bring 
action  in  his  own  name, 216 

See  Contract.    2. 

TOLLS  AND  RATES— Power  of  City  Council 
of  Fredericton  to  impose  on  the  sale  of  articles 
in  the  public  marked 228 

See  Market. 

TRESPASS— One  of  several  defendants  offer- 
ing to  suffer  judgment  by  default, 251 

See  Costs.    6. 

TROVER— /^»—/'«r«o?w  eniUiled  to  hold 
goods  for — ClcUming  to  hold  for  other  charges 
—  Tender  —  Waiver  —  Conversi&n].  The  de- 
fendants, merchants  in  St.  John,  instructed 
plaintiffs,  commission  merchants  in  New 
York,'  to  purchase  for  them  a  (quantity  of 
com  and  snip  to  St.  John.  On  arriving  in  St. 
John,  the  com  was  found  to  be  heated  and 
musty  and  defendants  refused  to  receive  it, 
and  notified  plaintiffs  they  held  it  subject  to 
their  order.  Plaintiffs  consented  to  assume 
the  invoice  and  directed  defendants  to  sell  for 
them  to  best  advantage.  Defendants  under- 
took to  sell  but  were  unable  to  find  a  pur- 
chaser and  it  remained  on  their  hands  for  a 
long  time.  A  dispute  having  arisen  concern- 
ing it,  plaintifb  demanded  it,  and  defendants 


TB,OVB&.— Continued. 

refused  to  give  it  up  until  various  charges 
and  expenses  for  which  they  claimed  a  lien,  and 
of  which  they  had  given  plaintiffs  a  memoran- 
dum, were  paid.  The  goods  were  not  subject 
to  a  lien  for  some  of  the  charges  for  which 
delendants  claimed  to  hold. 

Heldt  by  Weldon,  J.,  that  the  defendants 
having  fumished  plaintiffs  with  a  memoran- 
dum of  the  items  of  the  different  charges  for 
which  they  claimed  a  lien,  there  was  no 
waiver  of  their  lien  for  proper  charges,  and 
in  the  absence  of  a  tender  of  those  charges, 
their  refusal  was  no  evidence  of  a  conversion. 

Held,  by  Wktmore,  J.,  that  defendants 
having  claimed  to  hold  for  charges  which 
were  not  a  lien  upon  the  property,  their  re- 
fusal to  deliver  until  those  charges  were  paid 
was  a  waiver  of  their  lien  for  proper  charffes 
and  dispensed  with  the  necessity  of  a  tender 
of  them.     Nbvius  v,  Schofibld, 124 

TEUSTEES— Under  will— Their  powers,  135 
See  Will.    2. 

UNDERSTANDINGS  -  Attorneys  should 
carry  on  their  business  according  to  the  es- 
tablished rules  of  practice, 196 

See  Attorneys.    2. 
VALUABLE  SECURITY- Whether  irisuffi- 

cientl^  or  defectively  stamped  promissory 
note  IS, 17 

See  Criminal  Law. 

WAIVEB — Refusal  to  deliver  property  held 
for  proper  charges  until  other  charges  are 
paid,  whether  is  waiver  of  lien  for  proper 
charges, 124 

See  Trover. 

-Tort — Action  for  goods  sold  and  deliver- 


ed, and  for  money  had  and  received, 529 

See  Conversion. 

-Preliminary  proofs — Insurance  policy — 


What  constitutes, 583 

See  Insurance.    2. 

WAREANT  AND  DEFEND— Constmction 

of  words  in  deed, 549 

See  Estoppel.    2. 

"WrTiL  —  Execution  —  Signature  by  testator — 
Presumptions  where  no  positive  evidence  of 
signature  being  to  will  when  attested  by  wit- 
nesses—  What  a  sufficient  acknowledgment  in  the 
presence  of  witnesses — Evidence — How  far  at- 
testation clause  may  be — Witneisses  signing  in 
ea>ch  other's  presence].  If  a  testator  produces  a 
paper  and  asks  persons  to  sini  it,  givins  them 
to  understand  that  it  is  his  wil^  it  is  not 
necessary  to  have  direct  evidence  that  his 
signature  was  on  the  paper  when  he  asked 
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them  to  sign  it;  but  the  court  is  at  liberty  to 
judge  from  all  the  circumstances  of  the  case 
whether  his  signature  was  there  at  the  time 
or  not. 

To  a  will  written  in  the  testator's  hand- 
writing and  concluding  with  the  following 
testimonium  clause:  "In  witness  whereof  1 
have  hereunto  set  my  hand  and  seal/'  etc., 
was  an  attestation  clause,  also  in  the  testa- 
tor's handwriting  as  follows:  ''The  said 
Alexander  Ferguson"  (the  testator)  ''this, 
etc. ,  sealed  and  delivered  this  instrument  as 
and  for  his  last  will  and  testament,  and  we,  ; 
at  his  re<]ue8t  and  in  his  presence  and  in  the  i 
presence  of  each  other  have  hereunto  written  | 
our  names  as  subscribing  witnesses."  (Signed)  > 
"Charles  McKeen,  William  McKeen."  When  ; 
produced,  the  will  bore  the  testator's  signa- 
ture in  the  usual  place.  It  was  not  signed  in 
the  presence  of  the  witnesses,  and  there  was 
no  evidence  that  either  of  them  saw  his  sig- 
nature to  the  paper  when  they  subscribed  it 
as  witnesses.  The  testator  brought  the  will 
to  the  witnesses'  shop,  and  told  C.  McK.,  one 
of  them,  it  was  his  will,  and  asked  him  to 
sign  it.  The  other,  W.  McK.,  a  brother  of 
the  first,  coming  in  at  the  time,  the  testator 
said,  "Let  your  brother  sign  also,"  which  the 
latter  did  without  knowing  what  the  paper 
was.  He  did  not  remember  seeing  his  brotner 
sign  it.  He  did  not  know  what  the  paper 
was  and  no  one  told  him. 

Held,  (by  Allen,  C.  J.,  and  Palmeb,  J., 
Duff,  J.,  dubUatUe),  that  it  might  be  presum- 
ed that  the  testator  signed  it  before  he  went 
to  the  shop  and  that  it  was  then  a  complete 
instrument  so  far  as  he  himself  could  com- 
plete it. 

Held  (by  Allen,  C.  J.,  and  Duff,  J., 
Palmer,  J.,  dissenting)  that  there  was  not  an 
acknowledgment  by  the  testator  of  the  will 
in  the  presence  of  the  witnesses  as  required 
by  the  Act.  (ConaoL  Stat.,  c.  77,  b.  5.) 

By  Duff,  J.,  that  there  was  not  a  proper 
attestation  by  the  witnesses  in  the  presence 
of  each  other. 

By  Palmer,  J.,  that  looking  at  the  attesta- 
tion clause  there  was  sufficient  evidence  of 
the  witnesses  having  signed  the  will  in  the 
presence  of  the  testator  and  in  the  presence 
of  each  other  to  justify  the  court  in  uphold- 
ing the  will.  In  [re  The  Goods  of  Alex. 
Ferguson, 71 

CoMtruction    of— Authority    to   rebuild 


buildings  destroyed  by  firt —  Where  buildings 
destroyed  in  testator* s  Ufeiime  —  Description 
of  new  buildings — Effect  qf  change  in  the  build- 
ing laws — Power  to  seU — A  mortgage  not 
as  a  general  rule  a  due  execution  of  a  trust 
for  sale  and  conversion — Insurance — Whether 
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trustees  can  increase  insurance  when  directed 
to  insure  in  altout  the  amount  in  which  testcUor 
insured — A  nnuity —  When  chargeable  on  a  par- 
ticular fund —  When  on  corpus  of  estate — Dim- 
sion  of  annual  income  qf  residuary  estate — 
Division  qf  residuary  estate — Parties  consent- 
ing to  a  decree  bouvtd  by  it — Costs — Appeal.^ 
The  testator  devised  his  house  and  other 
buildings  on  Charlotte  street.  Saint  John,  to 
trustees  upon  trust,  during  the  life  of  his 
wife,  to  permit  her  to  have  the  use  and  occu- 
pation of  them,  and  of  any  building  which  in 
case  of  fire  might  be  substituted  in  lieu  of  or 
to  replace  the  same,  and  to  receive  the  rents 
and  profits  thereof  to  her  own  use  and  benefit. 
After  his  death  this  property  was  to  be  oon- 
veyed  to  the  rector  of  Trinity  Church,  Saint 
John.  He  devised  his  real  estate  in  Queen's 
Ward,  and  certain  stocks  and  bonds  to  them, 
upon  certain  trusts,  and  charged  the  real 
estate,  stocks  and  bonds  ^4th  the  payment 
of  an  annuity  of  $50(X)  to  his  wife.  The  will 
then  continued : — "Which  annuity  shall  com- 
mence from  my  decease  and  be  paid  quarterly 
without  deduction.  And  I  direct  that  my 
said  trustees  shall  stand  seized  and  possessed 
of  this  last  mentioned  real  estate,  stocks  and 
bonds,  and  the  annual  rents,  profits,  dividends 
and  interest  thereof  upon  trust,  by  and  out 
of  the  said  rents  and  profits,  dividends  and 
interests,  to  pay  to  my  said  wife  the  said 
annuity  or  clear  yearly  sum  of  $5000  during 
her  life,  by  even  and  equal  quarterly  pay- 
ments in  each  year  ;  the  first  quarterly  pay- 
ment thereof  to  fall  due  and  be  payable  at  the 
expiration  of  three  months  from  and  after  my 
deoease,  and  as  to  the  surplus  of  the  said 
rents,  profits,  dividends,  and  interests  which 
shall  remain  in  each  year,  during  the  life  of 
my  said  wife,  after  payment  of  the  said  an- 
nuity to  her,  I  direct  my  said  trustees  to  pay 
and  apnly  said  surplus  in  like  manner  as  is 
directea  as  to  the  annual  income  of  my  resi- 
duary estate. "  The  testator  also  directed  the 
trustees  generally  to  manage  the  real  estate, 
to  keep  the  house  and  other  buildings  on 
Charlotte  street,  and  the  boildines  on  the 
Queen's  Ward  properties  in  tenantable  repair, 
and  insured  against  loss  by  fire  in  about  the 
amounts  the  testator  had  then  insured  upon 
them,  and  in  case  of  loss  to  apply  the  insor- 
ance  money  towards  repairing  the  damage  or 
in  erecting  new  buildmgs  in  lieu  of  those 
destroyed  ;  giving  them  power  to  erect  build- 
ings of  a  like  or  of  a  different  character  on 
the  same  site.  In  case  the  insurance  money 
should  prove  insufficient  for  the  purpose, 
power  was  given  to  use  and  a]iply  suoh  a  por- 
tion of  the  capital  of  the  reeidoary  real  and 
personal  estate,  not  charged  with  the  widow's 
annuity,  as  the  trustees  should  deem  necea- 
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sary.  All  matters  and  things  done  in  refer- 
ence to  the  Charlotte  street  baildings  were  to 
be  done  with  the  widow's  consent  and  subject 
to  her  approval.  The  trustees  were  author- 
ized after  the  expiration  of  one  year  from  the 
testator's  death,  and  at  such  times  thereafter 
as  they  should  deem  most  advantageous,  to 
sell  the  property  not  charged  with  the  widow's 
annuity  and  to  stand  possessed  of  the  pro- 
ceeds upon  the  trust  therein  declared.  The 
buildings  were  burned  in  the  testator's  life- 
time, and  he  collected  the  insurance  moneys, 
with  the  exception  of  $700,  a  balance  due  in 
respect  of  part  of  the  Queen's  Ward  proper- 
ties. This  amount  was  paid  to  the  trustees. 
The  Queen's  Ward  properties  were  in  the 
business  centre  of  the  city,  and  without  the 
buildings  would  briug  in  little,  if  any,  rental. 
The  testator  had  commenced  to  rebuild  on 
one  of  these  properties,  all  of  which  continued 
to  belong  ^to  him  up  to  the  time  of  his  death, 
and  vested  in  his  trustees  under  the  devise  to 
them. 

Held^  affirming  the  judgment  of  the  Court 
below,  that  as  the  clear  intention  of  the  tes- 
tator was  to  provide  a  residence  for  his  wife 
during  her  life,  the  trustees  were  authorized 
to  rebuild  the  bouse  and  other  buildings  on 
Charlotte  street. 

Held,  that  the  order  of  the  Court  below, 
that  *'  the  trustees  were  bound  to  rebuild  the 
dwelling  house  and  such  other  buildings  as 
were  necessary  for  the  comfortable  enjoyment 
of  the  premises  by  the  widow,  of  the  char- 
acter, dimensions  and  capacity,  with  such 
offices  and  appliances  as  were  standing  there- 
on before  the  fire,  as  near  as  might  be,  con- 
sulting the  wishes  and  desires  of  the  widow, 
and  conforming  thereto  in  regard  to  the 
dwelling  house  and  appurtenances,  and  to 
such  changes  and  alterations  therein  as  she 
might  desire  for  her  personal  comfort,  so  as 
there  should  be  no  material  or  substantial 
change  therein  in  any  respect,  to  the  injury 
of  the  inheritance  or  otherwise,"  did  not  go 
beyond  the  powers  given  to  the  trustees  by  the 
will.  Also  that  the  trustees  must  build  such 
buildings  as  the  law  at  the  time  of  building 
allowed. 

Held,  affirming  the  judgment  of  the  Court 
below,  that  the  trustees  were  authorized  to 
rebuild  the  buildings  on  the  properties  in 
Queen's  Ward. 

Held,  varjring  the  judgment  of  the  Court 
below,  that  the  trustees  were  not  authorized 
to  raise  the  money  necessary  for  rebuilding 
by  mortgaging  some  part  of  the  real  estate 
not  charged  with  the  annuity  to  the  wife. 

Held,  affirming  the  judgment  of  the  Court 
below  that  the  trustees  might  insure  any 
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new  buildings  which  they  might  erect,  in  such 
sums  as  they  thought  necessary  to  protect 
the  interests  of  the  estate. 

Held,  affirming  the  judgment  of  the  Court 
below,  that  the  testator  intended  to  bequeath 
to  his  wife  an  annuity  of  $5,000,  and  that  in 
case  the  particular  property  upon  which  it 
was  made  a  charge  snould  prove  insufficient 
for  that  purpose,  the  amount  should  be  paid 
in  full  out  of  the  residuary  estate. 

After  giving  a  number  of  general  and 
specific  legacies  the  will  directed  the  trustees 
to  convert  the  residuary  personal  estate,  not 
consisting  of  moneys  invested  in  stocks,  funds 
or  securities  yielding  income,  and  at  their 
discretion  either  to  get  in  the  moneys  so  in- 
vested, or  to  allow  them  so  to  continue,  and 
after  paying  the  testator's  debts  and  testa- 
mentary expenses  and  the  several  legacies,  to 
invest  the  surplus  produce  thereof,  pursuant 
to  general  directions  for  investments  therein- 
after declared.  After  certain  directions  as 
to  how  sales  of  real  estate  should  be  made, 
the  will  proceeds  as  follows  : — "And  I  direct 
that  my  said  trustees  shall  stand  ^lossessed 
of  the  real  estate  charged  with  the  said 
annuity"  (to  the  widow)  "subject  thereto 
and  of  the  proceeds  thereof  when  sold,  and  of 
all  other  residuary  estate,  and  of  the  proceeds 
thereof  when  sold,  and  the  investments 
thereof,  and  the  residue  of  my  personal  estate 
remaining  after  payment  of  my  debts,  funeral 
expenses  and  legacies  •  •  ♦  •  ^^(j  the 
investment  of  said  residue  of  my  said  personal 
estate,  and  also  after  the  decease  of  my 
said  wife,  of  the  said  160  shares  of  capital 
stock  of  the  Bank  of  New  Brunswick,  and 
the  said  £2,000  in  bonds  of  the  Mayor,  &c., 
of  the  City  of  Saint  John,  subject  however  to 
any  deduction  therefrom  directed  or  authoriz- 
ed to  be  made  by  this  my  will  upon  trust  as 
to  one  third  part  thereof  for  my  nephews, 
John  A.  Wright,  Charles  H.  Wright,  Alex- 
ander W.  Wright  and  Octavius  Wright, 
share  and  share  alike,  *  *  •  and  as  to 
one  third  part  of  such  residuary  estate  as 
aforesaid  upon  trust,  to  pay  unto  mv  brother 
Nehemiah  the  net  interest  and  dividends  and 
annual  income  thereof  during  his  life,  for  his 
own  absolute  use  and  benefit,  and  after  the 
decease  of  my  said  brother  Nehemiah  to  pay 
the  said  one  third  part  to  and  among  the 
children  of  my  said  brother  Nehemiah,  share 
and  share  alike.  •  *  •  j^^  ^s  to  one 
other  equal  third  part  thereof,  to  pay  the 
same  to  Jane  Eliiibeth,  the  wife  of  my  late 
brother  George,  for  her  own  absolute  use  and 
benefit  forever."  *  ♦  ♦  The  taxes  on  the 
property  charged  with  the  annuity  to  the 
wife  were  directed  to  be  paid  out  of  the 
residuary  estate,  and  directions  were  given 
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for  the  investmeat  of  the  reaidaary  estate  in 
eertam  specified  securities. 

Held,  that  the  will  gave  no  authority  to 
the  trustees  to  pay  over  the  income  of  any 
portion  of  the  residuary  estate  to  the  Messrs. 
Wright  or  to  Mrs.  Jane  Elizabeth  Merritt 
during  the  widow's  lifetime.  But  as  all 
parties  interested  in  the  residuary  estate  had 
consented  to  the  Court  below  making  a  de- 
cree allowing  this  to  be  done,  the  appellant, 
who  was  one  of  the  assenting  parties,  must  be 
bound  by  it. 

Held,  that  the  trustees  were  not  authorized 
to  divide  the  residuary  estate  during  the 
widow's  lifetime,  and  that  the  residuary 
legatees  had  no  right  to  claim  a  division  on 
giving  security  for  the  payment  of  the  widow's 
annuity.    Merrut  v,  Wright, 135 

3 Conalruction  of— Word  **  Heirs  ^^ — Con- 

ttrued  game  as  **  Children  " or  **l89ue  "  /  where 
nuch  w<u  clear  intention  qf  testator].  Wills 
ought  to  be  so  interpreted  as  not  to  defeat  the 
in^tibn  of  the  testator  by  technical  rules  of 
construction  ;  but  by  considering  the  language 
in  a  free,  liberal  and  common  sense  spirit,  to 
give  effect  to  the  manifest  intention. 

Therefore  the  word  '*  heirs  "  was  construed 
as  a  word  of  substitution,  and  held  to  have 
the  same  effect  as  tiie  word  *'  children  "  or 
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*'  issue,"  such  being  the  manifest  intention  of 

the  testator.    Orrr  v.  Crookshakk, 169 

-Separate  actions  against  Executors  for 


penalty  for  not  proving — One  stayed, 537 

See  Stat  or  Action. 

WrniESS  FEES— AfBdavit  for  taxation  of, 
• 251 

See  Costs.    6. 


WOODSTOCK  crra.  cotot-no  appeal 

provided  for, 440 

See  Revisw.     1. 

WOBDS— Construction  of-  "  Heirs," 
See  Will.     3w 

•*  THE  PIFTH  DAY  OF  MAY  NEXT/'- 

Confession  signed  May  2nd,  authorizing  judg- 
ment  to  be  signed  on. 

See  Execution. 

"VALUABLE  SECUEITY.'* 

See  Ckiminal  Law.     1. 

'•WARRAFr  AND  DEFEHD." 

See  Estoppel.    2. 

WRIT  OF  TTRHQR— Prisoner  not  bound  to 

proceed  by, 257 

See  Criminal  Law.    2. 
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